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/Sbutheru  Diftriei  o/NeW'Yorky ««. 

B£  IT  REIAEMBERED,  thftt  on  the  tweiit|[-eighth  d«y  of  May,  intiie  forty-third  year  of 
the  IndependeBce  of  the  United  States  of  Amerioa,  William  Johbtboit,  of  the  aaid  disbiot, 
^ath  deposited  in  this  office  the  title  of  a  bock,  the  right  whereof  he  cbamfl  ai  anthor,  in  the 
wordi  and  fignret,  following,  to  wit: 

*'  Report!  of  Casei  adjadged  in  the  Court  of  Chanceiy  of  New-Toik.  By  William  Johneon, 
•«  CoonseUor  at  Law.    Vol.  111.  Containing  the  Casei  from  October,  1817,  to  December,  1818. 

<«iBClQfliTe.» 

l(f  Cowr ORMFTV  to  the  act  of  Congress  of  the  United  States,  entitled  «  An  act  for  the  eaeouv 
"agement  of  learning,  by  securinjg  the  copies  of  maps,  charts,  and  bookf,  to  the  anthers  and 
"  proprietors  of  soch  copies,  donngthe  times  therein  mentioned;"  and  also,  to  an  act,  entitled, 
'*  An  act  supplementary  to  an  act,  entitled,  an  act  for  the  enconragement  of  learning,  by  secnr- 
"  ing  the  copies  of  maps,  charts,  and  books,  to  the  authors  and  proprietors  of  such  copies, 
«  daring  the  times  therein  mentioned,  and  extending  the  benefits  thereof  to  the  arts  of  design- 
'*iac,  engraTing,  and  etcbing  historical  and  other  prints.*' 

Gi;[.BERT  LIVINGSTON  THOMPSON, 

Clerk  of  the  Southern  District  of  Neif-Yoik. 
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CASES 

COURT  OF  CHANCERY 

OP 

NEW  YORK. 

JAME8  KENT,  £s4.  Cbakceuor. 

Metbodist  Episcopal  CmmcH  and  others  ogainst  Jaques  mbtso.  btm. 
and  others.  ^^JT" 

Where  the  fimd  wuelear*  and  the  lightf  of  the  reepectiTe  pettiei  aeeertaiaeil* " 
the  cout  direeted,  pending  the  aeeoont,  apert  of  the  monief  to  be  ptid  to 
the  tolieitor  of  infant  pkdntiib,  towaidi  forther  defraying  the  paet  and  fa- 
tan  ezpeniee  of  the  fvit,  and  the  intereH  on  the  retidne  of  the  portion 
/Mwing  to  fvch  infimta,  to  be  paid,  ai  it  aeenied,  to  their  oMrther,  for 
their  ne—faaiy —intttHnnn  ai 


OcMferl. 


PETITION,  statmgthe  substance  of  the  pleadings  and 
decretal  orders  and  sales,  and  other  proceedings  in  this 
cause,  and  that  the  cause  now  stands  on  exceptions  to  the 
master's  report,  and  Ihat  die  defendant  threatens  to  pro- 
secute this  cause  fiirdier  by  appeal,  and  that  all  the  plain- 
tiflb  stand  in  need  of  pecuniaiy  aid,  to  enable  them  to 
carry  on  flns  expeame  litigation,  and  that  the  infants,  who 
are  plaintiffs^  ore  in  wuit  of  monies  for  their  necessaiy 
maintenance  ^nd  education,  and  stating  that  a  large  sum 
of  monqr  is  now  in  court,  accumulating  in  the  hands  of 
the  asnstant  raster,  and  that  one  third  of  it  belongs  of 
right,  according  fo  the  said  decretal  orderes,  to  the  trus- 


Digitized  by  VjOOQiC 


2  CASES  IN  CHANCERY. 

1817.      tees,  and  one  third  of  it  to  the  infants,  and  the  other  third 
v^^v^h./  to  the  defendant  J.  D.  Jaques ;  and  praying  that  one  third 
^"hto^"*  ^^  ^^^  ®^^  funds  in  the  hands  of  the  assistant  register,  to 
j^  ^'         the  credit  of  this  cause,  may  be  paid  to  the  said  trustees, 
and  a  reasonable  portion  of  one  other  third, .  to  the  solici- 
tor and  counsel  of  the  said  infants,  tovrards  the  past  and 
future  expense  of  this  cause,  and  that  the  income  and  pro- 
duce of  the  residue  of  the  said  third  part,  may  be  appro- 
priated towards  their  requisite  maintenance  and  educa- 
tion, and  that  a  receiver  may  be  appointed,  to  take  the  se- 
curities, and  collect  the  debts  due  to  the  estate  of  Mary 
Jaques,  deceased,  for  the  benefit  of  the  parties  to  this  suit, 
who  are  her  residuary  legatees,  &c. 

Ri^gs  and  Harrison^  for  the  petitioners.  They  cited 
RaundeU  v.  Currer^  6  Vesey^  jun.  250.  Shartbridge^s  case, 
12  Fesej/,  28.  and  13  Vesey^  92.  showing  that  monies  have 
been  paid  out  of  court  to  the  parties,  when  it  was  ascer- 
tained, as  it  is  here,  that  the  monies  asked  for  will  be  com- 
ing to  them,  &c. 

T.  jJ.  Etnmetj  contra. 

The  Chancellor  directed,  that  the  third  part  of  the 
proceeds  of  one  third  part  of  the  sales  of  the  real  estate, 
in  the  petition  mentioned,  be  paid  to  the  trustees,  and  that 
out  of  the  stock  and  funds  in  court,  one  third  part  be  pla- 
ced to  the  credit  of  the  infants,  and  that  1,000  dollars  be 
paid  thereout  to  their  solicitor,  towards  the  past  and  future 
expenses  of  the  suit,  and  that  the  interest  and  income  of 
the  residue  of  the  said  one  third  part  be  paid,  as  it  arises, 
to  their  mother,' for  their  necessary  maintenance. and  edu<^ 
cation. 

Order  accordingly, 
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1817. 


MfissoimiER  against  KauMan,  Gtomferts,  and  others.     - 

B.  assiiiied  a  cargo  and  iht  procMds,  &tf.  to  IT  in  tnitt,  for  the  benefit  of  K. 
and  A.,  but  MTwmm  to  bejir*!  fleeuted  and  Mtiafled  for  his  adfaneet  to  Q, 
to  enable  O.  to  pay  oeitain  biUs  accepted  by  him,  drawn  and  negotiated  by 
Jif. ,  towy  for  the  eai|;o,  tic,  O.  and  K.,  afterwards,  with  the  assent,  as 
they  allseed.  Of  the  M;ent  of  M.,  bat  withoat  the  knowledge  or  oonsent  of  iH., 
dnweUctf  the  deed  of  assignment,  which  was  dated  the  7th  of  Feifruary; 
and  ezecnted  another  deed  of  assienment  on  the  2Bth  of  February,  to  IT,  and 
A,  in  trust,  to  paf  M.  and  JST.,  and  certain  other  creditors  named  therein  ; 
and  in  case  the  rand  prored  insufficient  to  pay  all  the  debts  specified,  that 
then  It  shotdd  be  distributed  ratesbly,  between  M.^  K.,  and  the  other  cred- 
itors uuned,  in  proportion  to  their  respective  demands;  and  the  fund  CTcn- 
tnaOy  prored  insumcient  to  pay  all  the  debts  spbciAed  in  the  second  assign- 


MssMsaiva 

KAU1U.V. 

Oetofrcrl. 


.^GeM,  that  the  eancelline  of  the  ,/lrst  assignment  by  G.  and  K.  was  fraudulent, 
as  regarded  the  plaiatilT  M.,  who  was,  therefore,  entitled  to  the  fall  benefit 
^  that  assienment,  and  must  be  first  and  ezclusirely  paid,  out  of  the  fund, 
his  whole  deifiand;  and  that  the  second  assignment,  so  far  as  it  was  iacon- 
aisteat  with  the  first,  or  as  to  the  right  of  m^  plaintiff  to  be  first  paid,  was 
tald. 


THS  bin  was  filed  by  the  plaintiff  against  Qmv^ri  S,  Gomr 
peris^  Israd  B.  Jacobs  and  Sekas  ^aihan^  partners  in  trade 
at  Jfeis^Yorkj  under  the  firm  of  Gompert  8*  Gamperts  if 
Co^  Joseph  Kisumany  8.  Jones,  jun.^  and  certain  creditors 
of  G.  8.  G.  8f  Co.  The  bill  stated,  that  on  the  12th  of 
December,  1810,  G.  Seixas^  the  agent  of  G.  8.  G.  6f  Co. 
applied  to  the  plaintiff  (who  is  a  merchant  residing  at 
Saltvmre,)  to  aid  him  by  his  credit  and  indorsements,  in 
loading  the  ship  EasUm  8tar^  then  at  Baltimore^  which 
the  plaintiff  consented  to  do.  The  agent  of  6.  8.  G.  ^ 
Co.  accordingly,  drew  five  bills  of  exchange,  at  60  and  90 
days,  amounting  to  14,090  dollars,  and  another  bill  for  904 
dollars,  for  disbursements  and  commissions,  on  G.  S.  G.  ^ 
Go.,  in  favour  of  the  plaintiH^  ahd  indor^^ed  by  him,  which 
fax  biHs  were  accepted  by  G.  8.  G.  Sf  Co.^  and  tlie  vessel 
sailed  on  her  voyage  with  a  cargo  pi]rchat«ed  with  the  aid 
of  die  fiv6  bHIs.  Before  any  of  the  bills  became  payable, 
the  defendant  Kauman,  in  behalf  of  G.  S.  G.  if  Co*,  by 

Vol.  m.  2 
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1817.  letter,  dated  January  Slst,  1811,  applied  to  the  plaintid^ 
\^^v^^  and  in  their  name,  promised  that  if  the  plaintiff  would  for« 
BiBtsoHiTisK  y^^^  ^}^p  necessary  funds  to  K.  to  enable  him  lo  take  up 
KAUMAir.  .the bill  for  904  dollars,  payable  the 5th  of  February,  and 
the  bills  for  4,000  dollars,  and  1,900  dollars,  payable  on  the 
14thwd  20th  of  February  J  G.  S,  G.  Sf  Co.  would  regard 
the  claim  of  the  plaintiff  as  privileged ;  and  K.  offered, 
in  their  name,  as  security,  to  make  o?er  to  the  plaintifi^  the 
outward  cargo,  and  the  return  cargo,  or  proceeds  of  the 
ship  Eastern  Star,  with  the  policies  of  insurance,  &c. 
The  plaintiff,  in  his  answer,  promised  to  accede  to  this  pro- 
posal, provided  G.  &  G.Sf  Co.  would  make  over  to  him 
the  ship,  as  well  as  the  cargo,  &c.  to  secure  his  whole 
claim,  or  all  the  bills,  amounting  to  14,985  dollars,  with 
interest,  and  in  the  mean  time,  to  prevent  delay,  the 
plaintiff  authorized  K.  to  take  up  the  bill  for  904  dollars, 
and  to  draw  on  the  plaintiff  for  the  amount,  at  sight,  which 
was  done,  and  the  sum  paid  by  the  plaintiff  accordingly. 
That  afterwards,  K  by  letter,  dated  6th  of  February^  1811,^ 
after  he  had  advanced  the  904  dollars  to  G.  S.  O.^  Co* 
informed  the  plaintiff  that  he  {K)  was  endorser  for  tb^n, 
and  diat  the  transfer  of  the  cargo  and.  proceeds  was  pre* 
paring  lor  the  joint  benefit  of  K.  and  the  plaintiff  and  that 
O.  8.  G.  ^  Co.  declined  including  the  ship  in  the  assign- 
ment, and  to  induce  the  plaintiff  to  acquiesce  in  the  change 
of  the  terms  of  security  before  offered,  he  expressed  his 
opinion  that  G.  8.  G.  ^  Co.  could  now  go  on  to  meet  their 
engagements.  That  on  the  7th  of  February,  1811,  G.  8. 
G.  4*  CO'  assigned  to  K.  the  cargo  and  proceeds  of  the  ship 
Eastern  Star,  with  the  policies  of  insurance,  for  the  bene- 
fit of  iC  and  the  plaintiff.  That  on  the  9th  of  February, 
the  plaintiff  forwarded  to  K.  5,900  doUars,  to  take  up  ih% 
bills,  payable  on  the  14th  and  20th  of  February,  endorsed 
by  the  plaintifl^  and  accepted  by  CL  8.  G.Sf  Co.  Thai 
when  those  sums  were  forwardad  to  K,  the  pliuntiff  did 
n#t  know  whether  the  assignments  were  made,  and  in- 
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stTUCted  EL  not  to  ddhrer  the  remittances,  except  upon  1817, 
ike  tnmsfisr  of  the  ship,  cai^o  and  proceeds,  with  the  po-  s^t^^ 
licies,  &c.  That  when  he  found  the  transfer  was  for  the  M***®™** 
joint  benefit  of  K.  and  himsetf,  he  wrote  to  if.,  on  the  ^pma*. 
12th  of  Februaryy  stating  his  objection,  and  that  he  must 
be  iuDy  secured,  and  on  those  conditions  only  did  he  con- 
sent to  part  with  his  fund^.  That  K,  by  his  answer,  dated 
14th  of  Fdnvan/j  assured  the  plaintiff  that  he  might  con- 
sider himself  completely  secured  by  the  transfers  made  by 
G.  8.  6.  fy  Co^  and  that  the  claim  of  the  plaintiff  was  to 
be  first  satisfied.  The  plaintiff  being  satisfied  with  this 
assurance,  wrote  to  K.  on  the  19th  of  February^  to  that 
effect;  and  on  the  14th  of  Marck,  1811,  at  the  request  of 
a.  8.  6.  ^  Co.  and  of  K^  he  remitted  to  K.  8,100  dollars, 
to  take  up  the  remaining  bills,  thereby  becoming  a  credit- 
or of  G.  S'.  fif.  4"  Co.  to  14,985  dollars.  That  the  cargo  of 
the  Eoiiem  Star  arrived  safely  at  Liabon^  and  was  sdd  for 
above  30,000  doHars,  chiefly  for  bills  on  the  Britidi  go- 
vernment, which  were  paid;  and  toc  proceeds  had  come, 
or  might  have  come  to  the  hands  of  the  plaintiff  and  that 
the  ship  returned  to  J^iw-Yorkf  with  a  cargo  of  salt  and 
cocoa,  which  K  received,  and  sdd  for  3,000  dollars,  and 
had  also  received,  or  might  have  recehred,  the  freight. 

The  bin  further  stated,  that  the  monies  so  received  by 
£^  had  not  been  applied  to  the  benefit  of  the  plaintiff; 
but  Gf.  S.  O.  Sf  Co^  and  jET.,  (combining  with  the  other  de- 
fiondantS)  to  deprive  the  plaintiff  of  the  benefit  of  the  trans- 
fer of  the  7th  of  Febmartfj)  had  executed,  on  the  28th  Feb- 
ruari^  1811,  another  deed  of  assignment  to  the  defendant 
MLj  and  to  Janes,  of  the  cargo,  proceeds,  and  (raght  of 
die  Eastern  Star,  in  trust,  to  pay  the  expenses  of  the  trust, 
and  to  reimburse  themselves;  then  to  pay  the  plaintiff 
what  he  had  advanced,  or  should  advance  to  6.  &  O.  Sf  Co. 
under  the  agreement  aforesaid ;  and  to  pay  £,  and  the 
other  defendants,  ttieir  advances  and  responsibilities,  be- 
ing about  8,182  dollars  and  60  cents,  and  to  pay  the  de- 
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len.  fendant,  Jacobs^  adebt  of  12,800  dollars;  and  that  if  the 
s^M'^^f  property  assigned  was  not  sufficient  for  all  these  purposes, 
McttoKRism  tjjejj  ^Q  distribute  the  same,  rateably,  among  the  plaintiff 
Kaumah-  and  the  defendants,  according  to  the  amount  of  their  re- 
spective debts. 

The  bill  charged,  that  this  deed  of  trust,  as  far  as  regard- 
ed the  property  before  assigned  to  the  use  of  the  plaintifl^ 
and  to  entitle  him  only  to  a  rateable  proportion  with  other 
creditors,  was  fraudulent  and  roid;  that  K.  was  a  trustee 
for  the  plaintiff  under  the  deed  of  the  7th  of  February^  and 
bad  no  right  or  authority  to  give  it  up,  or  cancel  it,  or  to 
do  any  act  to  impair  the*  rights  of  the  plaintiii^  who  was 
entided  to  be  first  paid  out  of  the  property. 

The  bill  further  stated,  that  on  the  13th  of  February^  the 
plaintiff  sent  Lewis  Pascaulf  to  JSTeW'York  with  all  the  cor- 
respondence between  the  plaintiff  and  G.  8.  O.  Sf  Co^  and 
K^  and  expressing  his  dissatisfaction  with  the  letter  of 
the  7th  of  Fdmuxry;  and  with  the  intent  that  P.  should 
procure  transfers  of  the  sAtp,  cargo,  and  proceeds,  with  flie 
policies,  &c.  to  the  exclusive  nse  and  benefit  of  the  plain- 
tiff. That  after  the  departure  of  P.,  the  plaintiff  receired 
the  letter  of  K.  of  the  14th  of  February^  assuring  Uie  plain- 
tiff, that  he  was  to  be  first  secured  and  paid,  by  that  deed ; 
to  which  the  plaintiff  replied,  on  the  19th  of  Fehruary^  ex- 
pressing his  satisfaction,  and  reqiiesting  that  tlie  deed  might 
be  recorded ;  and  wrote  letters  to  G,  S.  G.  Sf  Ck>.y  and  JST., 
expressing  the  object  of  sending  on  P. ;  so  that  aH  fur- 
ther authority  of  P.  was  at  an  end  by  the  acquiescence  of 
the  plaintiff,  in  the  assurance  of  K.  as  to  the  deed  of  the 
7th  of  February ;  and  that  if,  as  the  defendants  pretended, 
the  surrender  of  the  deed  of  the  7th  of  February^  and  the 
provisions  of  the  second  deed  of  the  28th  of  FAruary^ 
were  approved  of  by  P^  as  the  agent  of  the  plaintiil^  P, 
had  no  authority  for  that  purpose,  the  object  for  which 
h«  was  sent  no  longer  existing;  and  if  he  did  give  such 
.s;^nc}ion  to  the  second  deed,  it  was  procured  by  imposition 
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and  deceit^  as  the  defendants  must  have  known,  after  the  1817. 
letter  of  the  plaintiff  of  the  19th  of  FArmry^  expresring  v^v^^i/ 
himself  satisfied  with  the  deed  of  the  7th  of  February^  M«i»Mwi«a 
that  P.  had  nothing  farther  to  do  for  the  plaintifl^  or  au<^ 
thority  to  act  for  him.  That  K^  by  a  letter  dated  the  80fli " 
of  IVfTuary^  stated  to  the  plainti^  that  P.  and  K.  had 
agreed  to  a  new  transfer  of  the  property  to  K.  and  Joni8y 
in  trust,  for  all  the  creditors;  and  that  the  deed  of  the  7th 
of  February  was,  therefore,  null ;  to  which  the  plaintifl^ 
by  two  letters  of  the  24th  of  February^  and  received  by 
K.  the  i6ih  6[  February^  expressed  his  dissent,  and  adhe- 
red to  the  deed  of  the  7th  of  February^  with  the  exjdana- 
tions  of  K.  of  the  14th  ^  Fdrnmry.  That  the  cancdiing 
the  deed  of  the  7th  of  February^  and  the  executi<ki  of  die 
deed  of  the  28th  of  Fdnvary,  was  after  K.  had  received 
the  plaintiffs's  two  letters  of  the  24th  February^  and  with* 
out  his  consent,  and  he  has  never  ratified  those  acts ;  and 
that,  if  any  thing  ha^  been  said  or  done  by  the  plaintiff  to 
^  that  effect,  it  has  been  procured  by  imposition.  The  biO 
then  charged  various  misrepresentations  by  £.  to  the  plain- 
til^  as  to  the  debts,  &G.  of  6.  S.  Q.  8f  Co.^  and  which  the 
plaintiff  showed  to  be  the  result  of  design  on  the  part  cf 
Cr.  8.  O.  if  Co^  and  K^  to  mislead  and  deceive  the  plain- 
til^  and  to  induce  him  to  remit  the  8,182  dollars  to  take 
up  the  remmning  bills.  That  none  of  the  property  as- 
ngned  by  the  deed  of  the  S8th  of  February  was  available, 
excq)t  the  bill  of  exchange  taken  for  the  outward  cargo, 
and  the  proceeds  c^the  homeward  cargo;  and  that  K.  re- 
ceived out  of  the  proceeds,  &o.  above  80,000  dollars, 
which  He  had  applied  to  his  own  use ;  and  that  the  plain- 
ts had  not  received  any  thing  under  the  deed  of  the  7th 
^F^bruary^  nor  had  any  pro  rata  payment  been  made  to 
hfan  hj  Jimesiift  £.,  under  ^e  deed  of  the 28th  cfFArua- 
ry ;  and  that  K  had  become  insdvent,  and  was  totally  un- 
fit to  be  a  trustee. 

t%e  bill  prayed,  that  an  account  might  be  taken  between 
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1817.      tbe  parties;  that  the  deed  of  the  28th  of  Febrmry^  so  far  as 

v.^>v^^  it  interfered  with  the  deed  of  the  7th  of  February,  might 

ibiioamxm  be  declared  to  be  null ;  and  that  the  plaintiff  might  have 

Kaumah.     the  full  benefit  of  the  deed  of  the  7th  of  Febrmryj  and  be 

^        first  paid  out  of  the  property  transferred  by  that  deed ;  that 

any  payments  to  any  of  the  defendants,  under  colour  of  the 

deed  of  the  28th  of  FdMruary,  so  far  as  the  same  were  incon- 

fiistent  with  the  deed  of  the  7th  of  Februaryj  and  the  letter  of 

K  of  the  14th  of  February^  might  be  deemed  to  have  been 

paid  in  fi^ud  of  the  plaintiff;  and  that  the  monies  might 

be  paid  over  to  the  plaintiff  by  such  of  the  defendants  as 

had  received  them;  and  that  £*.,  on  the  coming  in  of  his 

answer,  might  be  ordered  to  bring  into  court  all  monies  or 

securities,  or  other  property  received  or  possessed  by  him 

as  trustee  under  the  deed  of  the  7th  of  FebrtMry,  or  of  the 

88th  F^rmry :  and  for  general  relief,  &c. 

'  The  answer  of  Kaumany  (and  which,  by  consent,  was 
received  as  an  answer  for  the  other  defendants,)  admitted 
that  O,  S.  O.  Sf  Co.  confirmed  the  negotiation  vrith  the 
plaintiff  by  Seixas,  their  agent ;  that  the  bills  brawn  by 
him,  were  indorsed  by  the  plaintiff  and  accepted  by  6.  8. 
B.  8f  Co. ;  and  that  the  ship  arrived  at  Lisbon,  with  a  cargo 
purchased  vrith  the  five  bills;  that  the  plaintiff  paid  all  the 
expenses,  &c.  which  were  partly  secmred  by  the  bill  fi^r 
904  dollars ;  and  that  the  plaintiff  did  all  this  business  for 
the  usual  commission,  without  any  Uen  ont  he  cargo,  or 
edlateral '  security.  That  in  the  latter  part  of  Jdnuaryj 
1811,  G.  8.  O.  Sf  Co.  stated  to  tiie  defendant,  tiiat  they 
were  embarrassed,  but  solvent,  and  urged  him  to  write 
to  the  plaintiff  for  his  aid  in  taking  up  the  three  first  bills, 
(amounting  to  6,800  dollars ;)  and  tiiat  he  should  remit 
tiie  money  to  the  defendant,  and  that  they  would  look  on 
his,  the  pkdntiff^s,  as  a  privileged  debt;  and  that  he  should 
not  suffer;  and  they  offered  to  the  defendant  the  cargo 
and  proceeds,  and  policies  and  fireight,  to  secure  the  plain* 
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tiff  for  such  advances  and  payments.    That  the  plaintifl^      1817. 
by  a  letter  of  the  25th  of  January^  informed  the  defend-  ^^^'^tJ 
ant  of  his  endorsing  the  five  bilte,  and  requested  his  advice  H»MoiwmB 
as  to  the  safely  of  G.  S.  G.  fy  Co.    That  on  the  Slst  of    ^^^^ 
Januaryj  the  defendant,  by  letter,  applied  to  the  plaintiff  / 

for  G.  S.  G.  Sf  Co. ;  and  the  plaintiff  by  his  answer  of  the 
Sd  of  Fdfruary^  said  he  should  take  up  two  of  the  billsy 
and  requested  the  defendant  to  pay  the  third,  of  904  dol- 
lars, immediately,  and  to  procure  a  cession  of  the  ship, 
cargo,  and  policies,  as  security  for  the  14,985  dollars,  with 
interest  That  the  defendant  applied  to  G.  S.  6.  8f  Co^ 
who  ssdd  the  ship  was  not  at  their  disposal,  and  that  they  ' 
considered  the  security  to  be  given  to  extend  only  to  the 
advances  to  be  made  by  the  plaintifl^  and  offered  to^the 
defendant,  who  was  also  an  endorser,  to  assign  to  him  the 
cargo  and  proceeds,  &c.  to  secure  the  plaintiff  the  reim- 
bursement of  the  remittances  for  the  three  hiOs^  and  for  se- 
curity of  the  defendant ;  and  said  that  they  e:q>ected  them- 
selves to  be  able  to  meet  the  other  bills,  payable  in  Mardu 
That  the  defendant,  and  G.  S.  G.  Sf  Co.,  agreed  to  such 
assignment.  That  on  the  6th  of  February^  he  informed 
the  plaintiff  of  the  agreement;  and  on-  the  7th  of  Febru- 
arny  the  cession  was  made,  which  did  not  cover  the 
outward  cargo,  and  the  security  extended  only  to  the  Feb- 
ruary bills.  That  this  deed  of  cession  was  soon  after  given 
up  to  G.  S.  O.  Sf  Co.  That  tiie  plaintifi;  by  his  letter  of 
the  6th  of  February^  complained  of  them,  and  insisted  on 
a  ces^on  of  Aip^  cargo,  and  proceeds,  and,  at  the  same 
time^  promised  to  remit  for  the  February  bills.  The  de- 
fendant admitted  the  correspondence  between  him  and  the 
plaintiff,  as  stated  in  the  biU.  That  he  received  from  the 
plaintiff  on  tiie  11th  oiFebrmry^  6,900  dollcffs  to^pay  the 
Febivary  bills,  with  orders  not  to  apply  the  money,  ontil 
the  plaintiff  was  fuDy  secured  to  the  amount  of  all  lueh 
remittances,  and  for  all  his  responsibilities  for  G.  S.  G. 
4r  Co.    He  admitted,  also,  the  explanation  of  the  deed  of 
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1817*  cession  of  the  7tfa  of  Febrmry^  made  in  bis  letter  of  tber 
14di  of  Ftbrmryf  that  the  defendant  wa3  to  bare  the 
surfrius  only,  after  payment  of  the  demands  of  the  pldn- 
tiff  That  the  defendant  considered  that  G.  S.  G.  ^  Co. 
had  complied  with  thrir  engagemement,  and  that  the  securi- 
ty estended  only  to  the  February  bills,  and  he,  tbereforei 
pidd  those  biBs  with  the  money  remitled  to  him,  by  the 
plaintiff  That  PoMcadf  arriFed  in  JVew-Forfc  the  17th  of 
FAma^  as  the  authorised  agent  of  the  plainti£^  and  ap- 
jrfied  for  a  renewed  security  to  the  plaintiff  alone,  and  to 
cover  all  his  responsibilities,  which  waa  refused.  That 
he  then  demanded  thai  the  property  assigned  should  be 
^>pUed  exdusivdy  to  the  benefit  of  the  plainti£^  whicb 
was  refused ;  l^ut  the  defendent  was  wiUing  to  agree  to  it 
to  the  extent  of  the  three  biUa,  or  6,800  dollars,  but  O.  8. 
O,  tf  Co.  refused,  and  proposed  to  make  an  adjustment 
witli  the  plaintiff  md  the  other  creditors,  whose  d^its  were 
hmarwr^  and  entitled  to  a  preference;  and  in  considera- 
tioD  that  the  plaintiff  would  take  iqi  all  his  endorsed  bilki, 
aodthe  fimoer  assignment  be  annulled,  that  they  would 
assign  the  balance  of  the  ship,  and  poKcies  of  insurance 
on  another  ship,  and  the  proceeds  of  the  cargo  aforesaid, 
and  other  property,  for  the  benefit  of  the  plaintiff  and 
others.  That  P^  as  agent  of  the  plaintiff  agreed  to  this 
proposal,  and  such  assignment  was,  accordingly,  executed 
<»  the  distil  of  Fe&mary,  with  a  schedule  of  the  debts  se- 
cured, &c.  That  the  defendant,  thereupon,  with  the  assent 
of  P.,  gave  up  to  Q.  8.  O.  4r  Co.  the  first  assignment, 
whicb  was  canceDed,  and  P.  agr&ed  to  the  payment  of  the 
first  three  bills,  and  that  the  plaintiff  should  take  up  the 
MarA  biHs.  That  certain  changes  in  the  property  to  be 
assigned  were  made  with  the  assent  of  P.  The  answer 
setaout  the  assignment  of  the  28th  of  February ;  and  stated, 
iurller,  that  G.  8.  G.  Sf  Co.  became  iosolrent  about  the 
28th  of  Febrmry,  and  applied  for  the  benefit  of  the  in- 
solvent act  in  May^  and  obtained  Iheir  discharge  in  t^ngu^/, 
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1811.  That  their  debts,  exclusive  of  those  provided  for  1817: 
by  the  assignment,  amounted  to  40,000  dollars ;  and  their 
property,  not  included  in  the  assignment,  was  rery  incon- 
fiidoable.  The  defendant  fiirther  stated,  that  the  deed  of  Kauxat. 
the  Tth  of  FdfTuary  was  cancelled  with  the  assent  of  P.,  un* 
der  an  impression  that  the  assignment  of -the  S8th  of  JFV 
bruary  would  be  more  beneficial.  That  the  pldntiff  would 
not  have  been  entitled  to  any  preference  to  the  defendant 
under  the  first  deed,  notwithstanding  any  stipulation  of 
preference  by  the  defendant ;  nor  would  the  plaintiff  have 
been  entitled  to  payment  of  more  than  the  three  first  bills ; 
and  that  the  assignment  of  the  7th  of  February  was  of  no 
force,  as  the  plsantiff  did  not  &gree  to  it,  but  claimed  se- 
ctirity  for  all  the  five  bills,  and  that  he.  should  ht  first 
paid,  which  was  repugnant  to  the  tferms  of  the  deed.  That 
jP.  assumed  to  be  the  general  authoirized  agent  of  the 
plaiuti^  and  the  defendant  wab  warranted  to  treat  with 
him  as  such.  The  defendant  denied  all  fiaud  in  procuring 
the  assent  of  P.,  or  that  the  assignment  of  the  S8th  of  PA- 
ruary  was  fraudulent  He  admitted  that  the  plaintiff  on 
tha  14th  of  Marchy  sent  him  8,100  dollars  to  take  up  the 
two  last  biDs ;  and  stated,  that  P.  came  again  to  JV%i0- 
Yorky  in  JIfay,  1811,  as  agent  of  the  plaintiff  and  was  in- 
formed o^  and  approved  of  eveiy  thing  that  had  been  done^ 
and  claimed  only  a  rateable  proportion  under  the  deed  of 
the  28th  of  iFebrmry.  That  on  the  29th  of  May  the  de- 
fendant informed  the  plaintiff  of  a  deficiency  in  the  fund ; 
and  that  the  deed  of  the  7th  of  February  was  given  up  to 
be  cancalled  beforti  the  plaintiff's  letters  of  the  19th  and 
24  of  February  were  received,  expressing  his  dissent  to 
the  arrangement ;  and  that  the  plaintiff  did  not  expreser  Us 
dissent  to  the  surrender  of  that  deed  until  after  the  de- 
fendant had  entered  on  the  Execution  of  his  trust  under  the 
second  deed.  That  the  plaintiff  was  under  no^misappre- 
hension  of  his  rights,  ai^d  did  not  make  the  advance  of  the 
8,100  dollars  under  any  ignorance  of  facts,  or  of  his  rights. 
Vol.  in.  3 
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1817.  The  defendant  admitted,  that  he  had  received  under  the 
assignment  of  the  28th  of  FOmiry,  S,tS2  dollars  and  4S 
cents,  from  a  sale  of  part  of  the  outward  cargo,  14,977 
Kavuaw.  dollars  for  the  British  government  biDa,  and  3,616  dollars 
'besides,  and  had  paid  certain  sums  to  the  custom  house^ 
and  to  certain  other  creditors,  before  he  knew  that  the 
plaintiff  had  daimed  the  fund  exclusively,  and  which  sums 
so  paid,  he  prayed  might  be  allowed,  and  a  commission  of 
five  per  cent,  to  him.  He  admitted  the  right  of  the  plain* 
dff  to  a  proportional  dividend,  pro  raiOj  with  the'odier  cre- 
ditors named;  but  only  for  the  three  first  bills,  or  6,800 
doQars. 

The  assignment  of  the  S8th  of  fV6rtiary,  ledted  Aat  the 
defendant,  iTattman,  and  other  creditors  who  were  severaDy 
named,  and  the  plaintifl^  had  made  advances  and  incur- 
red  responsibilities  for  Gf.  8.  O.  fy  Co^  and  that  the  plaintiff 
had  (igreei  to  take  up  tbe  bilk  payable  in  Mardi^  amount- 
ing to  8)182  dollars  and  60  cents.  That  Q.  S.  G.  8f  Co. 
had  assigned  the  ship  Eastern  SIton  and  the  policies  of  insu- 
rance to  B.  Jacobs^  and  also,  the  policy  of  insurance  on 
another  ship,  to.secure  to  Jaeoki  12,800  dollars,  and  that 
Ae  surplus  was  to  be  for  the  benefit  of  the  persons  named 
in  this  assignment.  The  cargo  of  the  Eastern  Star,  and 
proceeds  and  policies  of  insurance,  and  the  other  property 
specified  in  a  schedule,  were  tiien  assigned  in  trust;  1.  tb 
pay  the  expenses  of  the  trust;  2.  to  pay  the  plaintiff 
the  sums  he  had,  or  might  advance  for  6.  8.  O.  Sf  Co^  and 
to  pay  K  and  the  other  creditors  named,,  and  pay  Jacohe 
any  deficiency  iiv*the  security  for  his  debt.  3.  In  case  there 
should  be  a  deficiency  in  the  fund  so  as  not  to  pay  all  the 
creditors  named,  including  the  plaintifl^  in  full,  then  all  of 
them,  including  the  plaindfl^  were  to  be  paid  pro  rata,  ac- 
cording to  tbe  amount. 

The  material  part  of  the  evidence  consisted- in  the  cor- 
respondence between  the  plaintiff  and  JEatunan,  the  sub- 
stance of  which  is  stated  in  the  opinion  of  the   court.- 
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faseaniff  ww  examined  as  a  witness  for  the  plaintifi^  and      1817. 
Sebuu  Jfathani  (who  was  conceined  in  the  h6u8e  of  G.  8.  s^^^^t^^ 
O.if  Co^)  for  the  defendants;  their  endmce,  in  several  ^••J«»w* 
particulars^  was  contradk^oiy.  Uintium. 

It  was  admitted  that  Jones,  though  a  trustee,  had  done 
no  act,  nor  received  any  funds,  under  die  assignment  of 
4he  28th  oSPebmary ;  and  that  he  never  saw  or  heard  of 
the  assignment  of  the  7th  of  FAruary^  untikafter  the  exe- 
x»ition  of  the  second  assignment  That  the  creditors  of 
G.  S.  G.  Sf  Co^  and  who  are  defendants,  insist  on  the  be- 
nefit oT  that  assignment. 

The  cause  came  on  to  be  beard  on  the  18th  of  June. 

T.A.  Emmeij  for  the  plainti^  insisted,  (1.)  on  the  as* 
flignment  of  the  7th  of  Fdfruari/j  and  that  the  plaintiff 
was  fuDj  secured  thereby  for  the  whole  of  his  demand, 
with  interest,  in  preference  to  the  debt  of  Kauman. 

2.  That  KomMin^  having  delivered  up  that  deed  of  as- 
signment to  be- cancelled,  without  the  concurrence  of  the 
plabtifi^  and  contrary  to  bis  direction,  the  canceUing  of  it 
was  a  breach  of  trust,  and,  as,  regards  the  plaintifi^  was 
fraudulent  and  vdid ;  and  that  the  deed  ought  stiQ  to  be  con- 
sidered as  existing  and  in  ibrce,  for  the  benefit  of  the 
plaintii^  and  to  the  extent  of  his  demand. 

S.  That  it  was  not  competent  to  the  defi^dants,  or 
either  of  them,  to  destroy  the  plaintifPs  right  to  be  first 
satisfied  out  of  the  property  so  assigned  for  the  plaintiff's 
benefit. 

4.  That  the  general  assignment  of  the  28th  of  Februo' 
ry,  1811,  so  far  as  it  purports  to  transfer  the  property 
comprised  in  the  first  assignment,  is  inoperative  and  void, 
as  against  the  plaintiff's  prior  security,  and  ^a  fraud  on 
him. 

5.  That  the  assignment  of  the  28th  of  Fdnvary  was 
never  assented  to  by  the  plaintiff;  and  any  apparent  ac- 
quiescence in  it,  on  his  part,  was  the  result  of  misrepre- 
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1817.  dentations  on  the  part  of  ^,,and  of  the  plaintiff's  ignorance 
}^^^'^m*  of  its  provisions,  and  bis  own  previous  rights. 
SUtiMonsm  g^  jj^^^  under  the  general  assignment,  so  far  as  it  may 
^f^^f^^'  be  deemed  valid  and  operative,  the  plaintiff  is  entitled  tQ 
be  paid  fro  rata  with  the  other  creditors  named,  on  the 
whole  amount  of  his  advances. 

7.  That  the  defendant,  Kavman,  on  account  of  bis  mis- 
conduct and  bipach  of  trust,  Wf^s  responsible  to  the  plain- 
tiff for  his  whole  debt. 

S.  Jones^  jun,  for  the  defendants,  contended,  1,  That 
the  deed  of  the  7th  o£  February^  1811,  was  never  perfect- 
ed and  made  absolute  and  binding  on  the  parties ;  but  if  it 
was  binding,  the  plaintiff  was  entitled,  out  of  the  funds  as- 
signed, to  no  more  tlian  a  rein^burs^ment  for  his  advance9 
to  G.  S.  G,  Sf  Co^  to  enable  them  to  ^kp  up  the  bills  pay- 
able in  February. 

2.  That  the  deed  of  the .7th  of  Februaryy  18U,  if  of  any 
force,  was  relinquished  and  annulled  by  the  mutual  cobt 
^ei^t  of  thepartiQ9« 

3.  Tliat  the  deed  of  the  28^h  of  Fdfmanh  executed  by 
G.  S.  G*8f  Ci>.,  was  accepted  by  the  plaintiff  as  bis  secu- 
rity for  bis  advances. 

4.  That  F.  Pascaulfy  was  the  agent  of  the  plaintifl^  and 
bad  competent  authority  to  act  for  the  plainti^  if)  the  pre- 
guises,  and  that  his  acts  bind  the  plaintiff. 

5.  That  the  cancelling  of  the  deed  of  the  7th  of  Febntr 
ary^  was  agreed  to  by  Pascaulfy  the  agent,  and  his  i^ct  af- 
terwards acquiesped  in  by  tlie  plaintiff. 

6.  That  the  deed  of  thfs  28th  of  February  was  agreed 
to  by  the  agent  of  the  plaintiff;  and  the  same  was  after- 
If  ards  confirmed  and  adopted  by  the  plaintiff. 

7.  That  part  of  the  fund,  having  been  parted  with  by 
t!^auinanj  tbe  acting  assignee,  under  the  deed ,  of  the  28th 
of  Febrmry^  after  tbe  recognition  thereof  by  the  plaintifl^ 
and  before  potfce  of  jinj  qbjeQtion  op  his  part,  it  is  no!v 
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to  late  to  call  it  in  question,  or  to  set  up  the  deed  of  the 
7th  ci  February. 

S.  That  the  deed  of  the  7th  of  February  having  been 
canoened,  and  ihe  property  and  fiinds  therein  mentioned, 
being  assigned  to,  and  vested  in  K  and  J,  by  the  deed  <f 
the  28th  of  February^  for  the  benefit  of  the^  plaintiff  and 
other  creditors,  the  deed  of  the  7tfa  o(  February  cannot 
now  be  setup  to  the  prejudice  of  the  creditors  provided 
for  by  the  second  deed. 


15 


1817. 


MBftonmxR 

T. 


Th£  Chancellor.  The  decision  of  this  case  depends 
upon  the  question,  whether  the  plaintiff  is  entitled  to  be 
paid  under  the  assignment  of  the  7th  of  Febrtum/^  in  ex- 
dusion  of  the  other  creditors;  or  whether  that  deed  being 
duly  cancelled,  he  can  only  come  in  for  his  jiro  rata  divi- 
dend, upder  the  trust  of  the  28th  of  February^  1811. 

The  assignment  of  the  7th  of  February  was  firom  O.  8, 
O.Sf  Co,  to  jKatttAoti,  for  the  benefit  of  JST.  and  the  plam- 
ti£^  of  the  proceeds  of  the  cargo  of  the  ship  Eastern  Statj 
on  the  outward  voyage,  and  of  ihe  policies  on  the  cargo 
and  fi'eight.    It  was  an  assignment  under  hand  and  seal. 

This  assignment  does  not  specify  the  particular  debts 
for  which  the  assignment  was  made.  It  is  general,  and 
would,  of  course,  entitle  the  assignees  to  hold  the  property 
as  a  security  for  aU  their  then  existing  demands  and  re- 
sponsibilities. It  would  entitle  the  plmtiff  to  hold  the  • 
property  in  pledge  for  his  reimbursement  and  indemnity, 
in  supplyirig  the  cargo  of  the  ship,  and  endorsing  the 
five  bills  of  exchange  which  had  been  drawn  on  G.  8.  G. 
8f  Cb.,  and  accq)ted  by  them.  The  plaintiff  had  an  equi- 
table pretension,  superior  to  that  of  any  other  creditor, 
(for  none  had  then  acquired  any  actual  legal  lien)  to  be 
indemnified  out  of  the  proceeds  of  the  very  cargo  which 
he  himsdf  had  furnished.  If  we  attend  to  the  Jiistory  of 
the  facts  wfaidi  led  to  this  assignment,  we  shall  find  that 
the  plaintiff  claimed  if,  and  e;q)ected  it  to  beipade  for  his 
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1817.      benefit  excluswdyj  and  to  the  extent  of  his  whole  demand. 

\^0^\^^^  The  proposition  canoe  from  the  debtors  themselves. 

Bia8«oiniiEB      A  letter  from  J£,  of  the  3l8t  of  January,  1814,  men- 
Kaum Awr    tione,  that  G.  S.  G.  8f  Co.  had  applied  to  him  to  procure 
from  the  plaintiff  aid  to  enable  them  to  take  up  the  three 
Fehrmry  bill^;  and  what  did  they  promise  as  a  considera* 
tion  for  this  aid  ?  They  said  that  they  would  then  look  upon 
the  plaintiffs  8  claim  as  a  privileged  one,  and  that  in  no  case 
whatever  would  they  suffer  him  to  be  injured  hy  them  ;  and 
they  offered,  as  a  security  for  hie  enhances  as  above  stated^ 
to  roakeovef*  to  him  the  proceeds  of  the  outward  cargo, 
with  the  policies. 
The  offer  in  this  letter  is  a'  little  equivocal,  and  if  not 
,  '  designed  as  security  for  his  uthole  demand,  would  be  i^t 

to  mislead  the  plaintiff  especially  considering  him  as  a 
foreigner  not  well  versed  in  the  import  of  terma  in  our 
language.  It  promises  him,  in  the  first  place,  that  his  daim 
shall  be  privileged.  This  would  lead  any  person  of  ordi* 
naiy  understanding,  to  suppose  they  meant  his  whole  debt, 
and  especially  when  they  added  that  he  should  never  suf* 
fer  by  them.  But,  afterwards,  they  offer  the  proceeds  as 
security  for  his  said  advances,  which,  perhaps,  strictly  con- 
sidered, would  apply  only  to  the  special  aid  then  cal- 
led for.  The  plaintifl^  however,  construed  the  offer  in  a 
larger  sense.  By  his  answer  ol^  the  2d  of  Februaryy  he  ac- 
cedes to  the  proposal,  but  evidently  understands  the  pro- 
posal to  be,  that  the  shipy  as  well  as  cargo,  was  to  be  assign- 
ed, and  that  the  assignment  was  to  cover  his  whole  demand 
of  14,985  dollars,  with  interest.  He  clearly  mistook  the 
terms  as  to  the  ship,  but  he  had  colour  for  the  latter  con- 
struction. Kauman,  by  his  letter  of  the  6th  of  February, 
appears  to  have  communicated  the  answer  of  the  plaintiff 
to  6.  S,  G.Sf  Co.,  for  he  says,  that  they  cannot  assign  the 
ship,  (and  gives  the  reason,)  but  that  they  were  about  exe- 
cuting, in  due  form,  the  transfer  of  the  cai^o,  policies,  and 
proceeds.    Nothing  is  said  as  to  w])at  extent  of  demand 
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flie  assigninent  is  to  cover.    It  is  only  added,  that  it  was  to      1817. 

be  for  the  joint  benefit  of  the  plaintiff  and  K.  This  silence  of  v^pv^^ 

flf.  8.  a.  Sr  Co.  on  the  6th  of  Febrmryj  after  they  had  been  M«t«o«in«m 

duly  apprized  of  the  plaintiff's  understanding  of  their  propo-     Kadma*. 

sal,  and  after  they  had  corrected  it,  as  to  the  ship,  and  only 

as  to  the  ship,  is  decisive  of  their  assent  to  his  demand,  that 

the  assignment  should  cover  his  whole  responsibility.    I 

consider  £1,  in  this  transaction,  to  have  been  as  much  the 

agent  of  6.  S,  O,  fy  Co.^  as  of  the  plaintiff.    He  was  their 

mutual  agent,  and  when  the  arraignment  was  made  on  the 

7th  of  FdfTuaryy  and  in  general  terms,  without  designating 

any  particular  part  of  the  plaintiff's  claim  to  which  it  was 

to  be  confined,  the  construction  is  no  less  just  than  legal, 

that  it  covered  his  tDkoU  responsibility,  to  the  amount  of 

the  14,985  dollars.    Here,  then,  the  plaintiff  acquired  a 

right  vested  and  absolute,  by  the  assignment  of  the  7th  of 

Febmaryy  and  nothing  but  some  subsequent  act  of  his,  done 

firedy,  and  with  an  understanding  of  all  his  rights,  could 

deprive  him  of  that  legal  security. 

But  the  plaintifl^  when  he  came  to  le  duly  informed  of 
the  contents  of  the  assignment,  was  dissatisfied,  that  K.  had 
taken  it,  not  for  the  plaintiff  alone,  but  for  their  joint  bene-  ^ 
fit,  and  this  led  to  some  correspondence  between  them. 
Tins  diflSculty  was^  however,  soon  removed,  for  Kauman 
in  his  letter  to  the  plaintiff,  of  the  14th  of  February y  says, 
fliat  the  pl^tiff  was  periectly  safe,  for  though  the  transfer 
was  in  their  joint  names,  yet  it  was  intended  only  to  secure 
Ae  surplus  to  JST.^  after  the  plaintiff  was  secured  the  whole 
amount  of  his  daim. 

We  are  next  to  see,  whether  the  plaintiff  subsequently 
deprived  himself  of  the  benefit  of  this  assignment.  As  it 
then  stbod,  it  was  for  the  security  of  his  whole  demand,  to 
be  first  and  exclusively  paid.  This  Was  precisely  his  de- 
clared object  from  the  beginning,  and  it  is  scarcely  possi* 
ble  to  bcdieve,  that  he  would  afterwards,  intentionally  and 
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I811f«  fredy,  part  with  this  great  and  just  advantage,  for  zpnf 
rata  dividend,  under  the  deed  of  the  28th  of  Pebruaty. 

The  letters  from  the  plaintifif  of  the  6th,  9th,  12th,  ISth^ 
^^p"^'  and  14th  of  Fdnvan/j  all  speak  the  same  language.  They 
all' show  his  clear  and  decided  intention  to  have  the  assign* 
ment  as  a  cover  for  his  whole  demand,^  and  to  make  that 
assignment  a  condition  of  his  furnishing  funds  to  take  up 
the  February  bills.  His  object  in  sending  on  his  friend 
Pascaulf  was  for  explanation,  while  he  was  Under  the 
impression  that  the  assignment  was  not  for  his  exclusive 
benefit.  This  appears  from  his  letter  to  Kauman  of  the 
19th  of  Februaryy  in  which  he  says,  that  the  explanation 
given  by  K  that  be  was  only  to  come  in  for  the  surplus, 
after  the  demands  of  the  plaintiff  were  satisfied,  superse- 
ded the  necessity  of  sending  on  Pcaeaulf.  It  is  worthy  of 
notice  too,  that  in  this  last  letter,  he  relies  upon  the  as- 
signment of  the  7tl],  and  wishes  to  have  it  recorded,  so  as  to 
give  it  due  validity. 

The  anival  of  P.  at  JfevHYork  opens  a  new  scene 
in  the  history  of  this  transaction,  in  which  the  deed  of  the 
7th  of  February  is,  somehow  or  other,  and  certaiidy  not 
with  the  consent  or  knowledge  of  the  plaintiff  at  the  time^ 
put  out  of  existence,  and  the  plaintiff  left  to  look  for  hid 
indemnity^  as  a  pro  rata  creditor  only,  under  the  deed  of 
trust  of  the  28th  of  February. 

The  plaintiff  by  letter  of  the  14th  of  February^  informs 
G.  S.  .OSf  Co^  that  the  assignment  of  the  7th  of  Februor 
ry  was  not  what  was  agreed  to,  as  it  ought  to  have  been 
in  his  name  only,  for  the  whole  of  his  demand,  and  that  he 
sent  on  his  friend  P.,  in  order  to  settle  Ae  busintns  in  his 
home,  to  their  mutual  satirfadionj  and  he  trusted  diat  Gf. 
S.  Q.  8f  Co.  would  give  him  the  mtisfaetion  he  had  a  right 
to  expect  This  letter,  it  is  admitted,  contains  all  the 
powers  of  P.  who  was  a  Frenchman  of  advanced 
age,  and  so  little  versed  in  the  English  language,  that 
an  interpreter  was  requisite  to  explain  part  of  the  convcr- 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY.  19 

^tions.    This  is  proved  by  Muhan^  a  witness  for  the  de-      1817. 
fcndant.  *•  vjirv^k/ 

It  is  pretty  evident  that  the  mission  of  P.  was  to  obtain  MEM#inn«m 
8u6h  sectirity  as  the  plaintiff  had  looked  for  under  the  deed 
of  the  7th  <rf  February^  which  security  he  had  disco- 
vered, by  the  explanatOTj  letter  of  Kaumany  of  the  14th 
of  February^  (the  same  day  on  which  the  plaintiff  had  sent 
ott  P.)  did  really  exist  under  that  assignment.  If  P.  was 
to  settle  (he  business  to  their  mutual  satisfactUmy  the  set- 
dement  was  to  depend  upon  theirnnutual  ratificdtwn. 
That  letter  never  authorized  P.  to  give  up  a  vested  right 
under  the  deed  of  the  7th  of  February^  until  some  new 
Security  was  actually  given,  equivalent  in  its  effects,  or,  at 
least  satisfactory  to  both  parties;  and,  certainly,  when 
(he  letter  of  the  19th  of  February  to  K  was  received, 
(which  inuit  have  been,  according  to  the  course  of  the 
mail,  on  the  SOih  of  February^)  it  superceded  all  further 
negotiation  with  Pascaulf.  The  plaintiff  had  then  ratified 
the  assignment  of  (he  7th  of  February,  and  I  consider  every 
communication  to  K  as  equal  to  a  communication  with  & 
S.  Q.  Sf  Co^  for  he  was  as  much  their  agent  as  the  plaintiff's, 
in  the  whole  negotiation.  At  what  precis^  time  the  assign- 
ment  of  the  7th  of  February  was  given  up  by  ^.'  to  O:  B: 
d.  Sf  Co,  to  be  cancelled,  does  not  distinctly  appear.  If  it 
^as  done  before  the  new  assignment  was  executed  on  the 
28th  of  Tebruary^  it  was  done  with  too  much  precipi- 
tation^ No  prudent  man  would  part  with  one  security^ 
until  the  substitute  was  prepared  and  executed.  The  de- 
fendant's witness,  Seixas  Naihauy  says,  that  the  new  assign- 
ment was  executed  when  it  bore  date,  which  is  on  the  28th 
of  February,  and  this  was  probably  after  P.  had  left  JV*ew- 
Yorky  on  his  return  to  the  plaintiff.  Yet  it  is  singular, 
if  not  astonishing,  to  learn  how  G.  S.  G.  Sf  Co.  and  K.  had 
arranged  matters  as  early  as  the  20th  of  February.  By  k 
letter  to  the  plaintiff  of  that  date,  Kauman  says  that  O.  8. 
O.  Sjf  Co.  wish  to  pay  all  their  creditors  alike,  and  refuse 
any  new  transfer  to  the  plaintiff  alone,  and  that  he  and  P. 
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1817.  had  already  called  on  Mr.  Jones  to  consult  and  agree  abouH 
^^^^<|^fc/  a  new  assignment  to  paj  die  plidntiff  with  a  number  of  other 
**■•••■■*■»  creditors,  rateably.  This  letter  was  eight  days  before  any 
^^"*^'  new  assignment  was  executed ;  yet  Kauman  says,  the  fini 
ttWMftTj  by  t&u  ammgemenf,  im»  rendertd  wuU  and  void. 
This  letter  was  aTsowritten  six  days  after  K.  had  agreed  that 
the  deed  of  the  7th  of  February  was  for  the  prior  and  exchi> 
sive  benefit  of  the  plaintifi^  and  that  he  was^only  to  take  the 
surplus ;  and  it  was  written  long  after  6.  8.  6.  ^  Ck>.  had 
dedared  that  the  plaintiff's  claim  should  be  privileged,  if  he 
would  furnish  remiUances  to  take  up  the  Fdnvary  biHs. 
It  appears  to  me,  that  6.  8.  O.  Sf  Co.  had,  by  this  time, 
discovered  that  the  assignmeat  of  the  7th  of  Februanry  was 
inconvenient  to  them,  though  it  had  answered  one  of  thdr 
objects,  viz.  the  receipt  of  funds  of  the  plaintiff  to  take 
up  their  February  bills.  It  appears  to  me,  also,  that  JConi* 
ananhad  become  dissatisfied  with  his  explanation  of  the 
14th,  that  the  plaintiff  was  to  be  first  paid,  and  was  the 
wiUing  instrument  of  O.  8.  O.  Sf  Co.  in  destroying  that 
assignment  Why  dedare  so  prematurely,  &at  the  first 
tiansfer  had  become  nijdl  and  void?  and  why  not  arrest  all 
this  new  arrangement,  after  the  receipt  of  the  plaintiff's 
letter  of  the  19tK  of  February,  saying  that  he  was  satisfied 
with  the  transfer  ?  The  answer  of  £atimafi,  which  is  also 
the  answer  of  O.  8.  O.  Sf  Co.  says,  the  deed  of  the  7th 
of  Fdjruary  was  destroyed  h^ore  the  receipt  of  the  letter 
of  the  plaintiff  of  the  19th  of  Fdnvary.  Such  a  prema*^ 
ture  destruction  of  it  is,  in  my  judgment,  a  very  strong 
mark  of  fraudulent  design. 

P.  says,  that  he  was  informed,  on  his  arrival  in  JVetr-Forfc, 
by  £,  that  the  deed  of  the  7th  of  Febrmry  was  destroyed. 
He  denies  that  he  had  any  authority  to  cancel  that  deed, 
or  that  he  ever  consented  to  it,  or  ever  saw  it,  or  that  he 
ever,  saw  or  4new  the  contents  of-  the  second  assignment. 
He  never  had  or  assumed  any  authority,  and  was  only  sent,, 
as  a  friend  of  the  plaintifl^  to  receive  payment,  or  to  take 
security  for  the  plaintiff  singly.    Seixas  JCathm  (who  was 
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ttt  thai  time  one  of  the  house  of  6.  8.  0. 8f  Co.)  contra-      1817. 
dicta  the  testimony  of  P.  in  several  particulars,  and  says  \^j^^^^^ 
P.  did  agree  to  the  deed  of  the  28th,  and  to  the  surrender  M"w»»««* 
of  the  first  deed,  and  dU  act  as  the  authorized  agent  of    ^pmajt. 
Hhe  plaintiff. 

There  are  several  circumstances  in  the  testimony  of 
JSTaAan  which  affect  its  credit  He  admits  tiiat  P.  left 
JV%io  York  for  Baltimore  the  latter  end  of  Fdnvairy^  and» 
therefore,  he  probably  left  it  6e/ore  the  execution  of  the 
second  deed.  He  says  that  Mr.  Jones  asked  P.  if  he  was 
wiffing  that  aU  that  had  hem  done  dwvld  be  oonaidtred  09 
void;  and  he  said  he  was,,  and  that  the  deed  of  the7tb,  was 
i^ienDards  destroyed;  and  yet  Mr.  Jones  confesses  that  lie  ' 
never  saw  or  heard  of  the  deed  of  the  7th  of  Fd^ruafy^  un* 
til  after  the  esecution  of  the  deed  of  the  28th  of  February. 

I  cannot  resist  the  impression,  that  the  deed  of  the  7di 
o(  February  was  surreptitiously  and  firadulently  cancdle49 
by  arrangement  between  Gf.  8*  G.  8f  Co.  and  Eaiunuin^ 
and  that  Poaeoiil/  was  not  duly  authorized,  and  never 
consented  to  destroy  that  deed,  and  tiiat  the  plaintiff  never 
gave  his  firee  and  voluntary  assent  to  it. 

The  plaintiff  by  his  two  letters  of  the  24th  of  Fefrruar^ 
insists  on  adhering  to  the  deed  of  the  7th,  and  expressly 
dissents  from  the  new  arrangement,  and  expresses  himsdf 
with  the'  true  feeling  and  just  indignation  of  a  man  on 
whom  the  grossest  imposition  had  been  practised. 

His  acquiescence,  afterwards,  in  the  destruction  of  the 
first,  and  in  the  substitution  of  the  second  assignment,  was 
the  acquiescence  of  despair,  and  a  submission  to  des- 
tiny. If  the  Mng  be  net  praettcoile,  says  he,  (tiiat  is,  to 
be  secured  according  to  his  original  expectation  and  de> 
mand,)  /tmwt  at  last  submit.  In  one  of  these  letters,  he 
says,  he  will  not  provide  for  the  JIfarch  bills,  without  these* 
Guri^  of  the  7thof  Peiruory;  and  yet  in  a  letter  of  the  1^ 
dMarekj  K.  informs  him  diat  G.  8.  G.  Sf  Co.  hinted  that 
tfnless  he  would  provide  for  these  Mixreh  bills,  he  would  not 
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1817.      b^  considered  a  privileged  creditor.    This  was  an  unjust 
Kjl^ygl^  threat  and  cruel  sarcasm  to  an  injured  creditor,  whom 

MEisoirinsA  they  had  made  the  victim  of  their  intrigues,   and  whom 
^okfv.     they  held  in  a  kind  of  duress.    To  talk  of  the  plaintiff 'e 

—  -"  free  and  voluntary  ratification  of  the  second  assignment, 

and  surrender  of  the  first,  is  idle  and  absurd.  Every 
thing  that  he  said  afterwards  was  extorted  from  him  by 
necessity.  His  letter  of  the  26th  of  Mardi  speaks  of  bis 
rateable  share  of  the  proceeds ;  but  in  his  letter  of  the  13th 
of  tdpri^  he  requests  payment  out  of  the  proceeds,  if  not 
of  the  whole,  at  least  of  part  of  his  demand;  and  in  his  let- 
ter of  the  same  date,  to  G.  S.  6.  ^  Co.  he  claims  from 
^em  the  payment  of  his  advances  out  of  the  proceeds. 
These  letters  cannot  conclude  him  from  resorting  to  his 
title  under  the  deed  of  the  7th  of  Februaty.  They  were 
written  under  mistaken  impressions,  that  his  rights  bad 
been  sacrificed  and  lost,  beyond  redemption.  His  dissatis* 
faction  and  constant  uneasiness,  under  the  pressure  of  the 
impositions  practised  upon  him,  are  veiy  apparent  from 
those  very  lettei^s ;  for  in  that  of  the  13th  of  Jlpril  to  J<me9 
and  Kmmian,  he  extends  his  demand  to  ,the  whole  of  the 
proceeds,  and  so  he  does  in  his  letter  of  the  same  date,  to 
Q.  S.  G.  ^  Co, 

My  opinion,  accordingly,  is,  that  the  plaintiff  is  entided 
to  the  full  benefit  of  the  assignment  of  the  7th  of  Februatyj 
1811,  and  in  preference  to  the  defendant,  Kamnan;  and  that 
he  is  to  be  first  and  exclusively  paid,  out  of  the  property 
therein  assigned,  to  the  extent  of  his  whole  demand,  and 
that  the  deed  ot'trustofthe  28th  of  February,  1811,  so  far 
as  it  is  inconsistent  with  the  provisions  in  the  deed  of  the 
7th,  or  with  the  right  of  the  plaintiff  to  be  paid  as  afore- 
said, is,  and  ought  to  be,  null  and  void.  That  the  plain- 
tiff niay  take  such  an  order  of  reference  as  the  nature  of 
his  case  may  seem  to  require.  That  the  defendant,  Kau* 
tiuifl,  account  for  the  proceeds,  under  that  assignment,  with 
co^tsofsuit,  and  ^hat  the  bill,  as  to  the  defendant?,  (?ofii* 
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peH  8.  Gtm^pertSj  I$rael  B.  JacobSj  and  Seixas  Muhany  be  1817. 

dismissed  without  costs ;  and  that  the  bill,  as  to  the  other  ^^^n^^^ 

defendants,  viz.  Samud  Janet^  jun.  and  the  defendants,  X^^vMacf 

who  are  creditors,  be  dismissed  with  costs,  to  be  paid  out  ^^^' 
of  the  surplus  funds,  (if  any,)  after  the  demand  of  the 
plaintiff  has  beeQ  previously  paid. 

Decree  accordingly. 


^       Lawbenoe  and  others  (gainst  Dale  and  others. 

When  tiro  penoM  tre  joint  propri«ton  of  coHito  p&UiU  rinfaU  and  prifileget, 
M  Ar  MffigitiBg  tomoIi  by  itooB,  one  of  thorn  on  the  nore  ground  of  ivoh 
joint  iotoRf t  or  eonctin,  is  not  mponiblo  for  my  tpooial  oontiaet  or  ni^ 
dertaking,  entered  into  by  tiie  other  with  any  at  signee  of  meh  right  or  priT-  - 
Hege,  not  eonneeted  with  the  enjoyment  and  ezereise  of  their  coninon  prif- 
ilege  VBdet  the  palent 

Where  one  party  inteodi  to  abandon  or  reseind  a  eontiact»  on  the  ground  of 
a  Tioktion  of  it  by  the  other,  he  mnat  do  f  o,  promptly  and  decidedly,  on 
tim  fint  inlbfBMtiQB  of  aueh  breaeh.  If  he  negotiate!  with  the  party,  after 
knoifledgeof  the  breach,  md  permiti  him  to  proceed  in  the  wotIk,  it  ii  a 
waiyer  of  hii  ri|;fat  to  reaeind  the  oontraet 

The  defendants  eontraoted  with  the  plabtifiii  to  be  responsible  for  the  perfect 
MDBtnielion  and  peilbimanco  of  certain  steam  boats,  to  be  built  on  Ae  ri- 
ver Olio,  so  that  they  should  cairy  one  hundred  tona  burden,  and  run  Ibur 
nples  an  hour  in  still  water :  Hdd^  that  the  plainttfts  could  not,  after  the  boats 
were  built,  resoind  the  contract  on  their  part,  and  recoTer  back  the  money 
adnnaed  by  them  to  thedefendants»  OB  the  aOeged  ground  that  the  beats  drew 
too  mneh  water  to  narigate  the  riyer,  without  hating  &mt  put  the  fitness  of 
the  boats  to  nsTigate  the  rirer,  in  the  manner  agreed  on  by  the  parties,  to  the 
test  of  eqpeiiment. 

THE  bin,  which  was  filed  on  the  28th  of  JVboem6er,  1815, 
stated,  that  the  lale  Robert  FuUany  deceased,  (whose  ex- 
ecutors^ HamriA  Dak  and  WiUioM  CuUingj  were  made 
defendants,)  in  bis  Ufe-time,  about  the  11th  of  February^ 
1809,  and  the  9th  of  Fetnvary^  1811,  obtained  certain 
90t€nt8y  finr  a|iplying  the  power  of  steam  to  the  purposes  of 
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1817*  navigation)  in  which  patents  the  late  Robert  R.  Litingstcn 
y,^^'^^  was  equaHy  interested,  by  virtue  of  an  agreement^  entered 
LAin»NCB  into  between  them,  in  1802,  (set  forth  in  the  bill,)  and, 
^^^^r  also,  by  one  or  more  cisrignmenU  of  the  said  patent  rights, 
from  FuUon  to  Livingston^  and  supposed  to  be  in  the  power 
of  the  defendants,  Edward  P.  Lmt^ston  and  Robert  L. 
Lbmgaon  ;  and  that  in  consequence  thereof,  and  by  virtue 
of  certain  arraiigements  between  them,  they  became  a>- 
partners^  and  equally  concerned,  in  the  construction  and 
employment  of  steam  boats,  and  in  all  undertakings  and 
establishments  therewith  connected;  and  that  they  erect- 
ed, at  their  joint  expense,  and  for  their  joint  benefit,  work- 
shops, &c.  in  the  state  of  J^ew-Jersey  and  elsewhere,  for 
building  and  repairing  steamboats;  and,  particulariy,  did 
erect  such  workshops  and  buildings,  on  their  joint  account^ 
at  or  near  Pittiburgh,  in  the  state  of  Pennsylvania^  for  the 
purpose  of  building  steam  boats  to  navigate  the  Ohio  and 
*  JUtssissippiy  and  other  waters  cnmmunicating  with  those 
rivers.  That  the  said  4»-partnerSj  in  the  beginning  of  the 
year  1813,  jointly  published  and  circulated  proposals^ 
throughout  the  United  States^  inviting  persons  to  form  com- 
panies and  establish  steam  boats  on  the  navigable  waters 
of  the  United  States,  under  the  patents  of  the  said  co-part- 
ners, &c.  And  one  or  more  companies  having  been  formed, 
for  the  purpose  of  navigatingthe  Ohio  and  Mississippi,  below 
the  falls,  the  said  co-partners,  at  their  workshops,  at  or  near 
Pittsburghj  actually  built,  by  their  own  workmen  and  engi- 
neers, and  under  the  superintendance  of  their  agents,  the 
Steam  boats  required  for  the  use  of  the  companies  so  formed, 
who,  however,  furnished  the  requisite  funds.  That  Robert 
R.  lieingsUni  died  on  the  23d  of  Fefrrtcary,  1813,  and  all 
his  rights  and  privileges  in  the  said  co-partnership  became 
vested  in  his  widow,  and  his  two  sons-in-law,  as  the  hus- 
bands of  his  surviving  children,  and  subsequently,  after  the 
death  of  their  mother,  in  October,  1813,  in  the  said  Edward 
P.  Livingston  and  Robert  L.  Livingstan,  defendants,  who 
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thereafter  possessed  and  enjoyed  all  (he  right,  interest,  181T 
md  property  of  the  said  R.  R.  L.  deceased,  in  the  said  co- 
partnership.' That  the  principal,  if  not  exclusive,  manage- 
ment of  the  concerns  of  the  said  co-partnership,  after  the  »*" 
death  of  the  said  R.  R.  L.  devolved  on  the  said  Robert 
FuUony  who  became  the  active  partner,  and  conducted  the 
same  for  the  joint  benefit,  and  upon  the  joint  responsibili^ 
ty  of  him8el4and  (^  the  said  representatives  of  the  said  R, 
R.L.  That  for  their  joint  benefit,  and  in  order  to  con- 
nect with  the  Kne  of  steam  boats  running  from  LouiwSk 
to  Jfev^OrUans^  another  line  of  steam  bo^ts,  to  run  abote 
the  foRs  of  the  Ohio:^  from  PHuhwrgh  to  LfnAmlU^  the 
'said  FvlXan^  to  facilitate  the  formation  of  a  company  for 
that  purpose,  employed  Benjamin  H.  Latrobe  as  an  ag^^ 
who  issued  the  proposab  set  forth  in  the  bills,  with  the  con- 
sent and  approbation  of  P.  and  the  defendants,  £.  P.  L. 
and  R.  L.  L.  who  were,  then  and  afterwards,  equaDy  con* 
eeraed  with  F.  in  the  property  and  concerns  of  the  said 
co-partnership,  and  received  a  proportion  of  the  profits 
thereof;  which  proposals  were,  soon  after,  accepted  and 
agreed  to  by  some  of  the  plaintiffs,  and  others,  who  form- 
ed themselves  into  a  company  to  carry  the  same  into 
effect)  and  subscribed  the  same^  wi&  the  sums  paid  by 
them  respectively,  upon  a  printed  copy  of  the  said  pro^ 
posals.  That  the  said  £.  P.  L^  and  jR.  L.  L.  knew  of  the 
said  prc^osals,  and  must  have  consented  to,  and  approved 
of  them,  as  ibey  never  gave  ai^  notice  whatever  of  their 
disagreement  to  them,  or  of  their  unwillingness  to  be 
bound  by  them.  That  of  the  one  hundred  shares  specified 
in  the  first  articles,  e^hty'Seven  were  subscribed  in  JVeiiH 
Yarkj  by  certain  of  the  plaintiffs,  whose  names  were  set 
finrthinUie  bill;  and  the  thirUen  remaining  shares  were 
reserved  by  FuUon,  with  the  intention  that  they  should  be 
subscribed  ftxr  by  persons  resident  in  Pittsburgh  and  its 
vicinity,  and  that  any  facts  in  regard  to  them  are  unknown 
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1817.  to  the  plaintiffs.  That  the  plaintiffs  paid  to  JFViZfcm,  as  ike 
y^^^^f  ocftng  partner^  not  only  the  full  amount  of  their  tespectire 
hAwutwm   subscriptions,  but  a  large  sum  of  money  over  and  above 

PAfct.  the  same,  to  which  they  were  induced,  after  considerable 
progress  had  been  made  in  building  the  steam  boat,  lor  the 
purpose  of  addmg  to  the  original  plan  ^frtighl  hoai^  to  be 
towed  by  the  steam  boat,  upon  the  plan  and  at  the  s6iici- 
tatkm  of  JFl  That  in  consequene'e  of  this  alteration  of  the 
original  plan,  a  more  formal  agreement  was  entered  into 
between  F.  and  E.  P.  L.  and  R.  L.  L.,  of  the  flilst 
part,  and  die  plaintiffs,  of  the  second  part,  dated  the  7th  of 
January^  18f5,  which  was  executed  only  by  FuUony  of  the 
one  part,  and  several  of  the  plaintifis,  i^ho  represented  56 
shares ;  but  which,  as  fhe  bii  stated,^  was  to  be  executed, 
as  soon  as  convenient,  by  £.  F.  L.  and  Jt.  L.  L.  and  the 
rest  of  the  plaintiflb.  That  the  {Aaintiffsy  In  proportion  to 
their  respective  imterests,  advanced  to  Jl,  as  acting  partner, 
in  divers  sums,  and  at  various  times,  which  #ere  paiticu- 

^  larly  set  forth  in  the  biQ,  to  the  amount  of  $3,660  dollars, 

over  and  above  the  sums  subscribed  by  thenk,  and  had  also 
expended  100  ddlars  in  obtaining  an  act  of  die  legiriatCafe 
of  Penmylwmia,  in  ihvour  of  the  plaintifb  add  F.  and  E.  P. 
L.  MAR.L.L.  That  in  February,  181S,  F.  died,  leaving 
his  wife  and  WiUiam  Cuttif^,  bis  brother  in  law,  two  of 
the  defendants,  trustees  of  his  estate,  and  guardians  of  Ins 
chSdren,  under  his  will,  made  on  flie  13th  of  Decembery 
1814,  and  that  the  widow  had  since  intennarried  with 
the  defendant,  Dale.  That  the  said  steam  boat  had  never 
been  completed,  and  that  it  w'ould  require  about  15,000 
dollars  for  that  purpose.  That  she  has  been  built  in  an 
unskilful  and  unworkman^like  manner,  and  is,  moreover, 
from  her  great  draught  of  water,  wholly  unfit  for  the  navi- 
gation contemplated  in  the  proposals,  and  would  be,  there- 
fore, if  completed,  of  no  use  to  the  plaintife.  That  in 
consequence  thereof,  and  of  the  lapse  of  a  great  portion  of 
the  exclusive  privilege  of  the  patentees,  by    which  their 
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hope  of  remuneration  is  greatly  diminished,  the  plaintiffs  1817. 
are  unwiBiog  to  make  any  further  advances  under  the 
ag^reement;  and  they  insisted  that  they  ought  not  to  be 
called  on  to  make  further  advances;  but  have  a  right,  in  P^*-* 
consequence  of.  the  drfaxJis  of  Fulton  and  L^  in  their  life- 
time, and  of  the  defendants,  since  their  deaths,  to  apply  for 
a  dissolution  of  the  contract,  and  for  a  repayment  of  their 
money-  That  the  plaintiffs  had,  in  consequence  of  those 
defaults,  made  a  demand  in  writing  of  the  defendants,  of 
the  repayment  ofthe  principal  and  interest  of  the  money 
advanced,  and  waiving  any  claim  to  damages. 

The  bill  charged  that  the  defendants  were  not  only 
jointiy  interested  in  the  patents,  but  in  the  different  shops 
and  buildings  for  constructing  steam-boats,  and  especially 
in  those  at  Pittsbargjk ;  and  to  show  this  joint  interest, 
the  bin  set  forth  articles  of  an  agreement  between  F.  and  £. 
P^  L.  and  R.  L.L,  in  Jci2y,  1814,  expressly  recognising 
thdr  joint  interest  and  concern,  under  the  agreement  of 
the  10th  of  Oiiober,  1802,  between  F.  and  R.  R.  L. 
and  referring  also  to  the  boat  building  by  the  d^nd- 
ants  or  their  agents,  for  the  plaintiffs:  That  Latrobe  wad 
the  agent  of  all  the  patentees,  in  publishing  the  propa- 
solff,  and  acted  wi&  their  knowledge  and  approbation;  and 
the  stipulation  that  the  boat  should  be  built  under  the  di- 
reotion  and  responsibility  of  the  patentees  was  a  material 
inducement  to  the  plaintiffs  to  form  the  company,  and  to 
engage  in  the  boat.  That  before  any  advances  were  made 
by  the  plaintiffs,  the  praposals  by  Latrobe  were  read  by 
JB.  P.  L,  and  jR.  L.  L^  who  knew  that  the  plaintiffii  were 
acting  on  the  faith  of  those  proposals,  but  never  made 
known  their  disapprobation,  or  disavowal  thereof;  and 
that  even  if  Latrobe  3nd.F\dton  acted  without  the  authori* 
ty  oiE^P.  L.  and  R.  L.  L.,  yet  their  silence  and  conceal- 
ment of  the  feet  was,,  under  the  circumstances,  fraudulent, 
and  rendered  them  responsible  to  tbe  full  extent  of  the 
proposals. 

Vol.  III.  5 
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1817.  Tlie  bill  praj^d  fhat  the  defendants  might  be  decreed  titr 
refund  to  the  plaintiffs  all  the  moneys  advanced  by  thero^ 
with  interest  and  damages;  that  the  executors  of  JFVibofi 

Pam.  might  admit  c»9e(«  sufficient,  or  render  a  true  account  of 
the  same;  that  the  plaintifis  might  be  relieved  from  the 
performance  of  the  covenants  contained  in  the  propomikj 
or  in  the  agreement  of  the  7th  of  JFVftniary,  1815,  and 
tliat  those  proposals,  and  that  agreement,  might  be  can- 
celled, and  that  the  partnership  formed  thereby  might  be 
dissolved,  and  for  general  relief. 

The  answer  of  the  executor  and  executrix  bf  Fulton 
admitted^  the  material  facts  stated  in  the  bill. 

E,  P.  L.  and  12.  L.  Lwit^ston  also  put  in  their  an- 
swer,, in  which,  among  other  things,  they  denied  that  the 
work  shops  and  establishments  at  PiUsburghy  as  stated  in 
the  bO),  were  erected  and  owned  by  FuUon  and  R.  R.  L.  but 
they  have  heard,  and  believe,  fhat  they  were  erected  by  the 
JIfiMbnjpi  Campawjiy  or  their  agent,  and  are  now  owned, 
or  have  been  sold,  by  them ;  and  that  the  boats  for  the  pur- 
pose of  na^gating  the  MRsMnppi  and  Ohioy  below  the 
Ms,  were  built,  as  they  believe,  by  the  company  or  their 
agents,  and  not  by  the  agents  and  workmen  of  FvHion  and 
lAmgston.  That  if  ISjiion  took  upon  himself  to*  employ 
agents  or  woricmen-  for  the  purpose,  so  as  to  become  re- 
sponsible for  their  skill  and  fidelity,  they  are  satisfied  that 
he  did  it  without  the  knowledge  or  approbation  of  R.  R. 
Zdmngstonj  in  his  life  time,  so  as  to  create  no  responsi- 
bility therefor  on  his  legal  representatives;  and  they 
denied  that  they  had  incurred  any  such  responsibility  by 
any  act  or  consent  of  theirs,  or  by  any  act  or  omission  of 
JF\i&on,  by  their  approbation  or  authority.  They  admitted 
that  part  of  the  funds  for  the  construction  of  the  said  boat 
or  boats  was  fiimished  by  the  companies,  but  they  stated 
that  there  was  a  deficiency  which  was  supplied  by,  or  on 
the  credit  ofFkdkmy  in  the  first  instance,  but  in  which  they, 
by  a  subsequent  arrangement,  became  interested  with  JFW- 
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tofijtknd  the  amount  of  which  advances  was  still  due  to  1817. 
them  and  to  his  estate.  That  the  defendants  were,  in  a 
geat  measure,  ignorant  ot  the  acts  and  transactioas  of 
JF\ittofi,  in  relation  to  steam  boats  in  other  places,  and  they  ^^^ 
insisted  that  if  he  had  entered  into,  such  engagements  and 
responabilities  as  are  stated  in  the  bill,  thq^  are,  in  no 
respect,  personally  liable  therefor,  except  so  fiur  as  they 
may  be  so^  as  a  necessary  consequence  of  their  interest 
in  the  patents  and  exclusive  grants  relative  to  steam  boats 
and  the  construction  and  employment  thereof;  and  they 
positively  denied  that  they,  or  Mary  lAmngsttm^  to  their 
knowledge,  ever  did,  directly  or  indirectly,  authorize  Fid" 
ion  so  to  act,  or  to  enter  into  any  such  negotiations  or  con- 
tracts as  are  stated  in  the  bill ;  and  th^  denied  that  Lor 
trcbe  ever  was  employed  by  them,  or  by  Fulton^  with  their 
consent  or  knowledge,  as  agent  for  the  purposes,  and  with 
the  powers  mentioned  in  the  bill,  or  in  any  way  to  make  them 
answerable  to  the  pkdntifis  for  his  acts.  They  admitted, 
however,  that  they  had  heard  that  JP.  or  some  person  for 
him,  but  who,  they  did  not  know,  had  issued  proposals  to 
establish,  by  means  of  a  company,  a  steam  boat  on  the 
OkiOj  abaoe  the  falls  ;  but  never  having  seen  them  before 
they  were  issued,  nor  since,  unless  transiently  and  without 
examination,  in  print,  and  having  no  copy  of  them,  they 
could  not  speak  with  certainty  as  to  them.  That  ihey  did 
not  know  when  they  were  issued  and  circulated,  but  if  at 
the  time  stated  in  the  bill,  it  was  before  they  were  interest* 
ed  in  steam  boat  rights  and  property,  and  so  they  could 
not  be  bound  by  such  proposals.  They  denied  that  they 
were  ever  consulted  at  all  in  relation  to  such  proposals,  or 
that  the  said  Mary  lAtingstany  to  their  knowledge  or  be- 
lief was  consulted,  or  had  any  personal  knowedge  of,  or 
evesTj  in  any  way,  assented  to  thenr.  They  denied  all  per- 
sonal knowledge  of  the  formation  of  the  company,  by  the 
plaimiflfa,  under  the  said  proposals,  though  th^  had  heard    . 
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1817.  of,  and  believed  tbe  fact ;"  and  they  denied  aD  agreement 
V^v^^^  with  the  plaintiffs,  or  either  of  them,  or  by  F.,  never  hav- 
LAWBBifcB  ing  ^yQn  him  any  authority,  expressly  or  tacitly,  to  bind 
Dalp«  them,  in  any  manner,  to  the  terms  of  the  said  proposals  of 
agreement,  or  for  the  appointment  of  an  agent  at  PUts- 
burgh,  or  elsewhere ;  and  they  denied  having  known  or 
adopted  the  said  proposals  before  the  formation  of  the  said 
company;  and  they  admitted  that  they  had  never  expressed 
any  disapprobation  of  the  proposals,  or  taken  any  measure 
to  caution  the  plaintiffe,  or  others,  that  they  did  not  intend 
to  be  bound  thereby,  &c.  That  they  were  ignorant  of  the 
inducement  which  led  to  the  agreement  of  the  Tth  of  Ja- 
nuary^ 1815,  stated  in  the  bill;  that  they  were  never,  at 
any  time,  consulted  on  the  subject,  nor  did  they  or  any 
person,  by  their  authority,  ever  consent  to  execute  that 
agreement,  nor  were  they  ever  requested  so^  to  do ;  and 
that  they  were  not,  therefore,  bound  to  fulfil  the  same,  as 
parties  thereto.  They  admitted  their  joint  interest  with 
F.  or  his  representatives,  to  the  amount  of  t^vo  thirds  of 
the  interest  ofR.  R.  L.,  in  the  rights,  privileges,  and  pro- 
perty of  steam  boats,  in  the  life  time  of  Jilary  Idmngston, 
and  in  the  whole  of  that  interest  since  her  decease.  Tliat 
the  machinery  for  the  boats,  as  they  are  informed  and  be- 
lieve, was  made  in  new  workshops,  ei'ected  at  or  near 
Pittsburgh,  by  the  Ohio  Company  or  their  agent,  Latrobe, 
in  which  workshops,  the  said  defendants  never,  to  their 
knowledge  or  belief^  had  any  interest.  That  Latrobe  ne- 
ver was  the  agent  of  the  said  defendants,  unless  he  could 
be  made  their  agent  without  their  knowledge  or  consent, 
except  so  far  as  they  may  have  been  interested  in  the  said 
steam  and  tow  boats  of  the  plaintiffs,  in  consequence  of 
their  being  part  owners  of  the  patent  rights  and  privi- 
leges. 

The  material  parts  of  the  evidence  are  sufficiently  sta-» 
ted  in  the  opinion  delivered  by  the  court. 
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The  cause  was  argued  in  My  last,  by  T.  ^.  Emmet  and      1817. 
J.  L.  Riker^  for  the  plaintiffs,  and,  by  RifXh  S.  Jonesj  /tin., 
and  Baldmn,  for  the  defendants. 

TTie  cause  stood  over  for  consideration,  and  the  follow-      ^^*' 
ing  opinion,  was,  this  day,  delivered  by  the  court. 

The  Changglloiu    The  representatives  of  Fukouj  ejiAOtMerh 
the  two  LwingsUms^  plaoe  their  defence  on  veiy  different 
grounds.    The  latter  deny  that  FtdUm  had,  any  authority 
to  bind  them,  in  whatever  responsibility  he  may  .have  in* 
curred  in  his  negotiations  with  the  complainants. 

I  shall  first  consider  the  demand  as  it  respects  the  de» 
fendants,  Edward  and  Robert  lAvmgsUm. 

1.  The  only  part  of  the  printed  proposals  issued  by  Lth 
trcbej  in  the  s]Mring  of  1813,  which  contains  any  tiling  like 
A  special  covenant,  is  in  the  3d  and  4tfa  articles,  in  which 
it  is  declared,  that  the  boat  shall  be  calculated  to  cany 
fireight,  and  shall  be  built  under  the  immediate  direction 
of  the  patentees,  who  shall  appoint  an  agent  at  Ptttsdirgft 
for  the  purpose,  and  that  the  patentees  were  to  be  ^^re- 
sponsible for  the  perfect  construction  and  performance  of 
the  boat'^  In  the  agreement  which  was  afterwards  made 
and  executed  between  FuUon  and  a  majority  of  the  com- 
pany, in  respect  to  their  shares,  the  same  engagement,  with 
some  additions,  was  entered  into,  so  far  as  FidUm  was  con- 
cerned. He  was  to  be  responsible  for  the  perfect  con- 
struction and  performance  of  the  boats,  so  as  to  cany  at 
least  100  tofis  burden,  and  to  run  at  least  four  miles  an  hour 
in  still  water.  The  whole  grammen  (if  any)  to  be  dedu- 
ced firom  the  pleadings  and  proofs,  appears  to  me  to  con* 
sist  in  the  failure  of  the  engagement  as  to  the  construction 
and  performance  of  the  boat. 

The  LimngsUms  deny  that  Lahvbe  was  their  agent,  or 
that  he  made  these  proposals,  by  their  authority,  assent, 
or  knowledge.  They  equally  deny  any  authority  in  Fut* 
ton  to  bind  them  by  such  a  contract. 
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1817.         The  great  point  in  the  case  is,  whether  there  is  evi- 
v^»^^/  dence  of  any  such  authority  existing  at  the  time,  or  of  any 
Lawuhcb    subsequent  recognition  of  it 
^^^'  The  contract  of  partnership  entered  into  between  the 

late  Robert  R.  lAringsUm  and  FuUonj  on  the  10th  of  Oo 
tobefj  1802,  does  not  appear  io  contain  .any  power  that 
touches  the  case.  That  contract  provides  for  the  con- 
struction of  a  passage  boat,  moved  by  the  power  of  the 
steam  engine,  to  be  used  on  the  Hudson,  and  that  the  pa- 
tent  for  such  a  boat  should  be  taken  in  the  name  of  Fd- 
ton,  and  the  property  thereof  equally  divided,  and  also  the 
emoluments  of  it;  and  that  the  number  of  boats,  offices 
and  agents,  should  be  augmented  or  diminished,  as  the  par- 
ties should  think  prefer,  and  that  if  either  party  should 
die  within  the  14  years,  or  before  the  termination  of  the 
patent,  his  heirs  or  assignee  should  be  considered  an  active 
partner. 

Tliis  was  a  very  special  partnership,  and  certainly  con- 
tained no  power  in  one  party  tolind  the  other,  by  a  cove- 
nant  as  to  the  construction  of  boats  to  be  built  by  third 
persons  for  their  own  use,  under  a  patent  license. 

This  waslthe  only  instrument  declaring  the  association 
between  IMAngston  and  JFVibon,  during  the  life  time  of 
the  former.  But,  afterwards,  on  the  25th  of  JUy,  1814, 
there  was  a  new  agreement  between  Fukon  and  the  two 
T^Hresentatives  of  Robert  R.  lixingaony  deceased.  That 
agreement  recited  that  they  were  sole  proprietors  and 
acting  partners  in  the  rights  and  privileges  of  steam  navi- 
gation, for  which  patents  had  been  issued,  and  divers  sta- 
tutes passed  in  favour  c^  the  parties,  in  pursuance  of  the 
agreement  of  October,  1803,  and  that  they  were  desirous  to 
modify  the  articles,  as  to  the  Hudson  river,  and  to  explain 
their  rights  in  certain  particulars^  leaving  the  articles  in 
force,  in  other  respects.  The  parties  to  that  t^^reement, 
in  the  7th  and  8th  articles  of  it,  entered  into  certain  sti- 
pulations, which  referred  to  the  personal  services  rendered 
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by  fkdiony  in  the  concerns  of  the  general  establishment,  1817. 
and  in  superintending  the  making  and  completing  the 
steam  boats  then  building,  viz.  one  for  the  Mississippiy  one 
for  the  OHmj  ^nd  two  for  the  Hftdsm ;  and  the  7th  article  ^^^ 
evidently  contemplated,  that  the  profits  of  those  personal 
services  would  have  been  a  joint  concern  without  the  mo- 
dification there  agreed  to. 

The  plaintiflb  aver,  that  the  boat  a&uded  to  in  those  ar- 
ticles, 08  buUding  an  tiie  OhiOj  was  the  one  in  question  in 
this  case,  and  the  answer  of  the  representatives  of  FidUm 
admits  the  feet,  and  the  answer  of  the  others  does  not  deny 
it.  They  admit  that  the  article  may  allude  to  their  interest 
in  those  boats,  as  part  owners  of  the  patent  rights  and  privi- 
leges. But  if  it  does,  what  then !  The  LivingtUms  had 
an  interest,  no  doubt,  under  their  articles  of  1802,  in  alt 
emoluments  resulting  from  the  patents  for  steam  navi- 
gation, and  the  sales  and  licenses  under  them ;  and  the  Per- 
Bonal  services  alluded  to  in  those  articles,  were,  no  doubt, 
those  bestowed  on  subjects  and  property,  in  which  the  par- 
ties had  a  common  interest  But  did  that  interest  bind 
them  to  FuUonU  contracts  for  building  boats?  I  think  it 
would  be  dangerous  to  push  to  this  extent,  the  authority  of 
each  partner  under  the  articles  of  1803,  or  the  modifica- 
tion made,  or  construction  given  to  them,  by  the  agreement 
of  181 4.  A  joint  interest  in  a  patent  may  exist  in  full  force, 
and  yet  have  no  connection  with  a  special  covenant  to 
construct  a  boat  for  the  benefit  of  an  assignee.  Such  a 
power  is  no  necessary  part  of  the  joint  concern.  The 
Lmngiions  may  have  an  interest  in  all  the  branches  of 
steam  navigation  arising  under  the  patents,  and  even  in 
the  personal  services  oi  FuUan  bestotved  on  their  common 
concern,  without  being  bound  by  his  special  undertakings. 
There  must  be  some  other  authority  to  bind  them  than 
what  is  to  be  deduced  from  the  articles  of  1802.  The 
modification  in  1814^  gave  no  new  power  to  each  partner. 
This  was  clearly  not  within  its  intention.    It  only  reguh- 
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ted  tfacar  then  existing  interests.  A  covenant  to  supenn^ 
1817.  tend  the  building  of  a  boat  for  the  benefit  of  a  company, 
Ki^v'^^  vfas  quite  a  separate  transaction.  It  had  no  more  connec- 
4WBBaoa  ^^^  ^^  ^^  enjoyment  and  exercise  of  their  communiQr 
'^"'  of  privileges  under  the  patent,  than  if  there  had  been  a 
covenant  to  procure  the  wood  and  iron  for  the  boat,  or  to 
superintend  Uie  navigation,  and  fi^ight,  or  cargo  of  her, 
when  in  service.  The  price  of  a  license  to  build  and  use 
a  steamboat,  may  enure  to  the  defendants  jointly;  so  if 
all  interest  be  reserved  in  the  boat  in  connection  with  the 
purchasers,  that  interest  might  be  joint.  These  are  plain 
partnership  rights  which  are  intelligible  to  aH  But  if  upon 
the  sale,  the  purchaser  should  have  contracted  with  JPVffion, 
as  he  would  with  a  shipwright,  to  build  the  boat,  or  as  a 
captain  to  navigate  her  afterwards,  would  any  person  have 
naturally  conceived  that  such  a  contract  was  also  a  part- 
nership business,  and  bound  equally  all  persons  interested 
in  the  patent)  These  are,  in  their  nature,  personal,  not 
partnership  concerns,  and  to  make  the  partnership  liable, 
a  special  agreement  firom  the  partners  must  appear.  There 
must  be  some  authority  beyond  the  m^e  chreuinstance  of 
partnership,  to  bind  the  lAoingHons  to  this  covenant. 

Though  iMrobe  subsoibed  his  printed  proposals  as 
agent  for  the  Ohio  steam  boat,  and  for  the  patentees,  there 
is  no  evidence  that  the  lAvb^iUms  ever  authorized  or  ae- 
knowledged  his  agency.  He  was  the  agent  of  FuUon^  and 
of  him  only.  Not  a  witness  traces  any  act  or  confession 
to  the  IMngsUmsj  that  contains  the  least  recognition  or 
acknowledgment  of  any  andiority  firom  them,  either  in 
Latrobe  or  JFVi&cm,  to  issue  those  proposals,  or  to  carry 
Aem  intoeflkct  Those  witnesses  who  understood  or  be- 
Heved  that  the  LioingsUms  were  jointly  concerned  in  cir- 
culating; or  in  avowing,  or  in  acting  under  those  proposals 
of  Lairobej  do  not  give  us  a  ^ngle  act  or  confession  of 
theirs,  to  warrant  the  conclusion  or  beliet.  The  expenses 
were  defi^yed  by  Pulton^  and   the  drafts  were  all  upon 
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biifi.    He  declared  to  H(ffinanj  aderk  of  the  defetxdants,      isn.* 
that  the  Lmt^sUms  were  not  interested  in  the  expenses  v«^v^^ 
of  that  boat,  and  they  told  that  witness  the  same  thing.   l*w^»cb 
The  only  circttinstance  from  which  they  could  possibfy  be      T>^^*'  > 
charged  is^  that  knowing  of  those  proposals,  they  preserv- 
ed silence,  without  giving  notice  to  the  plaintife,   or  to 
the  public,  that  they  were  not  bound  by  Fulian^s  engage- 
ment. 

But  what  reason  had^they  to  presume  that  any  person 
was  in  lin  error  on  that  point  ?  We  have  no  evidence  that 
the  plaintiffs  were  imposed  upon  by  that  silence.  The 
knowledge  of  the  contract  is  not  traced  up  to  the  lAving'- 
sUmSj  at  any  very  early  period  of  it  Tliey  had  no  inte- 
rest whatever  in  the  patents,  when  the  proposals  issued^ 
and  were  made  known  in  March^  1813.  The  interest  of 
the  late  Robtrt  A.  IdtningsUm  was  then  vested,  by  will,  in 
his  widow.  This  will  and  its  contents  the  defendants 
were  called  upon  by  &e  bill  to  disclose,  and  it  is  decisive 
that  the  proposals  of  Lairobe  could  not  have  been  their 
proposal.  Their  existing  rights  did  not  accrue  until  Oo- 
(o6er,  1813,  and  by  that  time  Ae  company  was  formed, 
smd  Latrobe  as  FuUonfs  agent,  had  commenced  the  build- 
ing of  the  boat.  The  case  has  no  analogy  to  those  in  which 
silence  is  construed  into  tacit  assent,  and  as  evidence  of 
imposition.  These  defendants  never  came  in  contact  with 
the  operation.  They  were  never  consulted  or  applied  to 
OB  the  subject  These  two  defendants  were  well  known 
to  most  of  the  plaintiffs,  and  accessible  to  them  almost 
daily ;  and  yet,  while  this  contract  between  the  plaintiffs 
and  FSdUm  was  made,  and  was  carrying  into  operation  with 
great  expense,  and  much  correspondence  and  negotiation^ 
for  the  space  ol  two  years,  not  one  solitary  communi- 
cation was  made  from  either  of  the  plaintiffs  to  them.  The 
plaintiffs  dealt  with  FuUan  exclusively,  and  took  no  notice  of 
these  defendants ;  yet  they  now  contend  that  those  defendr 
ants  were  parties  to  their  contract,  and  equally  responsible 
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1S17.      with  IMUm.    I  do  not  think  that  theplaintifis  are  entitletf 
to  complain  of  silence. 

2.  But  admitting  that  the  Lwingskms  were  bound  eqaat 

ly  with  JFUtoti,  the  next  point  to  be  considered  is^  were 

the  plaintiffs  entitled,  under  the  circumstances  of  the  case* 
on  the  25th  ot^SprU^  1815,  to  abandon  the  boats,  and  Ut 
can  upon  the  representatives  of  FuUm  to  refund-  the  mo< 
neys  they  had  expended,  with  interest  ? 

The  plaintiff)  cannot  justify  their  attempt  to  rescind  the 
cont^'^et  from  any  delay  in  the  progress  of  the  work ;  for 
after  the  death  of  FtdUn^  they  assumed  the  business  them- 
selves,  and  directed  Gmfce,  their  agent,  to  press  on  the  work 
with  alldiligence,  and  to  start  the  boats  as  soon  as  possible. 
This  is  what  one  of  the  plaintifis  writes,  on  the  29th  of 
Marehy  1815,  as  secretary  to  the  company,  after  stating 
that  the  company  had  met  and  taken  a  view  rf  the  whde 
ease.  It  is  also  to  be  observed,  that  there  was  no  time  li- 
mited,  in  any  contract  on  the  subject,  for  the  ccMnpletion  of 
&e  boats. 

Nor  does  it  appear  to  me  that  the  plaintiffs- can  be  per- 
mitted to  set  up  the  extraordinary  expenses  incurred  un** 
der  the  agency  of  Lairuhe^  as  a  justifiable  cause  for  re* 
scinding  the  contract  There  is  some  explanation  given 
of  the  cause  of  an  excess^  far  exceeding  the  original  calcu- 
lations of  the  plaintiffs  ^nd  of  Latrobej  in  the  £ict,  that  Ihe 
then  existing  war  had  rendered  labour  and  materials, 
espedally  iron,^xtremeIy  dear.  This  is  so  stated  by  one 
of  the  witnesses.  But  though  I  can  readily  suppose  the 
plaintiffs  were  afflicted  by  their  mistaken  calctdations  of 
the  expense,  and  that  there  was  very  justifiable  cause  for 
removing  LtUrobt,  yet  I  do  not  perceive  any  specific  m- 
gagement  of  PuUon  on  this  point.  He  was  to  be  responsi- 
ble for  the  construction,  but  not  for  the  expense  of  the 
boat.  And  when  the  plaintiffs,  by  their  resolution  of  thB 
9th  of  Septeniber^  1814,  requested  the  discharge  of  Latrobcy 
-^^  he  was  accordingly  discharged,  aad  another  agent 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY.  i1 

«greeaMe  to  them  appointed,  the  plaintiffis  may  be  cod-      IB17. 
sidered  as  renouncing  their  right  to  rescind  the  contract,  v^^g^^^ 
iXk  the  ground  of  bis  extravagant  expenditures.     Above  <^^^<» 
ally  are  they  precluded  from  this  objection,  by  their  new     '  ^^^- 
agreement  with  Aibon,  on  the  7th  of  Jtmrntyj  1815,  and 
which  was  signed  by  a  majority  of  the  plaintiflb  in  interest. 
Th^  therein  acknowledge  that  the  expenses  had  then  ex- 
ceeded, by  1£,000  dollars,  the  original  capital  stock,  and  yet 
th^  determine  to  persevere  on  a  new  plan,  and  with  stifl 
increasing  expenses. 

I  see  no  ground  on  which  they  could  justifiably  abandoa 
the  contract^  unless  it  should  be  for  a  breach  of  it,  as  to  the 
construction  of  the  boat.  There  is  no  other  specific  en* 
gagement  by  FuUcn,  either  in  the  printed  proposals  of  Lor 
irobBj  or  in  the  articles  of  agreement  of  Jbrniary,  1815* 
which  they  can  allege  to  have  been  broken. 

The  boat,  according  to  Latrob^s  proposals,  was  to  be 
biult  under  the  direction  of  the  patentees,  who  were  to 
appoint  an  agent  for  that  purpose,  and  who  were  to  be  re- 
sponsible for  the  perfect  construction  aud  performance  of 
the  boat  FSdUm  assumed  these  proposals  as  his  own,  and 
recognised  Latrobe  as  his  agent  in  making  them.  He  was, 
consequently,  responsible  to  the  company  for  the  fiilfil- 
ment  of  this  contract,  and  how  was  it  performed  ? 

An  agent  was  appointed  for  the  purpose,  and  the  build- 
ing of  the  boat  commenced  at  Pituburghj  under  his  agen- 
cy, in  October,  1813.  We  hear  no  more  of  the  business, 
until  My  10th,  1814,  when  FuUon  wrote  a  letter  to  La- 
trobej  (for  I  have  looked  at  every  paper  vrithout  nicely 
waghing  its  competence,  in  order  to  infonki  mysdf  of 
every  &ct,)  and  in  that  letter  he  acknowledged  that  a  boat 
was  to  be  built,  in  the  best  possible  manner,  to  suit  the 
waters  of  the  Ohioj  and  that  Latrobe  had  misapplied  fiindsi 
by  building  shops,  when  Fidtm  had  them  d  his  own.  In 
September  following,  the  company  met  and  insisted  that 
latrdbt  should  be  discharged,  and  say  that  ibey  would  not 
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1817.  advance  any  more  funds  until  he  was  discharged.  It  was, 
\^»v<^/  accordingly,  done ;  and  the  great  head  of  complaint  was 
LiwMHoc  jjjg  expenditures,  and*  not  the  construction  of  the  boat. 
P^***-  Daoid  Cooke  was  appointed  his  successor,  a^d  the  steam 
boat  was  launched  at  the  time  Zotrofce  was  dismissed.  The 
work  then  goes  forward,  and,  for  any  thing  that  appears  in 
the  case  to  the  satisfaction  of  both  parties,  until  the  7th  of 
January^  IS  16,  which  forms  a  new  and  important  epoch  in 
the  history  of  the  business.  A  majority  in  interest  of  the 
company  and  Fullon,  enter  into  a  new  agreement,  in 
ivhich,  for  the  first  time,  the  company  appear  to  assume 
form  and  substance  as  a  regular  co-partnership.  We  can- 
not doubt  but  that  they  possessed,  at  the  time,  all  the 
knowledge  that  belonged  to  the  subject.  They  knew  what 
bad  been  previously  expended,  and  how  extravagantly  it 
had  been  expended,  (if  extravagant  at  all,)  by  Latrobcj 
A^d  they  knew  the  apparent  size  and  construction  of  the 
boat,  and  that  she  was  already  ^oat.  It  cannot  be  suppor 
sed  that  they  were  ignorant  of  all  this,  and  they  must  have 
known  as  well  as  Fulton^  the  depth  of  the  waters  of  the 
Ohio^  for  this  was  a  matter  of  public  notoriety,  and  was  a 
knowledge  essential  to  the  business  they  had  assumed. 
They,  then,  armed  with  this  information,  enter  into  a  new 
and  very  special  agreement  with  FulUmy  in  which  it  was 
contemplated,  no  doubt,  that  the  other  defendants  would 
become  parties.  This  agreement  recites  the  substance  of 
the  former  proposals  of  Latrobe^  under  which  the  company 
had  formed  themselves  and  hitherto  acted,  and  it  declares 
that  the  tuiMing  of  the  boat  had  been  changed  in  plany  so  as 
to  add  thereto  a  freight  boat,  to  be  towed ;  and,  notwith- 
standing the  expenditure  then  made  of  37,000  dollars, 
they  agree  to  advance  the  further  moneys  requisite  to  finish 
the  boats,  and  they  preserve  the  responsibility  of  JFVi&or, 
^r  thcjperfed  construction  and  performance  of  the  boats, 

}  cannot  but  be  of  opinion,  that  this  new  agreement  su- 
perseded, altogether,  the  claims  of  the  parties  under  the 
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vague  and  undefined  terms  of  the  printed  proposals.    It      1817. 
was  the  substitution  of  a  new  and  formal  contract  to  that  <^x^i^^ 
preliminaiy  arrangement)  in  which  the  plaintiffs,  for  the   i^wm»cs 
first  time,  appear  distinctly  as  a  regular  associate  body.      i>^^9. 
They  adopted  the  boat  as  she  then  was,  and  the  question 
is,  whether  there  was  aiailure  in  the  construction  of  the 
boat,  in  the  ^prU  following,  so  as  to  warrant  the  plaintifib 
to  rescind  or  abandon  the  contract,  and  call  for  the  return 
of  their  money? 

The  articles  in  January^  seem  to  have  defined  the  mean- 
ing of  the  engagement  to  be  responsible  for  the  perfect 
construction  and  performance  of  the  boats,  by  adding 
thereto  these  words,  io  as  to  carry^  at  least,  one  hundred 
ions  burden,  and  rtm,  at  least^four  mUes  an  hour  in  sHU  wa- 
ter. Nothing  is  here  said  as  to  her  draft  of  water.  Cooke 
says  she  drew  three  feet  of  water  when  empty.  This  fiaict 
must  have  been  known  when  the  agreement  ih  January 
was  made.  There  is  no  doubt  that  the  parties  adopted  the 
plan  of  the  tow  boat,  to  meet  and  avoid  the  inconvenience 
of  the  weight  and  draft  of  water  of  the  steaip  boat;  for 
BuOer  testifies^  that  in  1814,  or  1815,  Fulton  suggested  the 
plan  of  the  tow  boat,  because  it  was  ascertained  that  the 
steam  boat,  with  her  cargo,  would  draw  too  much  water  for 
the  Okio. 

But,  considering  the  covenant  without  any  such  accom- 
panying explanation,  and  as  meaning,  by  a  perfect  con- 
struction and  performance,  a  boat  suitable  to  the  waters 
of  the  Ohio  between  Pittsburgh  and  LmisvUh,  the  ques- 
tion occurs,  have  not  the  plaintiffs  adopted  the  boat  as  it 
was?  and  are  they  not  precluded  fix)m  saying  she  was  too 
laige? 

The  difficulty  and  uncertainty  of  navigating  on  the  O&io^ 
seems  to  have  occurred  firom  the  beginning.  The  original 
proposals  ofLatrobe,  contemplated  that  the  boat  would 
^lie  by''  in  July  and  •Sugust,  on  account  of  the  lowness  of 
the  water;  and  that  she  would  not  mal^e  more  (hap  five  or 


Digitized  by  VjOOQiC 


40  CASES  IN  CHANCERY. 

1817.  six  trips,  each  way,  during  the  year.  The  parties  were  ac- 
wjrv^^^  cordingly,  when  they  subscribed  these  proposals,  duly  ap- 
Lawuncx    prised  of  this  difficulty,  and  of  the  inevitable  interruption 

Dauc.  of  the  navigation,  iand  all  their  contracts  must  be  con- 
strued in  reference  to  that  navigation  as  it  was  then  known 
and  declared. 

The  lamented  death  of  JWton  occurred  soon  after  the  ex- 
ecution  of  the  agreement  in  Jatwary^  and  the  plainti& 
then  took  into  their  own  hands  tlie  care  of  finishing  the 
boat,  and  pressed  on  the  work,  with  zeal,  until  the  26th 
dlAprU^  1815,  when,  in  consequence  of  information  re- 
ceived from  Staudenger^  they  came,  suddenly,  to  the  reso- 
lution, that  the  steam  boat  windd  not  answer^  and  that  the 
contract  was,  consequently,  vcidj  and  demanded  repay- 
ment of  their  money.  What  information  they  had  re- 
cmed,  which  satisfied  them  the  boat  would  not  answer,  is 
not  stated.  Nothing  is  shown  to  have  existed  then,  which 
was  not  known  to  them  sixmondis  before;  and  the  only 
complaint  in  the  letter  announcing  the  resolution  to  aban- 
don, relates  to  the  expense. 

All  the  informatioii  we  have,  on  the  head  o[  the  failure 
of  the  contract  in  respect  to  the  construction  of  the  steam 
boat,  (for  there  is  no  complaint  6t  the  tow  boat,)  is  de- 
rived 6rom  the  three  witnesses  at  Pittsburgh.  Frisbiey 
who  undertook  to  finish  the  carpenter's  work  of  the  boat, 
thinks  the  former  work  not  quite  so  good  as  his  own, 
though  it  would  have  borne  inspection,  and  the  boat  was  a 
littied  hogged  in  launching.  Cooke  says  the  boat  was,  upon 
the  whole,  pretty  well  built,  and  bettef  than  the  well- 
known  Hudson  river  boats,  Car  of  Neptune  and  Paragon  ; 
and  that  the  machinery  wa^  good.  There  is,  then,  no  real 
objection  to  the  workmanship  of  the  boat,  to  justify  the  re- 
linquishment of  the  contract;  ^d  when  the  plaintiffs  said 
she  wouUnot  answer^  they  moat  certainly  had  no  such  im- 
perfection in  their  view.  It  was  the  dq)tb  of  water  she 
drew  to  which  they  alluded. 
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PriMe  mjBj  that  the  boat,  according  to  her  original  1817. 
plan  or  contriyance)  would  have  drawn  too  much  water, 
to  have  rendered  her  fit  or  convenient  for  the  navigation 
intended  for  her;  that  she  might  have  made  one  trip  ^^**'' 
in  the  spring,  and  one  in  the  M;  and,  if  ready  when  the 
waters  were  high,  have  made  several  trips  in  the  year: 
Rawe  speaks  to  the  same  effect  Cooke  says,  that  the  boat 
drew  three  feet  when  empty,  and  when  loaded  would 
have  drawn  four  feet;  and  that  she  could  have  navigated 
the  Ohio^  except  in  very  dry  seasons,  or  in  winter,  and  could 
have  run,  on  an  average,  six  months;  but  he  admits  that 
a  boat,  to  navigate  to  the  best  advantage  on  the  OMOy 
ought  not  to  exceed  three  feet  draft. 

The  answer  to  this  testimony  is,  that  the  parties  knew, 
when  the  boat  was  launched,  in  September^  1814,  what  wa- 
'  ter  she  would  draw  when  empty.  They  modified  the  con* 
tract,  and  altered  their  plan  in  January  following,  to  suit 
that  draft  of  water,  by  adding  the  tow  boat,  and  I  cannot 
see  what  right  or  equity  they  have  to  complain  now  of  the 
original  construction  of  the  boat  If  they  intended  to 
have  abandoned  the  boat  for  that  cause,  they  should  have 
.  done  it  when  she  was  launched,  and  when  an  accurate 
judgment  could  have  been  formed^  and  probably  was  form- 
ed, as  to  the  water  she  was  to  draw.  Instead  of  that, 
tb^  go  on  and  adopt  her  as  she  was,  and  continue  their 
work  upon  her,  and,  afterwards,  vary  their  original  plan  to 
meet  the  size  and  weight  of  the  vessel.  The  construction* 
of  the  boat  was  the  same  then,  as  when  they  gave  up  the- 
contract. 

But  there  is  a  material  defect  of  testimony  on  the  point 
of  the  navigation  of  the  Ohio.  tHsbie  says  he  is  not  well 
acquainted  with  that  part  of  the  Ohio  between  Pittdntrgh 
and  LomsoUU,  and  he  speaks  from  the  information  of 
others.  Rowe  says,  also,  that  he  is  not  well  acquainted  with 
the  waters  of  the  river;  and  all  that  Cooke  knows  seems  to 
be  from  inquiries  of  others.    There  is  the  same  want  of 
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16i7.  precise  and  certsdn  knowledge  on  this  subject  in  the  <^8e 
before  us,  as  there  was  when  Lalrobe  issued  his  proposals, 
and  gave  his  opinion  as  to  the  facility  of  the  navigation  of 

DAMf.  flie  Ofii0^  We  have  no  chart,  or  soundings  of  the  river, 
or  testimony  6f  men  accustomed  to  navigate  it.  We  have 
no  actual  experiment  to  inform  us  how  far  the  boat  was 
adapted  to  the  river. 

.There  is  no  firaud  set  up  in  this  case,  as  a  reason  for  re^^ 
scinding  the  contract.  There  were  no  representations  as 
to  expense,  however  innocent,  and  however  mistaken  the 
calculations,  but  what  the  plaintiffs,  with  fyi\  knowledge  of 
the  &ct,  and  of  all  the  circumstances,  have,  again  and 
again,  waived;  and  if  the  boat  was  of  so  lai|;e  a  construc- 
tion as  to  render  her,  in  a  great  degree,  unfit  for  the  use 
intended,  they  should  have  taken  their  stand  on  the  dis- 
covery of  that  construction,  which  discovery  was  made 
known  to  them,  (as  far,  at  least,  as  H  is  now  made  known,) 
when  the  vessel  was  launched.  If  die  law  allows  a  party 
to  abandon  a  contract  while  infieriy  he  ought,  at  least,  to 
act  promptly  and  decidedly,  on  the  very  first  discovery  of 
the  breach.  If  he  negotiates  with  the  party  afterwards, 
and  permits  the  work  to  go  on,  he  certainly  waives  all 
right  to  abandon.  There  is  not  a  cause  to  contradict  this 
doctrine,  which  is  founded  on  the  plainest  principles  of  jus- 
tice:  and  if  there  had  been  no  waiver,  nor  adoption  of 
the  boat,  I  should  still  think  the  testimony  of  the  boat's  un« 
fitness  for  the  OAto,  too  imperfect  to  justify  so  extraordi* 
nary  a  measure,  as  the  absolute  renunciadoi^  of  the  entire 
contract.  Having  carried  the  work  so  far,  I  think  they 
ought  to  have  brought  the  question  of  the  fitness  of  the 
boat  to  the  waters,  to  the  testcf  txperiment.  It  does  not 
appear,  to  this  moment,  but  that  the  steam  boat,  with  the 
aid  of  the  tow  boat,  might  have  performed  as  many  trips 
in  a  year  as  was  in  contemplation  of  the  original  pro- 
posals. Instead  of  waiting  for  a  trial,  the  plaintiffs,  in  a 
moment  of  despair,  and  duly  admonished  of  the  fidlacy  and 
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danger  of  such  spebulations^  give  up  the  contract,  and      1817. 
leave  the  boats  to  be  dacrificed  on  execution,  and  now  call  v^v^tik/' 
tipoB  this  court  to  decree  the  repayment  of  their  money  *»gj^J^J^^ 
from  the  representatives  of  FuUon.    I  feel  and  regret  their——-*: — 
misfortune,  but  I  cannot  transfer  that^misfortune  to  others, 
without  better  evidence  than  this  case  affords. 

The  bill,  as.  to  all  the  defendants,  must,  consequently, 
be  dismissed ;  and  as  to  the  two  lAtmgstons^  it  must  be 
dismissed  with  costs. 

Decree  accordingly. 


In  the  matter  of  Roberts,  a  Lunatic. 

A  committee  of  a  lunttie  is  entitled  to  an  aUowance,  bj  way  of  eompensation     Otiober  % 
tat  Ue  atfviees,  ia  neeiving  and  paying  out  moneys,  within  the  equity  of  the 
•tatate,  (eetf.  40.  eb.  261.)  anthorizbg  thii  conrt  to  make  a  reaeonid>le  al- 
lowanee  to  guardians,  ezecnton,  and  administrators,  for  their  services. 

Rnle  as  to  the  rate  of  aUowaace  to  gnatdians,  oxecntors)  and  administrators. 

PETITION  of  Jfehmiah  Men^  the  committee  of  the 
lunatic,  praying  for  an  allowance  for  compensation,  and 
accompanied  vrith  a  master's  report,  stating  the  account  of 
the  committee,  and  that  he  had  received  1,906  dollars,  and 
paid  out  1,158  dollars,  in  small  sums,  and  that  five  per 
cent,  on  the  whole  sum  paid  out  and  received,  would  be  a 
reasonable  allowance. 

£.  W.  King^  for  the  petitioner,  contended,  that  the  case 
was  within  the  equity  of  the  act  of  the  15th  of  .i^pnl,  1817, 
(sees.  40.  ch.  251.)  which  declares,  ^that  it  shall  be  law- 
ful for  the  court  of  chanceiy,  in  the  setdement  of  the  ac- 
counts of  guardians,  executors,  and  administrators,  on  pe- 
tition or  otherwise,  to  make  a  reasonable  allowance  to 
them  for  their  services,  as  such  guardians,  executors,   or 
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ISIT.      administrators  over  and  above  dieir  expenses,  and  6al 
^>ii>>x'^^  when  the  rate  of  siich  allowance  shall  have  been  settled 
'*  JjJJJJ^^by  the  chancellor,  it  shall  be  conformed  to  in  aB  cases  of 
the  setdement  of  such  acconnts.^' 

The  Chancellor  thought  the  case*  within  the  equitf  of 
Aat  statute,  and  adopted  the  IbUowingrate  of  compensa- 
tion, as  reasonable,  it  being  higher,  than  the  aSuwances  to 
the  masters  and  registers  in^this  court,  in  respect  to  the  re- 
ceipt and  payment  of  moneys,  and  yet  not  so  high  as  to  in- 
flame the  cupidity  of  such  trustees,  viz. 

Five  per  cent,  on  all  sums  received  and  paid  oti(,  not  ex- 
ceeding 1,000  ddlars — (t.  e.  2  1-2  per  cent,  for  such  sums 
received,  and  2  1-2  per  cent  for  such  sums  paid  out.) 

T\oo  and  an  half  per  cent,  on  any  excess,  between  1,009 
doUars  and  5,000  dollars. 

One  per  cent,  for  all  above  5000  dollars. 

This  allowance  would- accordingly  produce,  on  an  estate 
of  10,000  dollars,  the  sum  of  200  doHars,  viz. 

B«de  «r  aOim*  The  1st  $1,000  $50 

d£Si,**'.SSr-  2^3,  4,000  io(r 


$10,000  $200 

N.  B.  On  Ae  16th  of  OiAober^  1817,  a  general  rule  was 
passed  establishing  the  above  allowance  to  guardians,  ex- 
ecutors^ and  administrators. 
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1817. 


r. 

ftPlNTTBE  and  Others  against  Mancius  and  Brown.  MABotuB. 

In  a  bin  of  dueofary  for  matters  material  to  the  deleaee  of  the  party,  in  a  foit  OeMtr  % 
at  law  agaiBft  him,  the  nature  of  the  defence  at  biw  mut  be  ftated,,otherw2ae 
tbb  coait  win  not  grant  an  iignnetioB. 

PETITION  of  the  plaintifls,  stating  that  they  were  pro- 
secuted at  law  in  the  supreme  court  by  the  defendants. 
That  the  cause  was  put  at  issue  on  the  17th  of  Jime  last. 
That  the  cause  is  noticed  for  trial  at  the  circuit  court,  to 
be  holden  at  Mbany  on  the  7th  inst.  That  the  plaintift 
filed  their  bill  for  a  discovery  of  matters  therein  specifiedt 
on  the  39th  of  My  last.  Tha);  the  defendants  entered 
their  appearance  on  the  80th  of  iu!y.  That  die  six  weeks 
expired  on  the  10th  of  Septemhery  and  the  defendants  did 
not  answer,  but  on  the  23d  of  September^  filed  a  demurrer. 
That  the  answer  will  furnish  discovery  material  to  their 
defence,  and  without  which  it  would  be  unsafe  to  proceed 
to  trial. 

Prayer  for  an  injunction. 

The  bill  for  discovery  stated,  in  substance,  that  the 
plaintifls,  without  interest,  and  for  accommodation  of  Dow 
ondMenzieSj  endorsed  their  note  for  4,000  dollars  in  blank. 
That  the  note  passed  to  the  defendant  M,  as  his  property. 
That  they  have  a  good  and  perfect  defence  to  the  note, 
and  that  the  other  defendant  B.  is  a  material  witness  for 
them,  and  had  not,  when  the  suit  was  brought,, and  has 
not  now,  any  interest  in  the  note.  That  the  suit  has 
been  brought  by  M.  under  the  blank  endorsement,  in 
the  name  of  both  defendants,  with  full  knowledge  of  the 
materiality  of  BrwofCs  testimony,  and  with  the  sole  view 
of  depriving  the  plaintifls  of  his  testimony.  That  there 
are  facts  exclusivdy  in  his  knowledge,  which  cannot  be 
proved  aHmde^  and  that  D,  if  JIf.  are  insolvent.    The  de^ 
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1817.       tendaiits  demurred  to  the  bill  of  discovery,  and  stated,  as 
v^^M"^^  special  causes  of  demurrer,  that  the  plaintiffs  have  not  set 
fti'LTTTBE     f^j^jj  ^jjg  nature  of  their  defence  at  law,  and  do  not  show 
Mawcius.     (hat  the  discovery  sought  is  necessary,  or  would  be  ma- 
terial. 

Van  Buretiy  (Att.  Gen.)  for  the  petitioners.  He  contend- 
ed, that  it  was  not  necessary  in  the  bill  to  state  the  nature 
of  the  defence  at  law*  That  this  court  is  not  to  judge  of 
the  materiality  of  the  discovery,  any  further  than  to  see 
that  it  is  not  obviously  frivolous.  {I  Bro.  95.  and  3  Bro. 
155*  Bishop  of  London  v.  Fytchey  and  Rmdow  v.  Wyait) 
That  it  is  competent  and  material  to  show  upon  the  trial, 
that  one  of  tlie  plaintiffs  at  law  has  no  interest  in  the  suit ; 
{Buddand  v.  Tankard,  5  Term  Rep.  578.)  and  that  the  blank 
endorsement  made  no*  difference.  That  B.  might  be  a 
witness  at  law,  if  it  appeared  he  had  no  interest  in  the  suit, 
though  he  was  a  party  on  record. 

That  the  application,  by  petitition,  is  proper,  and  that 
the  court  would  restrain  the  process  at  law,  until  answer. 
{^ppleynardv.  Seton,  16  Vesey,  220.) 

Henry^  contra,  objected,  that  tlie  plaintiffs  were  not  en- 
titled to  the  assistance  of  this  court,  inasmuch  as  they  had 
not  stated  in  their  bill  the  nature  of  the  defence  at  law,  to 
enable  this  court  to  determine  whether  the  discovery 
should  be  enforced.  This  was  indispensable,  and  it  rested 
in  the  knowledge  of  the  party.)  1  Johns.  Ch.  Rep.  S08. 
548.  Cooper's  Eq.  PL  60.  Mitf.  62.) 

If  tlie  defence  was,  that  the  note  was  forged  by  one  or 
both  of  the  defendants,  or  that  it  was  given  for  money  won 
at  play,  or  for  usury,  the  discovery  could  not  be  compelled. 
{^Cooper's  Eq.  PL  202,  3,  4,  5,  6,  7.  1  Mc.  539.  1  Bro.  97. 
14  Vesey  59.  65.     1  Johns.  Rep.  367.  439.) 

The  demmTer,  though  joint,  is  good  as  to  the  defendant 
M  {Cooper's  Eq.  PL  1183.  8  Viner,  403.  440.) 
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The  answer  of  Brown  could  not  be  material  as  respects      1817. 
Jtf^  nor  impair  the  action  as  to  him. 

A  demurrer  lies,  if  the  discovery  does  not  appear  to  be 
material.  {Cooper's  Eq.  PL  198,  199.)  MAi^avs 

The  defendants  are  also  charged  with  a  conspiracy  to 
deprive  the  plaintiffs  of  Broum^s  testimony,  and  on  that 
ground  are  not  bound  \o  disclose. 

Brown  is  also  charged  with  mainUnancej  in  lending  his 
name  to  eany  on  a  law  suit,  and  a  bill  for  that  discovery 
may  be  demurred  to.    ( Cooper^s  Eq.  PL  204.  note  m.) 

The  Chancellor.  There  is  no  sufficient  equity  &et  October  z 
forth  in  the  bill,  to  entitle  the  plaintiffs  to  the  aid  prayed 
for.  The  nature  of  the  defence  at  law  ought  to  have  been 
stated.  For  any  thing  that  appears  on  the  bill,  the  disco- 
very called  for  may  be  utterly  useless  or  frivolous,  or  it 
may  be  to  enable  the  defendants  at  law  to  coavict  the  , 
plaintiffs  of  a  crime,  or  to  subject  them  to  a  forfeiture.  It 
is  not  improbable  that  the  defence  at  law  is  usury,  and  then 
the  assistance  of  this  court  would  be  obtained,  without  a  pre- 
vious offer  to  do  the  present  defendants  justice,  by  paying 
the  sum  equitably  due.  The  plaintifis  cannot  be  entitled 
to  the  process  of  this  court,  to  stay  the  action  at  law,  un- 
less some  clear  and  certain  equity  appears  upon  their  biD ; 
and  unless  they  show  a  right  to  a  discovery,  they  show  no 
equity.  The  court  ought  not  to  compel  a  discovery,  when 
the  object  or  purpose  of  it  is  kept  concealed.  I  am 
bound  to  exercise  a  sound  discretion  in  the  application  of 
the  powers  of  the  court,  and  this  cannot  be  done,  if  1  am 
not  possessed  of  the  facts  to  enable  me  to  judge  of  the 
meteriality  of  the  discovery.  I  ought  not  to  rely  exclu- 
sively upon  the  party's  own  opinion,  that  the  disclosure 
would  be  proper  and  material.  On  this  single  ground, 
<:hen,  of  a  want  of  disclosure  by  the  bill,  of  the  purpose 
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1817.      for  which  the  discoveiy  sought  is  to  be  used,  the  motion 
^^^i^^  ^  for  an  injunction  is  denied. 

Mi^w^T.  Motion  denied. 


BoTD  and  Wicrham  against  Mumur. 

When  the  bill  ohargM  sn  executor  or  trvstee  with  abaiing  his  tmit,  ftc.  an 
injonotion  will  ii«t  be  awarded  in  the  firtt  iaftanoe,  but  a  rtoetoer  may  be 
appoiated. 

OeMer  7.  THE  bill  charged  that  Jacob  Watsofij  by  will,  appointed 

John  Murray  one  of  his  executors,  and  who  alone  acted. 
That  he  left  a  large  real  and  personal  estate,  and  gave  the 
executors '  powers  and  directions  relative  to  the  distribu* 
tion  of  the  estate.  That  the  executor  confounded  the 
estate  with  his  own,  and  made  no  dividends  or  distribu- 
tion.   That  he  died,  leaving  the   defendant  his   execu- 

,  tor,  who  is  acting  in  the  same  manner,  and  is  in  failing  cir- 

cumstances, and  makes  no  dividend,  &c.,  and  abuses  his 
trust,  &c.  The  plaintifib  are  assignees  of  some  of  the 
legatees.  IVayer  for  an  injunction,  prohibiting  the  de- 
fendant from  intermeddling  with  the  estate  of  Jacob  fVai- 
MR,  or  the  rents,  &c.  by  collecting,  receiving,  selling,  let- 
tmg,  &C. 

Gitneff,  for  die  plaintifis.  He  cited  13  Feseyy  4.  13  Fe$ey^ 
266.  3  Jhk.  US.  8  Bro.  621.  2  Bra.  158. 

The  Chancellor.  The  appointment  of  a  receiver  is 
quite  a  distinct  question  from  that  of  an  injunction.  The 
cases  cited  principally  rdate  to  a  receiver  under  such  cir- 
cumstances. A  receiver  can  act.  He  is  a  substituted 
tiustee.    But  after  injunction  no  person  can  act,  and  what 
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an  to  become  of  the  rights  of  other  legatees,  and  of  debt-      IBH* 
ors  and  creditors?    They  cannot  demand,  or  receive,  or  v^y^fc/ 
pay,   for  there  is  no  representative  of  the  estate.    The      ^*Jf^ 
power  of  Ae  executor  is  whoBy  suspended*    Such  an  eat-      ^''^' 
traordinary  measure  as  an  injunction,  in  the  first  instance, 
{(Ding  to  die  whole  power  of  the  executor,  seems  not  to  be 
conformable  to  precedents,  and  might  be  veiy  injurious. 

Motion  denied. 


P.  Atbcar,  and  Euza  Ann,  an  infent,  by  the  said  Peteb, 
ber  next  friend,  $^aingl  W.  L.  Rorr. 

WiMre  amui  waa  iiiaiti«d  to  tn  iolot  voder  Uyvars  of  age,  whoi 
Ij  declared  her  iipDOcanee  of  the  natore  and  ooneeqaeiioef  of  tiie  marriage, 
ad  her  distent  to  it;  the  eonrt,  on  a  bill  filed  by  her  next  fiiead,  ordeni 
her  to  he  ij^ced  mder  its  protectioa,  as  a  leord  of  the  eoiiit»  and  foihade  aU 
intereeiirse  or  correspondenee  with  her  by  the  detedant,  nder  pain  of 
eotttAipt. 

THE  bill  Stated  that  the  plaintiff  Eliza  A.  the  infant,  was 
the  daughter  of  Pekr  A.  an^  under  12  years  of  age.  That 
in  w9i^^l  last,  the  infant,  with  her  mother,  went  from  the 
city  ofJfeuhYork  to  Siaien  Island^  and  boarded  with  Mrs. 
Eoff.  That  the  infant  there  became  acquainted  with  the  de- 
fendant son  of  Mrs.  Roff,  who  was  about  23  or  24  years  of 
age.  That  on  the  27th  of  September  last,  the  defendant  pro- 
posed to  the  infant  to  go  to  a  minister  and  be  married. 
That  the  infant  then  being  under  12  years  of  age,  and  ig- 
norant of  the  duties  which  the  marriage,  if  legal,  would 
impose  and  considering  the  matter  as  a  fiY>lick,  agreed, 
and  went  with  the  defendant  to  the  bouse  of  RcAert  F. 
Rando^  a  baptist  minister,  residing  on  Siaten  hiandy  by 
whomtbeceremony  of  marriage  was  on  that  day  performed. 
That  the  infant  immediately  returned  to  her  mother,  and 
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1817.  the  plaintiff,  P.  A^  took  her  and  her  mother  back  to  JVW' 
^i^V^k/  York.  That  the  said  infant  was  then  under  12  years  Cff 
Atxab  gg^  t^ei^g  i^^yi^  Qj^  ^e  30th  of  SepUmber^  1805.  That  as 
'^^^'  soon  as  she  was  informed  of  the  duties  of  the  marriage 
state  and  what  it  was  in  her  power  to  do,  she  did,  on  the 
said  30th  of  September^  in  the  presence  of  Thomas  BoUonf 
a  master  in  cbuiceiy,  and  of  several  other  persons,  declare 
her  dissent  from  the  marriage,  and  her  unwillingness  to  be 
bound  by  it,  and  her  election  to  live  under  the  protection 
of  the  plaintiff;  and  this  declaration  was  reduced  to  writing, 
and  signed  by  the  infant,  and  attested  by  the  master  and 
others.  That  when  the  infSsint  made  the  declaration,  nei- 
tlier  oi  her  parents  was  present,  nor  any  of  her  relations : 
but  she  made  the  same  vokintarily;  and  she  now  repeated 
the  declaration,  and  declared  her  dissent  from  the  said  pre- 
tended marriage,  and  disavowed  the  same.  That  no  meet- 
ing, or  intercourse  cl  any  kind,  had  taken  place  between 
the  infant  and  the  defendant,  since  the  said  marriage. 

Prayer  for  a  subpcenoy  and  that  the  infan^  may  be 
placed  under  the  protection  of  the  court,  as  its  wardi  and 
that  the  defendant  be  restrained,  by  the  order  or  process 
of  the  court,  from  holding  any  conversation,  or  having  any 
intercourse  or  correspondence  with  the  said  infant,  and  for 
further  reliel^  &c. 

The  bill  was  sworn  to  by  tlie  plaintifi^  Pefer,  and  sub- 
scribed by  the  infant,  in  the  presence  of  the  master. 

D.  8.  Jonesy  for  the  plaintiff. 

The  following  order  was  made  by  the  court: 

"On  reading  the  bill,  and  on  motion  of  Mr.  D.  8.  JoneSy 
of  counsel  for  the  plaintiffs,  and  the  said  in&nt  being 
examined  in  court,  and  repeating  the  same  declara- 
tion :  Orderedy  that  the  said  Eliza  Ann  Jiymar  be  pla ! 
ced  under  the  protection  of  this  court,  as.  a  ward  thereof, 
and  that  the  defendant  refrain  from  holding  any  conversa- 
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fioD,  or  from  having  any  intercourse-  or  correfipondcnce      1817. 
with  the  said  EUiza^  so  long  as  this  order  remains  in  force,  v^^v^k/ 
under  the  pain  of  incurring  a  contempt."  Litmwtoh 

LlTUOSTOK/ 

N.  B.  No  further  order  was  asked  for  in  this  case,  so  """"""•'"•'"^ 
that  nothing  further  was  done,  iki  the  first  instance.  It  ap- 
pears, however,  from  the  cases  referred  to  in  Eyre  v.  Couth 
tessof  ShaJUburyy  (2  P.  Wms.  Ill,  112.)  that  the  parson 
and  all  other  agents  concerned  in  the  marriage  of  infants, 
without  the  consent  of  their  guardians  have  been  com* 
mitted. 


C.  Livingston,  and  others  against  P.  J.  Livingston. 

To  a  bUlby  lereiBl  teunti  in  eoinmoa  of  am  estate  in  Jamaitat  agamit  their  'octobtr  IS, 
eo-temiit,  for  an  aeeoont  of  the  profiti,  Ite.  it  ii  not  infficieiit  for  the  defen- 
dant to  plead  that  the  title  to  the  eatate  nay  be  bioaght  inqnettionyand  tag- 
seating  that  he  haa  in  exehuiTe  title  to  the  whole,  and  ought  not,  therefore, 
to  be  ined  in  Ihif  eooxt  The  defendant  oaght  to  tet  forth  hit  title  affirma- 
tiTely,  that  the  eowt  may  determine  whether  the  rait  ought  to  be  atayed, 
imtfl  tiie  title  ii  eftabliahed  at  law. 

IN  1772,  Ilenry  IdmngsUmy  of  the  island  of  Janunca^ 
devised  an  esiate  in  that  island  to  his  four  nephews,  PAtZtp 
L.,  P.  P.  L.,  Walter  L.,  and  the  defendant,  in  fee,  as  te- 
nants in  common.  The  testator  died  in  Febrtum/y  1772, 
having  appointed  the  four  devisees  his  executors.  P.  P. 
L.  proved  the  will,  and  managed  the  estate  for  the  propri- 
etors, until  his  death,  in  1789,  having,  however,  previously 
disposed  of  his  share  of  the  estate  to  Robert  C.  lAvir^stmj 
in  fee. 

After  the  death  of  P.  P.  L.,  the  defendant  took  upon 
himself  the  management  of  the  estate,  and  appointed  agents 
to  superintend  it,  ^nd  to  receive  the  profits ;  atid  the  pro- 

VoL.  III.  8 
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1817.      poitioiis  of  the  nelt  profits  were^  for  several  years,  Teg\i^ 
x^^m^i^^i  lariy  received  by  the  proprietor?.    R.  C  L.  died  in  1794 ; 
LtttMmir    ipy^  £  i„  1793^  ^^^  pfcil^p  jL.  in  1809,  leating  the  de- 
l^t^^^^*'  fendant  the  sole  surviving  devisee  and-  executor.    Since 
the  death  of  PhUip  L^  the  defendant  has  prevented  the 
plaintiffs,  who  are  the  legal  representatives  of  the  other 
ttiree  tenants  in  common,  from  receiving  their  respective 
shares  of  the  profits  of  the  estate,  and  has  refused  to  exhi- 
bit any  account  thereof,  pretending  that  he  is  entitled  to 
the  whole  estate. 

The  hin  was  filed,  to  compel  him  to  render  an  account, 
and  to  pay  to  the  plaintifSs  their  several  proportions  of  the 
proceeds  of  the  estate,  and  for  general  relief,  &c. 

The  defendant,  without  answering  the  bill,  pleaded,  that 
inasmuch  as  the  tide  to  the  estate  may  be  involved  in  the 
controversy,  and  which'  can  only  be  tried  by  the  laws  of 
Jamaica^  he  ought  not  to  be  sued  in  this  court  for  the  mat- 
ters  set  forth  in  the  bill,  and .  submitted  whether  he  was 
bound  to  answer  it. 

Rdbinson^  for  the  plaintiils. 

T.  ^.  Emmelj  for  the  defendant,  contended,  that  the 
plaintiffs  must  fiirst  establish  their  title  at  law,  before  th^ 
apphed  to  this  court  He  cited  1  Atk.  526.  543.  1  Fe- 
$ey,  232.  234.  446.  S  Vesey,  352..  1  Amb.  428.  1  Madd. 
Ch.  74. 

flaruofi,  in  reply,  said,  that  the  defendant  having  entered 
as  tenant  in  common,  was  concluded  firom  setting  up  a  pre* 
tended  claim  to  the  whole  estate ;  for  it  could  be  nothing 
buf  a  pretence*  He  ought  to  answer  and  set  forth  the  na- 
ture of  his  exclusive  title,  and  what  the  laws  of  Jamaica 
are.    {Penny.  Bdivmort^  1  Fwey,  444.) 

The  Chancellor.  This  case  is  not  brought  within  the 
principle  contended  for  by  the  defendants  counsel.    The 
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ibiB  charges  that  the  plaintiffs  are  seised  in  fee  of  their  re-  ISl?. 
q^ective  shares  of  the  estate  in  the  island  of  Jamaicoj  and 
that  they  have,  until  lately,  reeeived  their  proportion  of  the 
income  of  the  estate,  which  has  been  for  a  long  time  under  AaT»». 
the  management  of  the  defendant,  and  that  he  now  ne- 
glects or  refuses  to  account,  under  some  pretence  of  right 
or  title  to  the  whole  estate.  The  mere  suggestion  o{  such 
pretence  is  not  sufficient  to  defeat  the  plaintiffs^  right  to 
an  account.  If  the  defendant  has  any  title,  in  exclusion  of 
the  plaintiffs,  he  must  set  it  forth  affirmatively,  and  it  will 
then  be  in  time  to  discuss  the  question,  whether  the  suit 
ought  to  stay,  until  the  title  is  established  by  the  local 
tribunals  in  the  island  of  Jamaica,  The  bill  avers  a  seizin 
in  fee  by  the  plaintifis,  as  tenants  in  common,  and  that  the 
exclusive  title  set  up  by  the  defendant  In  conversation,  is 
mere  pretence;  and  so  I  shall  intend  it  to  be,  until  the  title 
is  shown  to  this  court. 

Plea  overruled,  {a) 
(a)  Vide  M'Mtyte  r.  ManeuUy  ante,  page  40. 


Gardner,  administrator  of  Gardner,  {^aimt  Astor.      Octobtrn, 

Where  Uie  equitable  and  legal  estate  are  united  in  the  same  penon,  the  for- 
iner  is  meiged  in  the  latter;  as  where  the  owner  of  an  equity  of  redemption 
ftya  off  a  anhaiating  mort|^kge,  and  tikes  ao  assignment  of  it,  it  will  be  in- 
tended that  he  does  it  to  exonerate  his  estate  from  the  ineumbranee,  and  that 
the  mortgage  is  extingnisbed,  unless  it  is  made  to  appear  that  he  has  some 
benefieial  interest  in  keeping  the  legal  and  equitable  estates  distinct. 

ON  the  20th  of  ^ugustj  1800,  Damd  R.  Duming  exe- 
cuted a  bond  and  mortgage  iit  fee,  to  Evert  Bandcer^  for 
fiecuringjthe  payment  of  2,500  dollars,  in  one  year. 
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18n«  In  1801,  all  the  right,  title  and  interest  of  jDtimtng'  in 

Vn^V^  the  mortgaged  premises,  were  sold  by  the  sheriff  under  a 

GAB0VBR    fieri  faciasy  issued  on  a  judgment  against  D.  at  the  suit  of 

^^^  Joseph  WifUer,  (or  7,661  doHars  and  37  centd,  to  PhiKp 
BraskeTy  who  was  the  highest  bidder,  for  4,933  doRars 
and  17  cents.  Brasher^  who  acted  as  the  agent  of  WiiUer 
in  purchasing  at  the  sheriff's  sale,  on  the  19th  of  December, 
180L  released  and  conveyed  the  premises  to  Winter;  and 
the  deed  was  recorded  the  8th  of  June,  1808. 

Banckevj  the  mortgagee,  on  the  6th  of  JVbwm&cr,  1800, 
assigoed  the  bond  and  mortgage  to  his  son,  Christopher^ 
who  died  soon  after,  having  made  his  wiQ,  and  appointed 
JR.  Strong  and  ^9.  Bancker  his  executors.  On  the  11th  of 
Veoembh'j  1806,  Winter  paid  off  the  bond  and  mortgage 
to  the  executors  of  C  £.,  and  took  an  assignment  thereof 
by  which  he  became  possessed  of  the  legal  and  equitable 
interests  in  the  premises.  Being  so  seised  and  possessed 
of  the  premises,  Winter^  on  the  10th  of  Jatiiiart/,  1811,  sold 
t  and  conveyed  the  same,  in  fee  simple,  to  the  defendant,  /. 
J.  Astor,  for  the  consideration  of  7,500  dollars,  with  full 
covenants  of  seizin,  against  incumbrances,  for  quiet  enjoy- 
ment, and  warranty,  which  deed  was  duly  recorded  on  the 
15th  of  Jamiarjf,  1811. 

Winter^  by  an  assignment  dated  the  6th  of  March,  1810, 
transferred  the  bond  and  mortgage  to  Charles  Gardner j 
(who  died  intestate  the  2l8t  of  December,  1811,)  as  securi- 
ty for  a  bond  of  3,500  dollars,  dated  the  22d  of  January, 
1810.  This  assignment  was  not  acknowledged,  until  the 
38th  of  January,  1811,  and  was  not  recorded. 

The  defendant,  in  his  answer,  averred  that  he  purchased 
the  premises  of  Winter,  absolutely,  for  a  good  and  valuable 
consideration,  and  under  the  assurapce  of  W.  that  there 
was  no  incumbrance  thereon,  and  without  any  knowledge 
or  suspicion  of  the  assignment  of  the  mortgage  to  Gord- 
fter,  and  with  the  full  assurance  and  bdief  that  Winter 
.  had  a  good  and  perfect  title  to  the  premises^  and  th^t  be 
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verify  believed  that  the  assignment  from  W.  to  G^  though      1817. 

dated  prior  to  the  deed  from  W.  to  the  defendant,  was,  in  t^w"^^ 
fact,  executed  subsequently  to  the  defendant's  deed.  Gabdwbe 

The  cause  was  heard  on  the  bill  and  answer.  Aitob. 

1>.  B.  Ogden^  for  the  plaintiff. 

Harisony  for  the  defendant 

The  Chancellor.  This  cause  is  brought  to  a  hear- 
ing upon  the  bill  and  answer,  and  I  am,  therefore,  to  take 
the  answer  as  true. 

WinUTj  in  Decemhtr^  1801, .  purchased  the  equity  of  re- 
demption in  the  mortgaged  premises,  and  he  shortly  i^er- 
wards  paid  off  an  outstanding  mortgage,  and  took  an  as- 
signment <^  it,  and  thereby  united  in  himself  the  legal  and 
equitable  estates,  or  the  whole  interest  in  the  land.  The 
question  is,  whether  the  incumbrance  was  not,  by  that  act, 
extinguished? 

In  Forbes  y.  MoffaUj  (18  Fesey,  384.)  a  mortgagee  of 
land  afterwards  took  the  equity  of  redemption  by  will,  and 
it  was  held  to  be  a  question  of  intention,  d^cjiared  or  pre- 
sumed, whether  in  taking  the  estate,  he  meant  the  charge 
to  sink  into  it,  or  to  continue  distinct  from  it.  The  charge, 
said  the  master  of  the  rolls,  had  always  been  held  to  merge, 
when  it  was  indifferent  to  the  party  in  whom  the  interests 
bad  united,  whether  the  charge  should,  or  should  not  sink. 
In  the  present  case,  the  intention  of  Winter  was  to  extin- 
guish the  mortgage.  It  was  paid  off  by  him,  and  it  was 
many  years  aflel  that  redemption,  before  he  undertook  to 
sell  and  assign  the  mprtgage  as  a  subsisting  incumbrance. 
I  am.  very  apprehensive,  that  the  sale  or  assignment  was 
made  with  unwarrantable  views.  It  beairs  date,  indeed,  in 
Mardty  1810,  but  it  was  not  acknowledged  until  after  the 
sale  of  the  land  to  the  defendant,  in  ^m<ar^  1811,  for  a 
fuB  price,  and  with  full  covenants  of  warranty.    The  an- 
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1817.  swer  avers  a  belief  that  the  assignment  was  subsequent  to 
^■^>»M^^  the  deed  to  the  defendent,  and  there  is  no  proof  to  sbovr 

M^Ax      when  the  assignment  was  actually  made. 

G^^^V'  There  is  no  reason  appearing  from  the  case,  why  the 
two  estates  should  liave  been  kept  distinct  in  the  hands  of 
Winter^  and  we  have  seen  to  what  abuse  it  may  lead. 
Unless  some  beneficial  interest  for  keeping  up  the  distinc- 
tion clearly  appears,  we  ought  rather  to  adopt  the  ordina- 
ry and  natural  conclusion,  that  when  the  owner  of  the 
equity  of  redemption  pays  off  a  subsisting  mortgage,  he 
does  it  to  exonerate  his  estate.  We  ought,  as  a  general 
rule,  to  follow  the  principle,  that  in  the  union  of  the  equi- 
table and  legal  estates  in  the  same  person,  the  former  is 
merged  and  extinguished. 

Bill  dismissed,  without  costs. 


M^Kat  against  Green  and  others. 

October  18l  The  pencuud  estate  of  an  inteitate  is  tiie  primary  fond  for  the  pajment  of  debts, 
and  if  to  be  first  resorted  to  by  the  erediter,  at  lair.  He  eanonly  come  into 
this  ooutfer  an  aeeoont  cod  dlseovery  of  assetst  and  oa  the  gronad  of  a  Cnisl 
ia  the  esEeeutw  or  administrator  to  pay  debts;  not  for  a  sale  of  real  estate, 
on  a  supposed  e<iaitable  /im,  arising  from  the  money  adyaoeed  by  him,  bar- 
ing been  applied  to  purchase  the  land. 
Whether  a  creditor,  in  an  ordinary  case,  and  without  some  special  cause,  can 
come  into  this  court  to  collect  his  debt  from  an  executor  or  administrator, 
or  merely  to  enforce  a  rateable  distribution  of  assetsi    Quctre.     ^ 

THE  bai  stated,  that  /.  W.  Greeny  m  1807,  contracted 
to  purchase  a  house  and  lot  in  •ATeto-ForA:,  and  wanting  five 
hundred  dollars  for  the  purpose,  applied  to  the  plaintiff  for 
his  assistance  to  raise  the  money,  representing  to  him  that 
be  would  mortgage  the  premises,  as  security,  fqr  any  ad- 
vances that  the  plaintiff  might  be  obliged  to  make.    That 
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(he  plaintil^  ia  coMdeoce  that  the  premises  would  be  a      1817. 
security  to  him  for  his  engagement,  endorsed  a  promissory  y>^fc<^^^y 
note,  made  by  Greeny  the  16th  of  October^  1807,  for  500      ^^^ 
doUars,  payable  in  60  days,  for  the  purpose  of  raising  that  ^ 
sum  to  complete  the  purchase  by  Green^  who,  by  means  of 
the  note,  procured  the  money,  and  having  completed  the 
purchase,  received  a  deed  for  the  premises,  of  which  he 
took  possession,  and  about  the  1st  of  January^  1808,  and 
before  the  note,  became  due,  died  intestate,  leaving  a 
widow  and  children,  defendants.    That  Green  made  no* 
provision  for  the  payment  of  the  note,  and  his  personal 
property  was  wholly  insufficient  to  pay  his  debts.    That 
the  note  fell  due  the  19th  of  Janwiry^  1808,  and  the  suit 
was  brought,  by  the  holder,  against  the  plainti^  as  endor- 
ser, and  a  judgment  recovered  for  598  dollars  and  94  cents, 
which  the  plaintiiF  paid,  on  execution,  the  5th  of  Febmartfj 
}608.      Letters  of  Administration  were  granted  to  hiS' 
widow,  MargmH  Qreen^  defendant 

The  bill  charged,  that  the  sum  of  500  dollars,  so  re- 
ceived by  the  intestate,  Greerij  by  means  of  the  note  en* 
dorsed  by  die  plaintiff  for  the  purpose  of  making  the  pur- 
chase, gave  the  (daintiff  a  Ken,  for  the  amount,  on  the  pre- 
mises; and  that  Gfreen,  in  his  lifetime,  and  the  drfendants, 
since  his  death,  are  so  far  trustees  of  the  property  for  the 
benefit  of  the  plaintiff.  The  biB  prayed,  that  the  premises 
might  be  sold,  and  the  plaintiff  paid  out  of  the  proceeds, 
and  for  general  relief. 

The  defendants,'in  their  answer,  denied  any  knowledge 
<tf  the  note,  op  of  any  agreement  by  Green  that  the  pre- 
mises were  to  be  held  as  security,  or  of  the  suit  against 
the  plaintiff.  They  admitted  that  Grem  made  the  pur- 
chase, and  took  possession  of  the  property,  on  the  Ist  of 
JMay,  1807,  and  that  the  personal  prop^ty  was  insufficient 
to  pay  his  debts.  ^ 

Some  proof  was  taken  in  the  cause,  but  it  did  not  show 
that  the  plaintiff  endorsed  the  note  under  any  assurance, 
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1817.  at  the  time,  that  the  land  should  be  hdd  as  a  security,  but 
merdy  that  the  intestate,  in  his  last  iQness,  promised  to 
give  the  plaintiff  a  bond  and  judgment  for  his  security; 

<^«»-  The  deed  to  Green  was  dated  the  1st  of  May,  1807,  and 
acknowledged  the  12th  of  Deeemberj  1807.  The  note  was 
dated  the  16tb  of  Oaiober,  1807,  and  was  payable  in* 
thre^  months.    Gfreen  died  the  t8th  diJcawar^  1808. 

i92o88on,  for  the  plaintiff. 

BaUmny  for  the  defendant. 

The  Chancellob.  The  plaintiff  endorsed  the  note  of 
the  intestate,  upon  his  persond  credit,  and  there  was  no 
promise^  at  the  time,  of  any  real  security,  nor  any  thing 
in  Ae  transaction  to  imply  one.  The  notion  that  the 
plaintiff  had  an  equitable  Ken  upon  the  land,  because  the 
note  he  endorsed  was  apptied  in  part  payment  of  the  pur^ 
chase  money)  is  entirely  without  fotindation.  Nor  is  the 
bin  framed  for  an  account  of  assets,  or  so  as  to  entitle  the 
plaintiff  to  proceed,  in  tins  courts  as  a  creditor.  The 
personal  estate  is  the  first  and  primaiy  fund  for  the  pay- 
ment of  debts,  and  the  plaintiff  ought  to  have  resorted,  at 
law,  to  that  fund.  He  can  only  come  here  for  an  accbunt 
and  discovery  of  assets,  and  on  the  ground  of  a  trmi  in  the 
executor  or  administrator  to  pay  debts.  (3  Ml  572. 
\  Sck.St  Lef.  262.)  The  bill  was  not  intended  for  that 
purpose,  but  only  to  enforce  a  sale  of  the  land,  by  reason 
of  the  supposed  lien.  I  doubt  whether  a  creditor  ought  to 
come  into  this  court  in  an  ordinaiy  case,  and  without  some 
special  cause,  to  collect  his  debt  fr6m  an  executor  or  ad- 
ministrator. It  would  seem  not  to  be  enough  to  state  that 
he  is  a  simple  contract  creditor,  for  this  would  invite  all 
suits  against  executors  in  this  court.  The^  ordinary  and 
proper,  as  well  as  the  cheaper  and  easier  remedy,  is  at  law. 

The  resort  here  is  only  in  special  cases.    In  OUjm  v. 
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SouthampUmj  (18  Fes.  469.)  Lord  EUbn  said,  that  ever      isll'. 
since  he  had  known  the  court,  suits  had  been  allowed  \^^\^^^/ 
against  executors,  or,  rather  by  executors  in  the  name  of  a      m*Kat 
creditor,  against  themselves.    The  reason  was,  that  as  ex-      Gbezit. 
ecutors  had  vast  powers  of  preference  at  faw,  the  court  had*""" 
not  disapproved  of  tlieir  cdmifig,  in  the  shape  of  tih  appli- 
cation by  a  creditor,  in  order  to  give  a  judgment  to  aU  the 
creditors,  and  to  secure  a  distribution  of  the  assets,  without 
preference  to  any.    When  once  the  decree  wasmadcy  it  was 
impossible  to  permit  a  creditor   to  go  on  at  law.    But 
as  considerable  inconvenience  arose  from  this  practice, 
Lord  EUon  introduced  the  rule,  that  where  the  ans\v)er  did 
not  state  what  the  assets  were,  the  executor  should  be 
called  upon  to  state  them  by  affidavit,  before  the  injunction 
issued. 

'  I  am  not  sufficiently  informed,  or  prepared,  to  assume  the 
entire  and  exclusive  jurisdiction  of  suits  against  executors 
and  administrators,  merely  for  the  purpose  of  enforcing  a 
rateable  distribution  of  assets.  It  is,  indeed,  the  dictum  of 
Sir  James  Mansfield^  (1  Campb.  J^.  P.  148.)  that  the  cre- 
ditors of  a  deceased  insolvent  may  always  be  compelled, 
fhrougfa  the  me£um  of  a  court  of  equity,  to  take  an  equal 
distribution  of  the  assets.  He  said  it  was  only  necessary 
for  a  friendly  bill  to  be  filed  against  the  executor  or  admi- 
nistrator to  account,  after  which  the  chancellor  would  in- 
join  any  of  the  creditors  firom  proceeding  at  law.  This 
opinion  came  from  a  judge  of  very  high  authority,  and 
who  had  great  experience  in  chancery  practice;  but  he 
admitted,  that  the  lawyers  in  the  court  of  K.  fi.  were  not 
av^are  of  this  rule.  Without  having  formed  any  decided 
opinion,  one  way  or  the  other,  on  this  subject,  it  is  sufficient 
to  observe,  in  this  case,  that  the  bill  was  not  intended,  or 
adapted  for  any  such  general  purpose^  and  it  must  be  dis- 
missed. 

l^ill  dismissed. 

YoL.  III.  9 
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Bootg^i.T.    NicoLL  and  others  agamti  E.  Roosevelt  and  othei«. 

Oehberli.    When  cm  of  MTenl  defenduto  ditt,  tto  phiBtiC  eamiot  iik  t  mwrigiml 
bin  i«ttBf t  the  repfcientetiTM  of  the  deceased  pwty  tad  the  othen»  hnt  • 
bill  of  revivor  only  agtiaft  iveh  repretentatirei- 
SfMif  beni«ht«leettofileaiieirbill»he€MaoCdo  lo  wlMr«  ttKMmr  hM 
been  put  in  by  the  peitj,imce  decoMed. 

BILL  for  a  discovery  against  the  executors  of  Ckmidiua 
C.  Roosevdt  and  Peter  tL  Ludlcw  and  wife,  for  an  account 
of  moneys  arising  from  the  sale  of  parts  of  the  real  and 
personal  estate  of  Samud  JVicoQ>  deceased,  which  had 
come  into  the  hands  of  C  C.  R^  and  for  the  payment  of 
the  amount,  &c. 

PleOj  that  the  plaintiffs  in  the  life  time  of  C.  C  Roose- 
veU^y  to  wit,  on  the  4th  of  Aprils  1812,  exhibited  their  bill 
against  him,  and  P.  A.  Ludlow  and  his  wife,  to  have  an  ac- 
count of  the  same  matters  as  are  set  forth  in  the  present  bill, 
and  fo^  general  relief.  That  C.  C  RooteveU^  put  in  his  sepa- 
rate answer  to  that  b31  on  the  27th  of  Mgu$t^  1812,  which 
wasnot  excepted  to;  and  afterwards,  died,  having  made 
his  will,   and  appointing   the  defisndants  his  executors. 
That  the  said  suit  is  still  pending  in  this  court,  except  so 
&r  as  it  may  have  abated  by  the  death  of  C  CRxwseveU  ; 
and  that  the  plaintiffs  ought  to  revive  it,  as  against  the  de- 
fendants, his  personal  representatives,  so  far  as  related  to 
any  right  or  claim  of  the  plaintiffs  against  him  at  the  time  of 
his  death,  whereby  the  answer  of  the  said  C  C  RooseveUj 
would  form  part  of  the  record,  and  the  defendants  have 
&e  benefit  thereof  in  their  defence,  as  his  personal  repre- 
sentatives ;  whereas  the  present  is  a  new  original  bill  of 
the  plaintifib,  which  takes  no  notice  of  the  former  bill  and 
answer,  &c.  but  seeks  a  discovery  and  account  from  these 
defendants,  as  executors,  as  though  the  former  bill  had  not 
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been  filed,  nor  the  answer  of  the  said  C.  C.  Roasevek  put      181T. 
in  thereto.    And  the  defendants  insisting  on  their  plea  in 
bar,  prayed  judgment,  &c. 


T. 
BoOtSTBLT. 


J.  EmoU^  for  the  plaintiffii. 

G.  Oriffiny  for  the  defendants,  fle  cited  1  Vem.  306. 
463.  3  Mc.  486. 

The  Chancellor.  The  plea  ought  to  be  allowed ;  for 
instead  of  an  original  bill,  there  ought  in  this  case  to  have 
been  a  bill  of  revivor  against  the  representatives  of  Roose- 
odt,  who  had  already  filed  bis  answer,  of  the  benefit 
ci  which  they  ought  not  to  be  deprived.  The  statute 
(1  JV.  JL  L.  488.)  does  not  require  or  permit  the  suit  to 
be  abated  in]  case  of  the  death  of  one^  of  the  defend- 
ants. Perhaps  the  plaintiff  may,  in  certain  cases,  be 
entitled  to  dect  between  a  new  bill  and  a  bill  of  revivor, 
according  to  the  dictwn  in  the  cases  referred  to,  but  it 
would  not  be  reasonable  in  this  case,  after  the  defendants 
had  answered. 

Leave  to  amend  the  bill,  on  payment  of  costs. 


4 

Catlin  against  Harned  and  others. 

Where  on  a  bUl  t6  foreelof e  a  nortgage,  a  ii^eqveiit  mortgage^,  or  jodgnieiit     OMofttf*  1& 
eredHor,  who  ii  made  a  party  defendant,  aaiwen  and  diaeklnu,  he  it  entifled 
to  eeeta  agauft  the  pUintiii;  to  be  paid  oat  of  the  fiind,  if  thatitanAeient»  and 
if  not,  to  be  paid1>7  the  phdnti#;  he  not  baring  applied  totiieh  defendant^  be- 
fbie  fvit  broiii^t,  to  releafe,  or  othen?  iae  ditefaum. 

BILL  to  foreclose  a  mortgage,  executed  by  J.  Homed 
and  Ms  wife,  to  the  plaintiff.  The  mortgagors  answered,  ad- 
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181 T.      mitting  the  facts,  and  consenting  to  a  foreclosure.    Two  of 
K^'v^^  the  defendants  who  had  obtained  jilflgments  against  /,  Har- 
CATLur      ^^  subsequent  to  the  plaintiffs  mortgage,  suffered  the 
Habnkd      bill  to  be  taken  against  them,  pro  confuso.    J.  W.  a  sub- 
"  sequent  mortgagee,  and  G.  C.  a  subsequent  judgment  cre- 

ditor, answered  separately,  admitting  the  facts  charged  in 
tl)e  plaintiiTs  bill,  and  disclaiming ;  and  the  only  question 
was,  whether  they  were  entitled,  on  their  disdiaimer,  tg 
costs  against  the  plaintiff. 

Slossony  for  the  plaintiff. 

C.  W.  Oraham^  contra. 

The  Chancellor.  The  defendants  who  have  disclaim- 
ed are  entitled  to  costs  against  the  plaintifl^  to  be  paid  out 
of  the  fund,  if  sufficient,  to  satisfy  the  demand  of  the  plain- 
tiff and  their  costs ;  aqd  if  not  sufficient,  then  to  be  paid 
by  the  plaintiff.  They  were  not  called  upon  nor  requested 
to  disclaim,  by  release  or  otherwise,  before  suit  brought, 
which  application  to  them  would,  probably,  have  saved  the 
necessity  of  making  them  defendants.  A  very  slight  re- 
fusal or  neglect,  on  the  part  of  these  defendants,  might  be 
sufficient  to  deprive  them  of  costs ;  but  without  fault,  and 
even  ignorant,  as  the  judgment  creditor  may  be  supposed 
to  be,  of  the  mortgage,  they  ought  not  to  be  sent  out  of 
court  without  their  costs|^'^  But  the  allowance  of  costs  at 
all  to  these  defendants,  is  attended  with  some  difficulty,  if 
,  those  costs  are  eventually  to  fall  on  the  plaintiff;  for  he  was 
under  the  necessity,  as  it  is  generally  understood,  of  mak- 
ing the  subsequent  incumbrancers  parties.  In  Hanheyv. 
WUsoTi,  cited  by  Cooper^  in  bis  treatise  of  pleadinj^s,  (p. 
311.)  it  appears  that  a  subsequent  mortagee  who  had  dis- 
claimed, was  denied  costs.  It  is  a  question  on  which  dif- 
ferent opinions  may  be  entertained ;  but  where  the  parties 
flt^nd  equally  fair,  in  every  respect,  I  think,  that  the  plain: 
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i^  tbe  actoTj  who  brings  the  other  into  the  court,  ought  to      1817. 
pay  tbe  expense. 


B^WN 
T. 

Order  accordingly.       RicKyirg. 


Brown  fmainst  Ricketts  and  others,  Executors. 

Foblieation  Is  ptsaed  in  a  cause,  by  IQiBg  a  eeitificato  of  Uie  cleik  of  the  entiy  October  14* 

and  espiniioii  of  die  preWoiu  rales,  with  the  register  or  assistant  register, 

•Dd  catcriag  a  rale  with  hias  to  pass  pnbUeatioii.    Either  pafty  who  has  ez« 

aained  witnesses  may  gire  rales  for  pahlieation,  hot  the  rale  for  pnUkatioii 

can  he  entered  only  by  the  pafty  who  has  giyen  the  preriovs  rales. 

The  defendsnt  cannot  pass  publication  on  the  plaintiiT's  rales;  nor  vice  wrea. 

\ 

; 

THE  defendants'  solicitor  entered  a  rule  with  the  derk 
on  the  22d  of  JMarcA,  1817,  giving  three  weeks  to  the  plain- 
tiff to  produce  witnesses;  and  on  the  12th  of .tfpril^  1817,  he 
^tered  another  rule,  for  the  plaintiff  to  show  cause  why 
publication  should  not  pass  in  three  weeks.  After  the  ex- 
piration of  the  time,  he  took  no  further  step  in  the  cause, 
and  did  not  pass  pubhcation ;  which  is  done  by  procuring 
the  clerk's  certificate  of  the  entry  and  expiration  of  those 
rules,  and  filing^  it,  and  entering  the  rule  for  publication 
with  the  register. 

The  plaintiff '«  solicitor  then  entered  the  rule  himself 
with  the  register,  to  pass  publication,  and  set  down  the 
cause ;  and  now  moved  to  bring  on  the  cause  for  hearing. 

The  counsel  for  the  defendants  objected  that  the  cause 
was  not  ready  for  hearing,  and  that  publication  has  not 
duly  passed*  He  contended,  that  the' opposite  solicitor 
could  not  do  it  upon  the  defendants'  rules,  and  could  only 
pass  publication  i^mmi  his  awn  rvks.  As  the  cause  now 
Stood,  the  defendants'  solicitor  might^o  on  and  examine 
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1817.      witnesses^  and  he  might  have  good  reasons  for  notpassing 
y^^^^^ifi^  publication* 


B&OWBT 

r. 
Ricxjnrr. 


Burr,  for  the  plaintiff. 
It^gh  contra. 

The  Chancellor  was  of  opinion  that  the  objectioa 
was  wen  taken,  and  that  the  cause  was,  consequently,  not 
ready  for  hearing.  Jn  one  of  Lord  Cotcnir^s  rules 
{Beamtf  Orders  in  CAanoery,  p.  96.)  it  was  declared  to 
be  the  course  of  the  court  to  permit  the  party  to  examine 
witnesses  vntA  pMxcatixm.  There  is  no  doubt  that  either 
side  who  has  examined  may  give  rules  for  pubUcatioti,  but 
the  defendant  cannot  give  them,  until  the  plaintiff  has  been 
in  default.  (JVltoIand't  PracHeti  ?•  1^-)  Publication 
cannot  pass  but  by  rule  to  be  entered  with  the  register 
or  assistant  register.  This  has  been  frequently  decla- 
red by  orders  in  the  Englvk  chancery  to  be  the  practice ; 
(JBeatnes^  Orders  p.  319.  8S3.  336.)  andJt  is  the  practice 
here.  Hht  passing  publication  being  founded  on  the  pre- 
vious rules  for  publication,  it  can  only  be  done  by  the  party 
procuring  the  rules.  They  are  connected  parts  of  one  act, 
and  it  would  be  unfit  and  unprecedented,  for  the  defend- 
ent  to  pass  pubhcation  upon  the  plaintiff's  rules,  when  he 
is  only  entitled  to  proceedwith  his  nik9^  on  the  plaintiff's 
default. 

Motion  denied* 
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WuxuMS  against  WiIkins  and  others,  executors  of 
Beitsh* 


65 


1817. 


W1L1.1AM0 

T. 


A  pbintit;  foiiii;  tii/ir«a|MNipem,  and  neorering  a  legtey  ftgainft  execnton,     Oeto6<r  16: 
is  entitled  only  to  the  actiiilcMtt'or  expensee  of  the  suit,  to  be  paid  ovt  of 
the  assets. 

It  lests  in  the  discretioii  of  the  contt,  to  erderprnqv^  or  di-tfiw  oosts,  aecord- 
fng  to  the  eireumstanees  of  the  case. 

THE  plaintiff  sued  tn/orma  pauperis^  and  recovered  a 
legacy  of  300  dollars,  with  interest.  The  executors  had 
refused  to  pay  the  plaintifl^  because  the  will  directed  the 
money  to  be  put  out  at  the  discretion  of  Ae  executors, 
and  diey  apprehended  that  the  plaintifl^-  who  was  bom  a 
slave,  and  emancipated  by  -the  will,  would  waste  tlie 
money. 

The  question  was,  whether  the  plaintiff  was  entitled  to 
costs. 

The  Chancellob:  said  the  cases  had  been  reviewed  in 
Rattray  v.  GeorgCj  (16  Veseyy  2S2.)  and  there  was  found 
to  be  a  great  variety  of  contradictory  decisions  upon  the 
subjects  of  pamper  costs,  and  the  result  was  that  the  court 
had  a  discretion  in  each  case.  Here  was  no  very  unrea- 
sonable delay  in  the  executors,  and  the  plaintiffs  ought  not 
to  recover  dioea  costs,  but  only  the  actual  expenses  of  the 
suit,  to  be  paid  by  the  executors  out  of  the  assets. 

Order  accordingly. 
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Mbssonier  ogamA  Eauman. 


MaSBOHISB 

Kauuait* 


Oetodcr  16.  An  n^ppuA  is  only  a  itay  of  the  prooeediagi  intiie  fint  inflttiieet  ud  the  patty 
in  whoM  faronr  the  deeiee  ii,  nay  tettt  /eove </  f/beeouri;  praeeed,  not- 
withstanding the  appeal:  and,  on  motion  for  that  pnipote,  the  eoort,  afUr  an 
i^peal  filed,  ordered  a  reference  to  a  master  to  ascertau  the  precise  sum 
due  by  the  defendant,  with  interest ;  and  tliat  the  defendant  bring  the  amoost 
into  ooort  within  90  days  after  confirmation  of  the  report,  ov  that  he  giras 
security  to  be  approred  of  by  a  master,  to  perfonn  the  decree,  or  such  de- 
cree as  miglit  be  awarded  against  him  on  the  appeal,  or  that  execnthm  istue, 
notwithstanding  the  appeal. 

AN  appeal  to  the  court  for  the  trial  of  impeachments 
and  the  correction  of  errors,  from  the  decree  lately  pro^ 
•         nounced  in  this  case^  (a)  having  been  filed. 

7.  A  Emmet^  for  the  plaintiii^  now  moved  for  leave  to 
complete  the  decree,  by  a  reference  to  a  master  to  ascer- 
tain the  precise  sum  due,  by  computing  the  interest  on  the 
amount  decreedto  be  paid;  and  that  the  defendant  be  di- 
rected to  bring  the  sum  reported  into  court,  within  30  days 
from  the  confirmation  of  the  report,  to  be  invested  in  pub- 
lic stock  for  the  benefit  of  whom  it  may  eventually  con- 
/  cern ;  or  that  the  defendant,  within  that  time,  ^ve  security 

to  be  approved  by  a  master,  to  perform  the  decree  afore- 
said, or  the  decree  that  shall  be  awarded  against  the  de- 
fendant upon  appeal,  or  that  execution  issue  notwithstand- 
ing the  appeal. 

Harison^  contra. 

The  Chancellor.  It  is  very  just  and  reasonable  that 
the  motion  should  be  granted*  The  decree,  in  this  case, 
is  for  a  large  sum  of  money  due  to  the  plaintiff;  and  as  the 
defendant  is  not  held  to  bail  in  this  court,  and  as  the  de«- 
creeis  not  like  a  judgment  at  law,  a  lim  on  band  until 

(a)  Vide  a  C  ante  page  9- 
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dtizure,  it  is  necessary,  and  is  loudly  demanded  by  justice.       I8ft . 
Aat  the  plaintiff  should  have  some  security  for  his  de-  >«^v^^ 
mand,  pending  the  appeal.    It  appeared,  from  the  plead-  Me«»®»»» 
ings  and  proofs,  that   the  defendant  was  himself  a  fo-     KAmtAir. 
reigner;    a  more  reasonable  case  for  security   cannot 
wdl  be  conceived.    There  is  nothing,  at  present,  to  hin- 
der the  defendant  from  withdrawing  himself  and  his^  pro- 
per^ from  the  reach  of  the  process  of  tbe  court.    If  the 
court  has  any  power,  at  all,  in  the  case,  it  is  indispensable 
fliat  it  should  now  exercise  it.    The  case  ts  within'  the 
reason  of  the  statute,  which  requires  security  on  writs  of 
error  frotn  judgments  in  iRrsonal  actions  at  law,  in  order  to 
render  the  writ  of  error  Irsupersedeas  to  an  execution.  It  is 
probable  that  this  cause  cannot  be  brought  to  a  decision  in 
the  court  of  appeals  during  the  next  session,  and  the  plain-    « 
tiflPs  debt  may  be  e:iposed  fo  much  jeopardy,  and,  proba- 
bly, to  total'  loss,  by  the  delay.    If  after  great  persevering 
and  expensive  efforts  to  obtain  justice,  a  decree  can  be 
baffled,  and  the  defendant  escape,  in  this  way,  it  may  be 
truly  said  of  a  successful  plainti^  tu  ndrix  floras. 

In  England^  an  appeal  to  the  house  of  lords  is  no  stay  of 
proceedings  in  chancery,  or  of  execution,  without  the  spe- 
cial order  of  the  chancellor;  and  such  an  order,  we  maybe 
assured,  would  never  be  granted  in  a  case  like  this,  until 
die  sum  recovered  was  placed  in  a  state  of  security.  Thus^ 
in  WiUan  v.  Lilian,  (16  Vesey^  216.)  on  motion  to  stay 
proceedings  until  the  appeal  should  be  heard,  the  party 
offered  to  bring^thc  money  into  court,  to  be  laid  out  for  the 
party  who  should  be  ultimately  entitled;  and  the  same 
Course  had  been  pursued  in  other  cases.  In  Monkhause  v. 
Corporation  ofBe^ordj  (17  Vesey^  S80.)  on  a  decree  by  a 
mortgagee,  the  court  refused  to  suspend  execution  pending 
an  appeal,  unless  the  money  was  brought  into  court,  and 
the  interest  and'costs  paid  to  the  plaintifl^  on  his  Under- 
taking to  refund,  if  the  decree  should  be  reversed.  So, 
also,  in  the  case  of  Way  y.  Fm/^  {IS  Vtsey^  452.)  the  chan' 

Vol.  III.  10 
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1817.      cellOF  allowed  the  plaintiff  to  take  a  legacy  decreed  to 
^i^K^fci/  him,  notwithstandiog  the  defendant  had  appealed,  on  his 
MBsioauB   giving  approved  security  to  refund,  if  the  decree  should  be 
lUvuAM,    reversed. 

There  is  no  doubt,  therefore,  that  the  effect  of  such  a 
motion  as  the  present  one  would  be  a  matter  of  course  in 
the  English  chancery,  before  the  appeal  could  be  allowed 
to  operate  as  a  supersedeas.  I  see  no  reason^  nor  any 
objection,  against  the  possession  and  exercise  of  equal 
power  in  this  court.  In  Green  v.  Winter^  (1  JAns. 
Ch,  Rep.  77.)  the  question  was  discussed,  and  considered; 
and  I  concluded  that  it  rested  iti%e  discretion  of  this  court 
todeterminewhen,  andhow  far,^  party  might  have  liberty 
to  proceed,  notwithstanding  an  appeal.  The  same  point 
was  raised,  and  the  same  conclusion  drawn,  in  BradweU  y. 
Weeks.  (1  Johns.  Ch.  Rep.  325.)  I  observed,  in  those 
cases,  that  it  was  well  understood  and  established  in  die 
courts  at  law,  (2  Term  Rq^.  78.  4  Term  Rep.  4S6.,  and  the 
eases  cited  in  the  notes,)  that  it  rested  m  tlie  discredon 
of  those  courts  to  determine  when  a  writ  of  error  was  a  su^ 
persedeas.  The  statute  requiring  bail  on  writs  of  error 
(which  was  copied  from  the  statutes  of  S  Jac.  I.  and  16  and 
17  C%.  II.)  oiily  went  to  declare,  that  without  bail  in  the 
given  cases,  a  writ  of  error  should  noi  be  a  supersedeasy 
and  it  left  the  discretion  of  the  courts,  as  to  when  error 
shaM  be  a  supersedeas,  unimpaired. 

By  an  order  of  the  English  house  of  lords,  of  1807, 
(1^  Vesey^  184.)  it  was  declared  that,  *'fora  very  long 
course  of  years,'^  courts  of  equity  had  been  in  the  habitual 
practice  of  proceeding,  notwithstanding  appeals ;  and  that^ 
^  according  to  the  present  practice  of  the  house  of  lords,'' 
appeals  do  not  stay  proceedings,  without  an  order  of  the 
court  of  equity  for  that  purpose,  or  a  special  order  of  the 
house  of  lords.  The  resolution  of  tlie  house  of  lords  fur- 
ther adds,  that  "such  a  practice  cannot  be  departed  from, 
without  introducing  consequences  the  most  oppressive  to 
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the  suitors  in  courts  of  equity,  and  the  utmost  inconve-      1817. 
nience  in  the  administration  of  justice  in  such  courts.'*         w^^^^/ 
This  practice  of  the  house  of  lords  was  declared  to  be   ^»^«tow 
founded  on  a  v(Bry4ong  course  of  years ;  and,  indeed,  as      ^^^- 
early  as  1697,  we  find  in  the  case  of  Homer  v.  PojAatn^ 
(CoUe^s  P.  C.  1.)  an  instance  in  which  the  court  of  chan- 
cery proceeded  in  a  cause  pending  an  appeal,  and  this 
instance  was,  in  that  case  made  known  to  the  house  of 
lords.    In  February^  1786,  the  court  of  this  state,  for  the 
trial  of  impeachments  and  the  correcHon'  of  errors^  declared, 
by  a  general  rule,  ^that  on  appeals,  the  practice  of  the 
court  shall  be  conformable  to  that  of  the  house  of  lords 
in  Ef^landf  when  sitting  as  a  court  of  appeal,  until  further 
order." 

Motion  granted. 


N.  Pendleton  against  Eaton  and  others. 

When  botii  parties  tie  eqnelly  ionoeent,  and  both  are  endeaTouriag  to  aroid  a     Octt^  ! 
Um  eeuaed  by  asother*  cotU  wiU  not  be  awaidtid  to  either  party  as  against 
the  other.  « 

THE  bill  was  filed  in  October^  1810,  by  the  plaintifl^  a 
mortgagee,  to  compel  the  mortgagors  to  come  to  an  ac- 
count, and  pay  the  plaintiff  the  amount  due  on  the  mort- 
gBLg^  and  redeem  the  same,  or  be  foreclosed  of  all  equity 
of  redemption. 

The  mortgage,  dated  the  17th  of  February^  1804,  for  a 
twict  of  land  in  Greene^  county,  was  executed  by  Jlmos  Ea- 
ton and  Md  IkLton^  defendants,  to  the  plaintiff  to  secure 
the  payment  of  13,500  doUara,  beibg  the  amount  of  the 
purchase  money  of  the  same  land  conveyed  by  the  plain- 
tiff to  them,  and  payable  in  three  equal  instalment^  at 


Digitized  by  VjOOQiC 


\0  CASES  IN  CHANCERY. 

1817/     five,  six,  and  seven  years,  and  as  further  security,  they  «c- 
Vm^v^i-^  ecuted  a  judgment  bond  to  the  plaintiff,  on  which  judgment 
fMDLBToir   was  entered  up  the  18th  o(  February^  1814,.  and  MdE. 
BxToy.      also,  as  additional  security,  executed  a  mortgage  to  the 
' '  plaintiff  on  his  farm  in  Coltanbia  coimty,  but  which  was  af- 
terwards released,  on  receiving  the  interest  due  to  the  Ist 
of  Mayy  1806,  and  the  bond  and  mortgage  of  M.  Dorr, 
the  purchaser  of  the  farm.    The  bill  stated  that  13,412 
dollars,  now  remained  due,  for  which  the  mortgaged  pre* 
mises  were  a  slender  security ;  that  the  mortgagees  ne- 
glected to  make  payment,  but  combining  with  one  M*  Ea^ 
ton,  J.  JBeac/i,  and  others,  they  set  up  certain  pretended  re* 
htjLses  of  parts  of  the  premises,  and  receipts  of  the  pkun- 
ti£^  which  the  plaintiff  alleged  were  forged,  and  which 
were  particulariy  described  ;  and  that  under  colour  of  these 
releases,  A  £.  had  sold  and  mortgaged  to  the  defendants 
various  parts  of  the  premises. 

In  June,  1811,  WiUiam  Edgar,  a  defendant,  in  his  an^ 
swer,  stated  that  he  lent  ,Amo$  Eatarij  in  January^  1810, 
three  thousand  dollars,  for  which  he  took  his  bond,  and 
a  mortgage  on  part  of  the  premises  mortgaged  to  the 
plaintif]^  on  the  advice  of  counsel,  that  the  land  was  unin- 
cumbered ;  that  he  was  entirely  ignorant  of  the  transac- 
tion stated  by  the  pl&intifi^  in  his  bill,  and  insisted  on  the 
lien  on  that  part  of  the  premises  mortgaged  to  him.  The 
cause  was  at  issue,  as  to  Edgar,  m  •Spril,  1812. 

In  Mvember,' ISll,  E^ar  filed  a  cro^s  bSl,  stating  his 
answer  to  the  original  bill,  and  that  the  plaintiff  had  issued 
an  execution  on  his  judgment,  and  levied  on  the  mortgaged 
premises ;  that  the  release,  from  Pendleton  to  Amos  Eaton, 
of  an  claims  under  the  mortgaged  premises,  was  dated 
the  2d  of  May,  1808,  and  recorded,  &c.  And  praying, 
among  other  things,  that  the  residue  of  the  land  not  mort- 
gaged to  the  plaintiff,  (£.)  and  all  the  estate  of  the  Eatons, 
might  be  sold,  and  first  applied,  &c.  And  that  the  plain- 
tiff (JB.)  might  be  permitted  to  redeem  the  first  mortgage) 
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if  he  thought  fit,  and  that  an  injunction  issue  to  atay  aH      1817. 
proceedings  on  the  execution,  &c.  v^^'^fc/ 

In  the  answer  to  the  crass  biD,  the  defendant  (P.)  set  ^^^^ 
forth  his  mortgage,  judgment,  &c.  And  particularly  de*  Eato». 
scribed  die  forgery  of  the  three  rdeasesy  for  neatly  the 
whole  of  the  mortgaged  premises  ;  and  stated  that  Jbnos 
Eaton  had  been  convicted  of  the  forgeiy  of  one  of  the 
releases  ;  that  the  defendant  had  offered  to  compromise 
with  the  plaintiff  {E,)  on  bis  losing  one  half  of  his  debt, 
which  the  plaintiff  declined,  &c^  that  he  submitted  to  have 
his  mortgage  redeemed  by  the  plaintiff  &c. 

This  answer  being  put  at  issue,  voluminous  evidence 
was  taken  on  the  part  of  the  defendant. 

Both  causes  came  on  to  be  heard,  together,  in  June  last, 
and  a  decree  was  made,  declaring  the  release  in  question, 
fidse,  fraudulent,  and  void  ;  that  die  defendant,  Edgar. 
elect  in  twenty  days,  to  pay  the  debt,  and  take  an  assign- 
ment of  the  mortgage,  securities,  &c.,  or  that  he  be  fore- 
dosed  of  all  equity  of  redemption,  &c.  Edgar  made  no 
election,  and  the  question  reserved,  and  now  submitted  to 
the  court,  was,  who  should  pay  the  costs  of  either  or  of 
both  suits. 

PendkUmj  in  proper  person. 

Baldmn  for  Edgar, 

The  Chancellob,  after  disposing  of  the  question  of 
costs  under  a  particular  rule,  proceeded  to  consider  the 
question  as  to  the  costs  of  the  suits  at  large,  as  follows : 

Edgar  was  brought  into  court  in  the  original  suit,  an  in- 
nocent and  bona  fide  mortgagee  .He  had  no  concern  with 
a  greater  portion  of  the  matter  in  the  bill,  in  which  nineteen 
other  defendants  were  charged.  He  answered,  by  setting 
up  his  mortgage  feiriy  taken,  and  denying  all  knowledge  cf 
ai^  firaud  in  ^9mos  EaUm^  in  procuring  the  releases  which 
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1817.  appeared  upon  record,  and  which  showed  the  land  to  be 
^i^K^fci/  free  from  incumbrance  when  he  took  his  mortgage. 
Pbvbletov  There  can  be  no  just  ground  for  charging  Edgar  with 
EiLTOH.  costs  in  the  original  suit^  He  has  done  nothing  which  he 
had  not  a  right  to  do.  But  he  filed  a  cross  bill ;  and  under 
the  circumstances  of  the  cat«e  he  was  justified  in  doing  it. 
After  his  answer  to  the  original  biU,  Pendleton  should 
either  have  dismissed  it,  as  to  him,  or  gone  on  to  establish 
his  allegations,  and  to  make  manifest  his  prior  and  better 
title.  Instead  of  doing  so,  he  resorted  to  his  judgment  at 
law,  and  proceeded  to  sell  the  very  land  covered  by  the 
conflicting  mortgages.  By  this  means,  he  drove  Eidgar^  by 
necessity,  to  resort  to  a  cross  bill,  and  to  stay  the  sale  by 
injunction^  until  the  merits  of  the  original  suit  had  been 
discussed  and  settled.  That  cross  bill  was  not  properly  a 
bill  to  redeem.  That  was  not  its  character  or  object.  It 
was  to  stay  the  execution  at  law,  and  to  insist  on  the  vali- 
dity of  his  claim  under  JSd|gar's  mortgage.  The  great  prolix- 
ity and  expense  of  the  answer  to  the  cross  bill,  and  of  the 
proofs  taken  in  the  cross  cause,  were  matters  of  the  de- 
fendant's^wn  seeking  in  that  cause.  The  whole  suit  was 
forced  upon  Edgar^  by  the  act  of  the  original  plaintiff  and 
Edgar  ought  not  to  be  charged  with  the  expenses  of  it 
Suppose  the  original  plaintiff  had  gone  on  to  proof  and  hear- 
ing, in  the  original  cause,  and  obtained  the  decree  which 
he  finally  obtained,  there  would  have  been  no  equity  in  con- 
demning Edgar  in  the  costs  of  the  suit  He  was  brought 
into  court  innocently,  and  he  had  a  right  to  stand  upon  his 
mortgage,  until  the  falsity  of  the  releases  was  made  out. 
The  cross  bill  does  not  alter  the  equity  of  the  question  of 
costs,  as  it  would  have  stood,  if  there  had  been  no  cross 
bill,  for  it  was  the  act  of  the  original  plaintiff  in  quitting 
bis  suit  after  the  defendant's  answer,  and  resorting  to  his 
execution  at  law,  that  rendered  Edgar^s  bill  necessaiy. 
Nor  do  I  think  that  the  offer  mentioned  in  the  answer 
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to  the  cross  bill  alters  the  case.    Edgar  was  bound'  to      1817. 
accept  of  a  composition,  and  leave  the  question  of  title  \^^^^^ 
and  right  between  them  undecided.    That  was  a  matter   p^^i^btow 
resting  in  his  discretion^  and  cannot  enter  into  the  consi-      Batok. 
deration  of  the  case,  as  it  stood  upon  actual  litigation ;  and, 
besides,  the  answer  being  put  in  issue,  there  is  no  proof 
which  I  have  seen  of  this  offer. 

Upon  the  whole,  both  parties  are  equally  innocent,  and 
have  been  equally  struggling  to  avoid  a  loss,  and  I  cannot, 
according  to  the  course  and  practice  of  the  court,  punish 
either  party  with  costs,  as  against  the  other. 

There  is  another  fact  in  this  case  which  is  important,  as 
to  t^e  question  of  costs.  The  costs  of  the  ori^al  plain- 
tiff od)ght  to  be  charged  upon  the  fund  which  was  in  con- 
test That  is  the  proper  subject  of  the  charge,  and  I  have 
no  evidence  that  it  is  not  fully  adequate  to  satisfy  the  plain- 
tiff's debt,  interest,  and  costs.  The  plaintiff  elects  to  fore- 
close  the  equity  of  redemption,  by  which  he  takes  the  sub- 
ject to  himself  by  a  strict  and  technical  foreclosure,  instead 
of  selling  it  under  the  direction  of  the  court.  I  have  no 
ground,  then,  in  the  absence  of  positive  proo(  for  any  other 
presmmption  than  that  the  land  is  sufficient  for  ail  the  pur- 
poses for  which  it  ought  to  be  charged. 

Ordeted,  that  neither  party  in  either  suit  have  costs,  as 
against  each  other. 
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SrAOKBOOtS 

BMx.t^v,  Stacrhouse  against  Halset. 

dthUrU.  Whtn  tliettefiDte  dii*etf  the  •dTeitiMmot  lor  the  Mie  of  mortgigttd  ynm- 
iffM  to  be  pnbluhed  «oaee  a  week  for  eis  •neeetiiTe  nonthi,"  hmar,  not 
calendar  OMMitha,  are  iatended. 


BILL  to  set  aside  a  sale  of  mortgaged  premises,  under 
a  power  contained  in  the  morgtage. 
The  cause  was  submitted  on  the  bill  and  answer 

^yman{  fcft  the  pluntiff.  • 

MaxweUj  for  the  defendant. 

The  single  point  was,  whether  the  words  of  the  statuti^ 
directing  the  advertisement  of  the  sale  "once  a  wedc  tar 
six  successive  months,''  meant  calendar  or  lunar  montfad. 

The  CHANCEtLOB  ruled  that  lunar  months  were  under- 
wood here,  and  in  all'cases,  in  statutes,  where  mowthsr  are 
mentioned,  and  there  is  nothing  in  particular  to  indicate 
that  ealmdat  months  were  intended,  in  contradistinction 
to  the  other.  The  cases  of  Lacon  v.  Hoopery  (6  Term 
JS^.  224.)  and  of  Taiboi  r.  Lis^eH  (1  Wm.  BladctUmt's 
Bqf.  450.)  were  referred  to.  (a) 

(a) ▼ideJLertRg T.  BBOluig,  15 JUiu.  R^  119.    S.  P. L^/Uigioai  r.  PUr- 
poM,  1  JbAnt.  CwMy  lOa    Jbdbon  r.  Clarl,  7  Johu.  Aqi.  217. 
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Mattocks  agatnst/TREMAiN  and  others. 

To  entitle  a  party  to  a  writ  of  n«  exeat,  hit  debt  or  demand  mast  be  satiafactoriiy 
aieertained  ;  a  mere  declaration  of  belief  of  the  ezistenee  and  amoont  of  hii 
elaim,  i»  not  tuffieient;  there  most  also  be  a  poeitive  affidavit  of  a  threat  or  pur- 
poae  of  the  party  against  whom  the  writ  is  prayed,  to  go  abroad;  and  that  the 
debt  woold  be  lost,  ^  at  least  in  danger,  by  his  departure  from  the  state* 

M  seems  that  a  writ  of  ne  eXeat  will  not  be  granted,  on  petitioh  and  notion  only 
wtthont  a  bill  preTionsly  filed. 

TH£  petition  of  the  defendant,  Ttemain^  stated,  that  he 
was  payee  of  a  note  of  the  plaintiffs  to  him,  for  3,272  dol- 
lare,  and  endorsed  it  to  the  other  two  defendants,  who 
thereupon  arrested  the  plaintifl^  at  law,  but  did  not  hold 
him  to  bail,  owing  to  the  representations  of  the  petitioner 
of  his  solvency,  &c.  That  the  plaintiff  filed  his  bill  against 
all  the  defendants,  for  an  injunction  to  stay  the  suit  at  law, 
on  the  ground  that  he  had  never  given  such  note,  and  the 
injunction  was  granted.  That  the  petitioner  is  informed 
and  believes,  that  the  plaintiff  is  selling  off  his  property,.,and 
is  about  to  remove  out  of  the  state.  That  by  the  said  bill, 
the  plaintiff  at  law  aeeics  a  discovery,  and  account  of  the 
petitioner.  That  the  note  was  given  on  a  partnership  ac- 
count, and  the  plaintiff  owes  the  petitioner  2,000  doUars  on 
the  partnership  accounts,  beyond  the  amount  of  the  note, 
and  for  which  claim  he  has  no  redress  at  law,  the  same  not 
being  as  yet  liquidated.  . 

Prayer  for  a  writ  of  ne  ^ccrt. 

The  petition  was  sworn  to  on  the  21st  of  Octobery  1807. 

6.  Cainesy  for  the  defendant,  moved  for  the  imt  of  ne 
exeat. 

The  Chancellor.  There  are  difficulties  arising  upon 
this  petition. 

r.  In  the  first  place,  the  demahd  of  the  petitioner  is  not 
Vol.  III.  11 


Mattocss 
TASMi.fir. 


Oetober2A^ 
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1817.  sufficiently  ascertained.  The  old  rule  wae,  thatsCatingtbe 
fielief  of  the  balance  of  an  account  was  sufficient,  but  Lord 
Eldon^  in  Jlmsinck  v.  Barklay^  (8  Vesey^  597.)  said  he  should, 
in  fiitinre,  pause  upon  such  a  general  statement^  unless  facts 
or  declarations,  as- the  ground  of  that  belief  were  giren. 
I  do  not  say  that  such  a  dictum  is  sufficient  to  form  a  new 
rule,  but  the  nature  of  this  case  requires  something  more 
than  a  general  declaration,  tb<at  the  pkinfiff  owes  him 
2,000  dollars  beyond  the  amount  of  the  note,  which  he- 
admits  was  given  on  a  partnership  transaction.  Why 
should  the  note  be  given  for  part  only  of  the  demand?  R 
is  evidence  that  no  more  is  admitted  by  the  plaintiff  to  be 
due^  and  it  is  so  far  evidg(ice  of  a  settlement ;  and  the  bill 
ffledby  the  plaintiff  claims  a  balance  d^e  him.  In  such  a 
pecuUar  case,  there  must  be  something  more  than  the  ge^ 
neral  declaration  of  belief. 

2.  The  evidence  is  not  sufficient  of  the  plaintiff's  inten- 
€on  to  go  abroad.  It  is  a  belief,  derived  merely  fitHn  in* 
fbnnation ;  and  fiiis  seems  to  refer  only  to  the  fact  that  the 
plaintiff  is  disposing  of  his  property.  There  ought  to  be  a 
positive  affidavit  of  a  threat  or  purpose  to  go  abroad. 
{Etches  V.  Lance^  7  Vesetf^  417.  Oldhan^  v.  Oldham^  7 
Vtseyj  410.  Jbne^v.  Mepfmn^  16  Vesey^  470.  Percn  v. 
PoweQ^  cited  m  Beams*  "  View  of  the  writ  of  ne  exeat^'*^ 
p.  25.  MS.  case  of  Mr^jB^.)  So,  also,  the  affidavit  ought 
to  have  stated,  that  the  debt  would,  at  least,  be  endan- 
gered by  the  departure  of  the  plaintiff.  (7  Vesey^  417. 
8  Fescy,  S3.)  '  * 

There  are  several  facts  set  forth  in  the  petition  which 
have  nothing  to  do  with  the  case.  The  plaintiff  is  sued, 
at  law  by  the  other  two  ddbndants,  and  with  that  fact,  or 
the  demand  upon  the  note,  I  have,  at  present  no  concern. 
The  application  is  only  on  behalf  of  the  petitioner,  and  he 
has  no  other  ground  for  the  writ  than  the  bahmce  due  to 
him  on  the  account,  and  his  affidavit  is  too  defective,  for  the 
Masons  I  have  stated. 
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3.  It  may,  also,  be  a  question,  whether  the  petitioner      181T. 
ought  not  to  have  filed  his  biO,  to  entitle  him  to  the  vmt.  v^p^^'^fc/ 
The  settled  rule  is,  that  the  writ  cannot  be  granted  on  pe-  ^S^S"*' 
dtion  and  motion,  without  a  bill  prerioudy  filed.    (JBr     j  J[J^ 
parte  Bruncker^  3  P.  TFnis.  312.)    Possibly,  the  defendant  ■      ■ 

may  move  for  the  writ  upon  the  flaint^s  bitty  seeing  his 
demand  may  be  liquidated,  settled,  and  recovered  under 
4he  present  bin.  The  difficulty,  however,  is,  that  the 
plaintiff  may  abandon,  or  dismis  his  bill,  on  paymeiit  of 
costs;  and  the  writ  should  not  rest  upon  a  bill  which  the 
party  suing  out  the  writ  cannot  contnxd. 

Motion  denied. 


The  Trustees  of  the  Methodist  EpiscopAt  Church  and 
others  against  John  D.  Jaqxjes  and  others. 

Where  Uw  hnsbttid  is  permitted,  by  the  wife,  to  have  the  Baiiageiiieait  of  hiT  Oettikir  1»  ^  %     ] 
■epKiite  pfopeitj,  fecured  to  her  by  a  maifiafe  eettleneiit,  to  receiTe  renti,     •"jj^  *'^ 
«ce.  Tory  etrict  proof  of  his  haTiiig  paid  to,  and  settled  with  her,  dttring  hec    *''*"'^"*  ^ 
fife  time,  for  the  snms  reecived,  is  sot  reqoired;  bat,  Irom  the  eoniideiitiai 
iMtwe  of  the  eonnexioo,  the  most  faroarabie  presnmptione  are  ladalged  to* 
wards  him.    He  oannot,  however,  chdm  money  reeeired  by  him  for  a  jodf- 
meat  debt  dae  to  the  wife,  oo  the  gromid  of  the  mere  parol  d§darmiUm»  of  j 

the  wife,  coatrary  to  the  terms  of  iettlement. 

Aftmt  covert,  with  respcet  to  her  separate  propety.  Is  to  be  eoneidarad  aa  «       ,  \ 

leme  sole,  to  the  extent  only  of  the  power  given  to  her  by  t|^e  Biairiage  set- 
tlement.   Her  power  of  disposition  is  not  ab»olate,  bat  $mb  oiada,  to  ta  ex-        ^ 
croised  according  to  the  mode  prescribed  in  the  debd  or  will  upder  which 
she  becomes  entitled  to  the  property.    Therefore, 

if  she  has  e  power  of  appointment,  by  foitf,  she  oamiot  appoint  by  denf;  or 
when  she  is  empowered  to  appoint  by  deed,  the  giviBg  a  bond,  or  note,  or  ^ 

parol  promise,  without  reference  to  the  property,  ormsldbg  apuol  glfloCit^ 
is  not  soch  an  appointment 

So,  ulien  it  is  said  in  the  setUement,  that  she  b  to  raeelve  from  the  fmtfet  the 
hwome  of  her  property,  as  it  may,  from  tiflM  to  time,  becoom  doci  the  has 
no  power,  by  mUkipatian,  to  dispose,  at  onee,  of  al^  that  ineone. 
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1817.        ^^  exapiion  can  be  taken  to  a  report  of  a  master,  unieis  the  objection  wmt 
.  made  to  him  preTiooa  to  his  signing  his  report. 

'         ir^^fc*'   ^  party,  in  an  account  before  a  master,  nnder  the  head  of  general  expeiues,  is 
CnSadH   '      "***  ^  ^*  allowed  any  thing,  without  specifying  particnlars. 

T.  Where  one  party  produces  a  paper  to  charge  the  other,  the  opposite  party 

JAqjJEt.  may  use  it  in  his  discharge;  but  it  does  not  follow  that  each  part  is  entitled 

•  to  the  same  credit. 

Where  the  discharges  are  inaccurate  in  some  instances,  and  are  destitute  of 
precision  and  certainty,  as  to  place  and  circumstance,  the  whole  may  be  re- 
jected. 
Cosis  on  exceptions  to  a  master's  report  are  allowed  to  each  party,  on  the  ex*'  - 

oeptions  in  which  they  have  each,  respectively,  prevailed. 
The  mistake  of  the  master  is  not  like  the  error  of  ajudgcand  isnio  rule  as  to  costs. 

THIS  c^use  was  broii^t  to  a  hearing,  on  the  pleadings 
and  proofs^  in  June^  1815,  {Fide  S.  C,  rol.  1.  p.  5.  and 
p.  450.)  The  decree  of  the  court,  the  27th  of  June^  1815, 
settled  the  principles  on  which  an  account  was  to  be  ta- 
ken between  tlie  parties,  and  an  order  of  reference  was, 
thereupon,  made  to  a  master,  to  take  and  state  the  account 
according  to  the  directions  there  given.  It  being  subse- 
quently discovered  that  some  of  the  property  ad¥e];tised 
for  sale,  under  the  decree,  had  been  mortgaged,  further  di- 
i*ections  were  given  to  the  master,  by  an  order  dated  the 
.5th  of  October^  1815.  In  pursuance  of  these  orders,  the 
master  proceeded  in  taking  the  accounts,  and  continued 
until  March^  1816,  when  he  died  without  having  completed 
tliem.  On  the  29th  of  ^pril^  an  order  was  made  trans- 
ferring the  reference  to  another  master,  who  made  his  re- 
port the  10th  of  *9pril^  1817.  The  plaintiffs  took  excep- 
tions to  this  report.  On  motion  of' the  defendant's  coun- 
sel, the  master  was  ordered,  on  the  8th  of  September^  1817, 
to  deliver  certified  copies  of  the  minutes  of  testimony  ta- 
ken, and  of  the  vouchers  produced  before  him.  (8.  C. 
vol.  2.^p.  513. 
Ott  1, 2, 8, 4.  The  cause  was  brought  to  a  hearing  in  October  last,  on 
the  exceptions  to  the  master's  report,  being  eighteen  if) 
njumber, 

Harison  and  Riggs^  for  the  plaintiffs. 

T,  A  Emmet^  for  the  defendant. 
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it  is  not  thought  necessary,  or  useful,  to  state  the  report      1817. 
and  evidence  at  large,  nor  to  note  the  decision  of  the^  n^^^'^^z 
court  on  those  exceptions  which  related  merely  to  matters  ^^0^^^"' 
q(  facts.    The  material  facta,  as  well  as  the  nature  of  the         ▼• 

other  exceptions,  and  the  points  decided,  will  sufficiently ! — 

appear  from  the  following  opinion  delivered  by  the  court. 

Second  excqaion.  That  the  master  charged  the  defend- 
ant with  the  rent  of  the  premises  adjoining  Broadway  and 
Crosby  street,  from  the  1st  of  Mvember^  1810,  to  the  1st 
of  May,  1812,  being  615  dollars,  with  interest,  without 
allowing ;the  defendant  to  be  dischai^ed  therefrom,  as  being 
received  by  him  for  and  on  account  of  his  wife,  and  paid 
or  otherwise  accounted  for,  and  settled  with  her  in  her  life 
time. 

The  Chancellob.^  The  defendant  admitted,  before  the 
master,  that  he  had  received  the  rent  in  question,  and  had 
given  his  receipts  for  it;  and  it  was  proved  by  Uditr  and 
his  wife,  that  the  defendant  had  applied  for  the  rents  from 
die  tenant,  and  signed  the  receipts.    The  objection  to  the  when  tiMhu. 
allowance  is,  that  he  had  paid  the  money  over  to  his  wife.  tedty'tETwtfe 
The  proof  in  support  of  that  allegation,  was  derived  fronnf  JJ^Uj^/"^^ 
the  testiomony  o{  Margaret  Stewart,  who  says,  that  she  lived  S  wSS^e****!? 
with  Mrs.  Jaqms,  when  Usher  hired  the  house,  and  that  ^527*7. '^ 
sometimes  she  received  the  rent  from  Ushevy  and  some- ng  pud  to,  ud 
times  the  defendant  received  it  and  paid  it  over  to  her,  and  ia  his  life  Umel 
that  she  was  present,  several  times,  when  Mrs.  Jaques  re-^lTed/?*^ 
ceived  the  rent,  and  also,  when  the  defendant  paid  it  overfi?m"(^e'  e<m£ 
to  her.    She  heard  Mrs.  Jaques  ask  the  defendant  if  he  had  tf"^   "^"^ 


gotten  the  rent  from  Udier^  that  she  wished  him  to  give  it^^^;^^"^^ 

It  is  said  that  the  most  entire  reliance  is  not  to  be  placed  ^     *  " 
on  the  accuracy  of  Miss  Siewarfs  testimony,  as  her  nar- 
rations were  alitde  vanable  and  inconsistent,  and  her  me- 
mory not  the  most  regular.    But  in  a  case  of  this  kind,  it 
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1817.      does  not  require  the  strongest  proof  to  protect  the  hus- 

\«^v^h^  band;  and  it  ought  to  be  obsenred,  that  the  character  of 

^'chtocb"*'  ^^^^  witness  stands  unimpeached,  and  that  she  was  the  cqd- 

JaJu«8      fidential  friend  of  Mrs,  Jaques.    TTie  rent  in  question  was 

— part  of  the  proceeds  or  income  of  the  wife's  estate,  and 

the  presumption  is,  that  the  wife  was  satisfied,  and  that  her 
husband  had  duly  accounted  to  her  for  the  rent  Unless 
we  reject  Miss  Stewarts  testimony  entirely,  we  must  draw 
this  conclusion.  I  admit,  that  as  between  strangers,  a 
more  strict  and  severe  proof  would  be  required,  but  the 
books  teach  us  that  the  greatest  liberality  is  shown,  and  die 
most  favourable  presumptions  indulged,  when  the  husband 
is  permitted  by  the  wife  to  be  concerned  in  the  manage- 
ment of  the  income  of  hw  separate  estate,  as  it  occasion- 
ally accrues. 

Exception  allowed.     ^ 

Third  exeeptim.  That  the  master  has  charged  the  de- 
fendant with  all  sums  of  money  jvhich  appeared  to  have 
been  possessed  or  claimed  by  the  wife  during  her  mar- 
riage, and  which  came  into  his  hands,  without  considera- 
tion or  regard,  whether  such  sums  were  comprehended  in 
the  deed  of  marriage  settlement,  or  produced  by  the  sale, 
change  or  transfer  of  some  part  of  the  settled  property, 
instead  of  taking  an  account  of  all  her  personal  estate  at 
the  marriage,  and  secured  to  her  by  the  settlement,  and 
permitting  the  defendant  to  discharge  himself  by  account- 
ing therefor. 

The  CHANtELLOR.  This  ^ception  is  generally  to  Ae 
mode  of  accounting  before  the  master,  and  it  is  a  sufficient 
answer  to  it,  that  it  was  not  taken  before  the  master.  The 
mode  adopted  was  acquiesced  in.  It  would  be  oppres- 
sive, and  render  cases  of  reference  a  grievous  burden,  if  a 
party  might  be  permitted  to  lie  by^viriih  an  objection  of 
that  kind,  until  the  accounts  had  been  taken,  after  a  tedious 
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and  espenayeinvestigatioii.    Ii>  this  very  case,  it  was  sta-  '  t817. 
ted  at  the  bar,  that  there  had  been  upwards  otfifhf-sevm  ^^^^^'^f 
distinct  hearing^  before  the  master.    Pew  suitors  would  "^'caOTc? "" 
be  wSing  to  endure  the  repetition  of  such  a  reference,      ^^  ^^ 

a&d  tiiey  ought  not  lo  be  compelled  to  submit  to  it,  unless^ ■ 

&e  necessity  and  justice  of  it  be  very  apparent    The 
rule  of  practice  is  founded  in  much  good  sense,  that  no 
exceptions  are  to  be  taken  to  a  report  which  were  notNo  ezomtiona 
made  before  the  master  had  signed  the  report,  for  thej^K^it  of^ 
master  might  have  allowed  the  objections,  and  have  saved  ui^oVjeeUra' 
the  parties  unnecessary  ei^ense,  as  well  as  the  court  un-  SSTpwiouB  S 
liecessary  trouble.  (2  Harrison's  Prac.  146.  FTj/atf «  P.  A  Jjj^jjp^  «^ 
8S0,  381.)  This  rule  is  not  departed  from,  except  in  special 
cases,  such  as  that  of  Pmnington  v.  Mtmcasterj  (1  ^ad- 
dodbV  Ch.  Rq>*S&5.)  in  which  the  general  rule  was  em- 
phatically admitted. 

The  (kfendant  in  his  discharges,  exhibited  to  the  mas- 
t^i  stated  that  he  claimed  to  be  discharged  from  aU  mo- 
neys  not  comprehended  in  the  marriage  settlement,  or  not 
produced  by  the  sale,  change,  or  ti*ansfer  of  some  part  of 
the  proper^  included  therein.  If  be  has  been  charged 
with  any  property  not  so  included  or  so  produced,  it  is  for 
him  to  show  itj  and  not  to  object,  in  general,  to  the  mode  * 
of  aecounting.  I  ipieve  it  is  not  pretended,  that  he  is 
to  be  responsible  beyond 'the  estate  ^hich  his  wife  owned 
at  the  date  of  the  marriage  settlement,  and  the  income  or 
produce,  or  residts  of  it.  The  claim  set  out  in  the  begin- 
ning of  the  defendant's  dischai^es,  was  not  a  distinct  ob- 
jection to  any  particular  mode  of  accounting,  provided 
ttiat  claim  was  tolerated. 

Exception  disallowed. 

FaurA  excepfton.  That  the  master  has  charged  the 
defendant  with  1,208  dollars  26  cents,  as  received  by  him 
for  the  leiMsehold  estate  in  Warren  street,  sold  under 
Hey^s  mortgage,  and  purchased  by  Wihnerdii^^  though 
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1817.      that  was  the  money  of  the  defeadanl  himself  and  grew  out 
of  bis  own  proper  funds^ 


MsTHO.   £mb. 
Chukch 

T. 

Jaqvbs. 


jAQVBs.         '^^  CHANCiXLOR..^he defendant  admitted  inhisan- 
/  <v  ;L    ^^  Bwer,  that  he  receivea  this  money  and  never  paid  it  to  his 

!•  C^^  f  ^'^  ^^^  ^^  admits  that  it  arose  out  of  part  dT  the  pro- 

r  ."  .  J'  *  perty  mortgaged  by  Heyle  to  his  wife. 

r\  X       >  To  understand  the  nature  of  this  exception  we  must 

look  into  the  wbok  complipated  operation  of  the  defend- 
ant under  the  mortgage  and  the  judgment  which  Mrs. 
Jaques  had  upon  the  property  of  Christian  M*  Heyle. 

The  defendant  admits  in  his  answer^  that  his  wife  held 
a  mortgage  of  Heyk  to  3,490  dollars,  on  two  lots  in  War- 
ren street,  and  one  lot  in  Murray  street,  and  that  she  had 
also  a  judgment  bond  against  him  to  3,772  dollars,  75  cents. 
One  of  the  lots  in  Warren  street,  was  a  freehold  estate, 
and  the  other  lot  in  Warren  street,  and  the  lot  in  Murray 
street,  were  leasehold  estates.  He  admits,  also,  that  in  the 
summer  of  1806,  his  wife  was  sued  on  a  note  which  her 
former  husband,  Wm.  JUexander^  had  given  to  Htyley 
and  which  had  been  assigned  to  Robert  Murray^  as  a  secu- 
rity for  the  payment  by  HeyU  for  the  leasehold  estate  in 
Murray  street ;  that  be  paid  that  note  to  493  dipUars,  15 
cents  out  of  his  own  prq>er  moneys  and  took  an  assign- 
ment of  that  lease  as  his  security  for  the  repayment  This 
was  a  very  suspicious  transaction  on  the  part  of  the  de- 
fendant. He  admits  that  his  wife^s  personal  estate,  in  that 
very  summer,  was  1,466  dollars,  16  cents.  This  was  in- 
dependent of  all  her  real  estate ;  yet  he  paid  off  a  note 
against  her  with  his  own  proper  moneys,  and  took  an  as- 
signm^t  of  a  lease  as  a  security  for  his  reimbursement. 
It  appears  to  me  that  the  fact  of  his  discharging  the  note 
ivith  his  own  moneys  is  incredible,  and  still  more  so  that 
he  should  require  security  for  the  repayment.  But  he 
goes  on  and  states  in  his  answer,  that  while  engaged  in  set- 
tlingthat  business,  he  discovered  that  Trinity  CAurc/i  held  a 
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iiiortgage,  for  112  pound  12  shillings,  from  Heiifiey  for  one      ISl'f. 
of  the  tVarren  street  lots^  and  which  was  prior  to  his  wife's  v^v^iL/ 
mortgage.    He  then,  without  disclosing  the  discovery  to  ^^*^J5;iu;h**"* 
his  wife,  buys  in  that  mortgage,  also  out  of  his  oum  proper      .  ▼^ 
manei/8,  and  takes  an  assignment  of  it  to  himsetf.    He  dis-     ■  ■  ■  ■ 
covered  further,  that  one  Wagner  had  a  mortgage  on  the 
other  lot  in  Warren  street,  and  that  mortgage  he  also  pays  ^ 

off  with  his  own  proper  moneys,  and  takes  an  assignment 
of  it  to  hinlseif.  He  says  further,  that  to  secure  himself 
and  to  obtain  possession  of  the  rents,  he  mentioned  these 
mortgages  to  his  ivife,  and  she  then  placed  in  his  hands 
the  securities,  by  mortgage  and  judgment,  which  she  held 
against  HeyUy  ^^  desiring  him  to  do  the  best  he  could/^ 
and  apply  the  proceeds,  both  principal  and  interest,  to  fa^ 
mily  expenses,  and  to  repairs  on  her  property.  Such  is 
the  defendant's  narration  of  this  transaction,  and  if  he 
had  (as  he  says  he  had)  the  entire  confidence  of  his  wi% 
^md  all  the  influence  resulting  from  that  confidence,  and  if 
he  assumed  and  exercised  (as  he  avers  he  did)  a  conside- 
rable agency  in  th6  management  of  her  property  and  mo- 
nqr  transactions,  then  certainly  such  tra^cking  for  his  own 
benefit,  under  the  mask  and  in  the  performance  of  his  trust, 
as  agent,  was  altogether  unwarrantable. 

Having  thus  attached  the  prior  hens  in  himself  and  ac- 
quired the  unlimited  discretion  over  his  wife's  subsequent 
debts  and  incumbrances,  he  proceeded  to  consummate  hi^ 
dpecuMion.  By  agreement  with  Heyk^  he  gets  into  pos- 
session of  the  rents  of  all  the  lots,  and  comes  to  an  account 
and  setdement  with  Hej/Ze,  by  which  it  woulc(  appear  that 
Heyle  owed  him,  upon  all  liis  combined  demands,  8,026 
doSars  97  cents.  He  next  commenced  two  suits  in  equi^ 
to  foreclose  the  mortgages,  and  by  an  amicable  reference, 
uirder  an  agreement  with  Heyky  7,218  dollars  26  cents 
#as  reported  due  by  the  master ;  and  all  of  it  was  due  to 
him,  he  says,  because  ^  he  had  advanced  as  much  ais  the 
^e's  mortgage  and  judgment  for  family  expenses.''    li 
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1817.      safe  took  place  under  the  decree,  and  the  leasehold  pitH 

v^^'^k/  per^  in  ff^arren  street  was  purchased  by  FTm.  WUmer- 

^^^l^aJa^' **¥»  ^^^  *^®  money  paid  into  court,  and  afterwads  re- 

^*         ceived  by  the  defendant,  and  this  is  the  money  now  in* 

■■"  question  under  this  fourth  exception. 

But  to  proceed  with  the  stoiy ;  the  o&er  freehold  pro- 
^  perty  in  Warren  street,  and  the  leasehold  proper^  in 

^  Murray  street,  yrere  both  purchased  by  the  dtfendant;  the 
one  for  1,520  doltars,  and  the  other  for  4,590  dollars,  and 
the  purchase  moneys,  in  both  cases,  set  off  in  part  of  the 
claim  of  the  defendant  against  Heyle.  The  leasehold  pro- 
perty in  Murray  street  the  defendant,  afterwards,  sold  to 
his  brother  Robert  Jaquesy  one  of  the  defendants,  for  2000 
dollars,  and  who  admits  that  he  knew,  when  he  purcbasedf 
of  the  manner  in  which  the  defendant  had  acquired  bis 
right  and  title. 

The  defendant  says,  that  he  reported  to  his  wife  what  be 
had  done,  and  she  was  satisfied  and  acquiesced.  He  sayo^ 
also,  that  he  never  paid  or  accounted  to  her  for  the  moneys 
arising  upon  the  sale,  otherwise  than  by  applying  what 
Beijfe  owed  her  as  she  directed. 

How  &r  Mrs.  Jaques  was  satisfied,  may  be  inferred  fix)m 
what  she  declared  to  Alexander  Clarke  in  the  autumn  subse- 
quent to  these  sales,  when  she  said  that  she  felt  uneasy  re- 
jecting her  husband^s  conduct  relative  to  her  estate  and 
property,  and  that  he  and  his  brothers  were  doing  things 
which  she  thought  injurious  to  her  interest.  She  certaiidy 
thought  that  the  defendant  was  acting  for  hery  and  not  far 
hinudf  in  the  business  of  these  mortgages,  for  she  t«)ld 
Ifeyk  that  she  and  the  defendant  had  been  selling  some  of 
her  property,  in  order  to  buy  up  the  prior  mortgages. 

By  the  decree  of  the  27th  of  Junt,  1815,  I  considered 
those  purchases  as  made  by  the  defendant,  as  trustee  for  his 
wife,  with  her  moneys,  and  that  the  land  equitably  belonged 
to  her.  If  the  land  was  hers,  the  moneys  resulting  from 
the  sale  of  those  lands  equally  belonged  to  her.    It  was 
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cquaBy  trust  money.    The  exception  is  in  the  face  (rf  that      1817. 
decree,  and  unless  that  decree  was  erroneous  the  excep-  v^v^^ 
tion  must  fail.    The  money  paid  by  Wibnerdvng  did  not  M««*j^^J»tt. 
grow  out  of  defendant's  own  proper  funds.    There  is  de-      .  ♦• 
eisive  proof  dT  this  from  the  admissions  of  the  defendant         «    ■ 
in  his  answer. 

He  gives,  at  the  end  of  his  answer,  what  he  terms  a  just 
and  true  account  of  all  the  money  and  property  received 
by  him  from  the  1st  of  Mgustj  1806,  out  of  property  be- 
longing to  his  wife,  and  one  Uem  of  the  moneys  so  receiv- 
ed is  the  balance  due  her  fromflieyle,  amounting  to  8,026 
doDars  97  cents.  This  is  the  precise  sum  which,  in  ano- 
ther part  of  his  answer,  he  says,  was  due  on  a  settlement 
with  Heykf  after  he  had  purchased  in,  trith  his  awn  proper 
mmuys^  the  outstanding  incumbrances,  and  taken  in  hand 
those  of  his  wife.  In  one  part  of  his  answer,  he  admits 
fhe  whole  of  that  sum  to  be  his.wife^s  property,  and  in  an- 
other part,  that  a  considerable  part  was  of  his  own  proper 
moneys.  Such  inconsistency  and  contradiction  shake 
the  credit  of  the  defendant's  allegations  in  his  own  favour, 
and  it  seems  to  me  impossible  to  doubt,  that  the  moneys 
arising  from  the  sale  of  the  mortgaged  premises  belonged 
exclusively  to  his  wife. 

The  conclusion  is,  that  this  money  paid  by  ffUmerding 
belonged  to  the  wife,  and  the  pretext  of  the  defendant,  that 
it  Was  agreed  between  him  and  his  wife,  according  to  his 
first  answer,  that  he  should  receive  Heyle*s  money,  towards 
reimbursetnent  of  Ihe  sums  expended  by  him  on  her  account^ 
or,  according  to  the  second  answer,  that  he  was  to  apply  it  to 
family  expenses^  and  to  repairs^  is  altogether  inadmissible. 
There  are  witness«es  who  testify  td  similar  declarations  of 
the  wife,  and  the  claim  of  the  defendant  to  the  part  of 
Beylt^s  mortgage  money  contained  in  this  exception,  as 
being  his  own  proper  moneys,  is  probably  founded  on  some 
such  alleged  parol  gift  or  agreement  with  the  wife.  In 
this  View,  the  exception  is  also  repugnant  to  the  decree 
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1817.      of  tiie  27th  of  Juncj  1815,  by  which  no  allowance  was  to 

t>i^ir^fc/  be  made,  except  in  special  casesi,  out  of  the  prirndpal  or 

^^Bu»e^*'  capital  of  the  wife's  personal  estate,  for  family  ezpensjw, 

.  ▼*         on  the  foot  of  any  general  agreement. 
f  ■<  As  several  of  the  exceptions  look  to  this  point,  it  may  be 

expected  that  I  should  give  the  subject  a  more  extended 
consideration.    The  counsel,  while  upon  these  exceptions, 
cited  several  cases,  in  respect  to  the  wife's  power  of  dispo- 
The  qMftion  sitiou  over  her  separate  property,  and  the  requisite  evj- 
ofa/MMooecftdence  of  it.    The  counsel  for  the  defendant  referred  to 
S[to^ropS^2P,  fVm.  82.  and  4  Finer,  130.  and  the  counsel  for  the 
JS^***  iS[  plaintiffs  to  10  Fesey,  686.  2  F^5cj,  jun.  498.   and  1  Jtfod- 
5??tt*iLJ5SISJ*^'*  TVeo/we,  377.  380.    At  the  first  glance  at  the  au- 
^jPwW^        thorities,  they  appear  to  be  full  of  contradiction  and  con- 
fusion. 

It  is  to  be  observed,  that  by  the  decree  under  which  the . 
account  was  taken,  the  defendant  was  only  to  account  for . 
the  principal,  and  not  for  the  interest  or  dividends  on  his 
wife's  personal  estate,  received  by  him  during  the  cover- 
ture. The  agreement  with  the  wife  as  set  up  by  the  de- 
fendant,  was,  that  the  family  expenses  were  to  be  borne 
out  of  the  hicome  of  her  estate,  and  I  am  not  aware  that 
the  defendant  is,  in  fact,  charged  with  any  part  of  that  in- 
come. He  was  even  to  be  allowed  for  an  appropriation  of 
principal,  when  founded  on  special  directions  i|i  the  given 
cas^  and  apparently  for  her  benefit.  Any  greater  latitude 
would  deprive  a  wife  of  the  protection  which  the  marriage 
settlement,  and  the  creation  of  a  trustee  threw  around  her, 
and  which  protection  the  law  allowed  her  to  assume.  It 
would  be  exposing  tlie  wife  to  the  acts,  machinations,  and 
undue  influence  which  the  general  dominion  and  power  of 
the  husband  must  greatly  facihtate.  The  question  here 
is,  whether  the  defendant  is  authorized  to  set  up  a  title  to 
the  large  debt  of  his  wife  against  Jieykj  founded  on  parol 
(declarations  of  the  wife  J 
Jf  The  settlement  in  this  case  was  made  with  all  due  form 
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^jkA  solemnity,  and  the  husband  became  a  party  to  the      1817. 
deed-    It  was  made  immediately  previous  to  the  marriage,  vgro^^fc/ 
•  and  the  defendant  vojuntarily  acceded  to  the  marriage  con-  ^'^SSwiS'*' 
tract,  upon  the  express  conditions  contained  in  the  settle-         ▼• 

ment,  and  he  was  bound  in  good  faith  to  the  observance  of * 

t^em.  The  deed  recited  that  ^' he  had  agreed  not  to  in- muriiS^  tetUe- 
termeddle  with,  or  have  any  right,  title  or  interest,  either 
at  law  or  in  equity,  to  any  part  of  the  rents,  issues,  profits 
or  proceeds  of  her  property,  real  and  personal,  (and  which 
was  mentioned  in  general  terms  in  the  deed,)  but  it  was  to 
continue,  remain,  and  be  to  her,  or  to  such  uses  as  were  in 
die  deed  of  settlement  expressed.'^  After  this  recital,  the 
deed  conveys  her  estate,  real  and  personal,  (and  which  is 
again,  and  in  more  particular  terms  mentioned,)  to  Henry 
Cnsger  in  trust  for  her,  and  upon  her  marriage,  to  the  use 
of  such  persons  and  uses,  and  subject  to  such  provisions, 
as  she^  with  the  concurrence  of  her  husband,  should  bg 
dudy  or  by  wiO,  without  his  consent,  give,  limit,  direct,  and 
appoint.  In  defoult  of  such  directions,  &c.  then  to  the 
trustees,  ^Mn  trust  to  permit  her  to  hold  and  enjoy  the 
same,  and  receive  and  take  the  rents,  issues  and  profits, 
and  that  her  reeeipis  should  ahne  be  stfficient  diechargesy 
from  timfi  to  rime,  to  the  end  that  the  same  should  not  be 
subject  to  the  controul,  dd>ts,  intermeddlings,  or  engage- 
ments of  her  husband,  but  should  be  to  her  onfy  use,  be- 
ixefit,  and  disposal*'' 

The  defendant  ought  to  be  precluded,  by  this  deed  of 
Sfsltlement,  fit>m  claiming  any  part  of  his  wife's  estate, 
founded  on  any  parol  agreement  or  gift  of  the  wife;  and 
he  sets  up  no  other.  The  object  of  the  settlement  was  to 
protect  her  against  his  debts,  controul,  or  interference,  and 
the  intention  is  too  manifest  to  be  mistaken.  A  court  of 
equity  will  certainly  protect  the  wife  in  the  enjoyment  of 
the  proper^,  according  to  the  settlement.  Her  disposi- 
tion of  the  property  was  to  be  by  &y  deedy  in  concurrence 
with  h^  husband,  or  by  mtt^  without  it ;  and  her  rt€eip9$ 
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1817.  were  to  be,  *^  alone,*'  sufficient  diacliarges,  from  time  to 
time,  of  ber  title  to  the  rents,  issues,  and  profits.  To  al^ 
lour  the  busband  to  set  up  contemporary,  or  subsequent 
l^  parol  agreements,  confessions^  or  gifts,  would  be  allowing 
•  him  to  contradict  and  defeat  the  settlement  It  would  b^ 
at  once,  exposing  the  wife  to  aB  that  undue  influence  and 
that  marita)  ^intermeddling  and  controid''  which  the  set* 
tiement  was  intended  to  prevent. 

These  marriage  setdements,  are  made  to  secure  to  the 
wife^  and  her  ofibpring,  a  certain  support  in  erery  event, 
and  to  guard  her  against  being  overwhehned  by  tbe  misfor« 
tunesi  or  unkindness^  or  vices  of  the  husband.  They  usu- 
a%  proceed  from  the  prudence  and  foresight  of  friends^ 
or  the  warm  and  anxious  affection  of  parents.  If  ftairiy 
made,  they  ought  to  be  supported,  according  to  (he  true 
intent  and  spirit  of  the  instrument  by  which  they  are  ere- 
)rted;  and  I  am  very  unwilling  to  admit  ftat,  notwithstand* 
ing  the  cautious  language  of  this  settlement,  the  wife  was 
to  be  deemed  to  have  absolute  dominion  over  the  proper* 
ty,  as  a  feme  sole,  and  not  bound  by  the  prescribed  form  cf 
dispoiUkn. 

A  court  of  equity  will  always  cany  the  intention  of 
these  settlements  into  effect,  when  that  intention  is  expH* 
cil  and  certain*  The  court  wffl  not  suffer  the  grant  to  be 
defeated,  or  the  intention  of  the  settlement  to  fail.  This 
is  the  general  principle  that  pervades  the  cases,  however 
^cordant  th^  may  be  in  the  application  of  their  doc*' 
trines,  or  however  perplexingly  subtle  in  their  distinctions. 
Now,  if  the  meaning  of  the  settlement  in  this  case  was^ 
that  the  wife  could  only  dispose  of  her  estate,  red  or  per- 
sonal, by  deed  or  will,  or  bar  herself  of  the  rents,  issues, 
and  profits,  by  her  receipts,  how  can  the  court  uphold  the 
husband  in  setting  up  a  parol  disposition,  or  gift,  and 
especially,  as  against  Ae  very  sOUement  to  tehiA  he  teas  a 
pairty?  If  the  instrument  contains  a^  prescribed  form  of  dis- 
position, I  do  not  see  why  it  is  not  as  available  as  if  the 
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3mi  fiODtained  m  proviso  agakisl  any  other  mode  of  dis*  181T. 
positkm.  It  is  a  question  of  inteDtion  and  oonstnietion  y^v^li;/ 
mfirefy.  In  this  case,  t]ie  settlement  was  a  condition  pre-  ^^^'SmJ^' 
cedent,  and  the  husband  married  upon^  that  condition  of  j  JJ^,, 
setUeroent.  Justice  and  gpood  faith  require  that  the  wife 
sbpuld  not  lose^  nor  the  husband  acquire,  that  separate  use 
of  the  property,  unless  in  the  mode  prescribed.  These 
interests  vrhich  married  women  «re  permitted  to  take  for 
their  separate  use,  are  creatures  of  equity,  and  equity  may 
modify  the  power  of  alienation  according  to  the  intention 
jQf  the  settlement,  wbich  is  to  secure  a  separate  and  certain 
provision  for  the  wife,  free  from  the  controul  of  her  hus- 
band, and  not  to  be  parted  with  except,  in  the  mode,  and 
under  the  checks  prescribed*  If  the  technical  rule  of  law, 
that  when  a  person  is  owner  of  property,  he  takes  it  with' 
tU  its  incidenlts^  and  that  every  restraint  on  alienatacii  is 
rqHignant  to  the  ownership,  be  applied  to  these  settle- 
jnents^  Aey  may  be  abandoned  at  once,  as  delnsir^ 
hi  the  most  guarded  proviso  against  alienation  wouM  be 
void.  But  I  am  not  able  to  perceive  any  objection  to  a  fiur 
eonstruction  of  these  instruments,  nor  to  a  decided  sup* 
port  of  tbem  according  to  &eir  object  and  intention, 
without  suffering  oursdves  to  be  embarrassed  by  such 
todmical  rules*  I  wish  that  I  felt  myself  more  at  liberty  than 
I  do  io  pursue  this  course,  for  the  weight  of  audiority 
seems  to  impede  it;  yet  I  apprehend  the  cases  are  too 
unsettled  and  contradictory  to  afford  any  certain  con- 
clusiOQ  on  the  point  They  are^  certaiidy,  in  &vpur  of  tlie 
position,  that  a  married  woman  is  considered  in  equity^ 
with  respect  to  her  sqperate  prq[>erty,  as  a  fme  sak^  and 
is  held  to  have  an  absolute  dominion  or  power  of  dispo- 
^ion  ov^  it,  tmUes  hur  power  of  dupoMon  be  reetramed 
iy  Ae  deed  or  mU  wider  ^Mdi  $he  becatM  entUUd  to  ii. 
He  next  question  then  is,  when  does  the  deed  .restrain 
herl  I  think  she  i^  to  be  deemed  restrained  in  the  present 
case,  to  the  mod^  of  disposition  mentionedy  and  that  her 
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1817.      husband  cannot  set  up  any  other  less  solemn  afienatknlk 

\,j0^^^^^  against  her.    Here,  also,  the  weight  of  book  authority, 

^^hubch'"'  ®^^  especially  of  the  writers  ^ho  have  treated  on  this 

▼:         branch   of  the   law^  is    against   this  conclusion :    thejr 

' — 1— .  seem  to  hold,  that  there  must  be  an  e:q)ress  restriction 

upon  alienation,  either  absolutely,  or  in  some  other  mode 
than  the  one  mentioned,  or  the  wife  will  not  be  bound. 
But  if  the  intention  be  equally  clear  and  eertidn  in  the 
instrument  in  question,  why  should  more  explicit  language 
be  required?  The  intention  evidently  was,  in  this,  as  it  is 
in  most  other  cases  of  property  setded  to  a  married  wo« 
man's  separate  use,  that  the  interest  should  be  unaUenablCi 
except  in  the  mode  provided.  Then  why  should  not  the 
court  give  efiect  to  that  intention?  There  is  no  sufficient* 
ly  uniform  and  unruffled  current  of  authority  to  prevent  it. 

It  may  not  be  amiss  to  examine  the  adjudged  cases,  in 
respect  to  this  power  of  disposition  in  the  wife  over  her 
separate  properQr  setded  to  her  separate  use.  There  is 
instruction  to  be  gathered  on  the  march,  though  the  paOl 
be  dreaiy. 

In  PmeU  v.  Hm^  ^  Gxe,  (2  P.  Wm.  82.)  the  wiT^ 
before  marriage,  and  with  the  consent  of  her  intended 
husband,  conveyed  her  real  estate  to  such  uses  as  she, . 
during  coverture,  should  appoint,  and  she  assigned  her 
bonds  and  mortgages  to  her  separate  use;  during  cover-* 
ture,  and  for  the  course  of  ten  years,  she  constantly  per* 
mitted  her  husband  to  receive  the  ifiUrest  of  her  bonds  and 
'Securities,  without  any  complaint,  either  to  the  debtors^ 
or  to  her  trustees.  In  a  suit  by  her,  after  her  husband*^ 
death,  it  was  held,  that  as  to  the  interest  so  i^ceived,  every 
reasonable  intendment  was  to  be  made  against  the  wife, 
and  her  consent  to  her  husband's  receipts  of  such  interest 
was  to  be  presumed,  and  he  bad  probably  received  and  lived 
^  upon  it  as  a  gift.    But  his  estate  was  held  accountable  for 

.  /  A     V  ^  any  part  of  the  principal  which  had  been  received.  •  •  • 

*    >  fThis  rule  was  followed  in  the  decree  in  the  cause  now 
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Kefore  me,  and  the  case  is  an  authority  for  the  allowance      1817. 
of  the  second  exception,  and  equally  so  against  the  daim  <^J0^^^I^ 
to  any  part  of  the  principal  of  the  wife's  estate,  as  ad- ^"^^ J;^^^"' 
vanced  under  this  fourth  exception.  jA^uii 

The  cases  of  Squirer.  Deatij  (4  Bro.  326.)  Smith  v.  ■  >  >■  ■' 
Ckmdfard^  (2-  Vea.  jun.  698.)  and  Brodie  v.  Barryy  (2 
Veg.  and  Beam,  36.)  equally  show  that  the  wife  may  atttho- 
rize  the  husband,  in  any  informal  manner,  to  receive  the  in^ 
come,  profits,  or  dividends  of  an  estate  settled  to  her  sdpa^ 
rate  use ;  and  her  consent  that  he  should  receive  them  for 
the  purposes  of  the  family  will  even  be  inferred  from  the 
fact  of  his  having  actually  received  and  applied  them,  from 
time  to  time;  and  that  presumption  will  stand  good,  until 
destroyed  by  proof  to  the  contrary.  While  the  presump- 
tion of  her  assent  remains,  the  husband's  estate  will  not 
be  hdd  to  account,  at  least  for  more  tlian  one  year's  in- 
come so  received ;  but  there  is  some  discordance  among 
the  cases  whether  an  account  of  the  income  dT  the  wife's 
estate  can  be  taken  against  the  husband,  even  for  one  year, 
when  he  has  been  permitted  by  the  wife  to  receive  the 
income,  and  has  applied  it  to  family  purposes.  The 
cases  of  Powell  v.  Hankey\  Squire  v.  Dean^  and  Smith  v. 
Lord  Ofmel/brd^  already  cited,  and  Dalbiac  V.  Dalbiaii^ 
16  Fesey,  126.  seem  to  be  against  sUCh  an  allov^ance ;  but 
the  cases  of  Tomshend  v.  Windham^  2  Vesey,  7.  Peacock 
v.JMbnfe,  Ibid.  190.  andParfte^v.  White,  11  Vesey,  225. 
are  in  favour  of  ilTj 
y^  The  same  rule  applies  upon  settlements  of  pin-money^ 
where  the  wife  has  permitted  the  arrears  of  pin-money  tcf 
accumulate,  without  demand,  and  the  husband,  in  the  meaii 
time,  has  maintained  her.  {Thomas  v.  Sennet,  2  P. 
Wms.  340.  Countess  of  Warwick  v.  Edwards,  1  Eq.  Cos. 
Mr.  140.  pi.  7  Lord  Hardwicke,  in  2  Vesey,  jim-  7.  190^ 
Fowler  v.  Fowler,  3  P.  Wms.  356.) 

In  respect  to  these  cases  of  income  and  pin-money,  the 
leaning  of  the  court  has  been  too  much  agam^t  the  wifr^ 
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1817.      aqd  the  preBumption  of  her  consent  too  fredy  indulged^ 
^p^^tf^^  Lord  Macde^dd,  observed,  in  one  of  the  cases.  (S  P. 
*^J^J^"- W^iiw.  82.)  that  "it  was  against  common  right  thai  the 
▼•         wife  should  have  a  separate  property  from  her  husband, 
.  .  JL.  ■■         and,  therefore,  all  reasonable  intendments  were  to  he  ad- 
mitted   against  her.^^     He,  also,  observed,  that  though 
the  wife  was  kept  in  awe,  and  hindered  from  making  her 
demand,  by  reason  of  her   husband^s  temper,  yet  riie 
might  have  complained  to  her  trustees,  and  even  if  there 
was  no  other  person  than  her  husband  of  whom  to  demand 
/  her  allowance,  she  would  be  concluded  if  she  made  no 

demand,  even  if  she  probably  might  he  afraid  to  do  it. 
In  one  other  of  the  cases,  (3  P.  fVms.  $55.)  Lord  Tottol 
says,  that  though  the  husband  settles  an  annuity  in  trusts 
for  his  wife^s  separate  use,  yet  if  he  provide  her  wiib' 
"  dqfiies  and  other  necessaries,'^  it  wiU  for  the  time^  be 
a  bar  to  aajf  demand  for  arrears. 

Shtch  stTQug  Inversion  to  the  wife's  indepmdent  enjoy- 
meot  of  her  separate  estate,  manifested  so  early  in  the 
history  of  the  cases,  may  have  given  a  permanent  tons  and 
colour  to  the  doctrines  of  the  court ;  and,  perhaps,  the  lan- 
guage of  these  cases  will  not  now  be  thought  to  be  found- 
ed in  equity  and  justice.  The  doctrine  of  Lord  Tolbof 
did  away  aU  the  beneficial  effect  of  the  settlement,  for  if 
the  mere  supply  of  necessaries  (which  the  husband  was 
bound  at  all  events  to  furnish)  be  a  bar  to  the  provision, 
the  setdement  becomes  utterly  nugatory.  It  is  as  idle 
as  it  would  be  duceresulcos  in  puHvere.  In  JVbrfon  v.  Tur- 
vUky  (2  P.  Wms.  144.)  the  wife,  before  marriage,  with 
consent  of  her  intended  husband,  conveyed  an  estate  to 
her  separate  use,  and  during  coverture  she  borrowed  mo- 
nqr  upon  bond.  Her  separate  estate  was  held  liable,  after 
hisr  deatl),  for  this  bond,  diough  it  was  admitted  that  the 
bond  was  void,  and  the  giving  of  it  was  certainly  not  within 
the  purview  of  any  disposition  of  her  estate,  any  more  than 
ii  she  had  become  bail  or  bound  in  recognizance.   The  de* 
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<knou  was  utteriy  iirecoiicilable  with  any  known  princi-      1817. 
pie;  for  if  she  was  to  be  deemed  a/cme  ioUy  it  could  only 


be  as  to  the  coBtroid  and  disposition  of  her  separate  estate,  ^'^^S^'* 

and  the  giving  of  the  bond  was  no  such  act.    It  is  sud,  in     j^^^^ 

some  subsequent  case,  that  the  wife  had  the  power  of  ap-  •   i 

pointment  by  deed  or  will;  and  as  the  separate  estate  is 

here  stated  to  have  been  ^  a  trust  estate  for  the  payment 

of  debts,''  it  is  probable  she  made  it  so  by  will,  and  then 

the  decision  stands  on  good  ground.  ^^  f/^  L    ^  L  .  f  u 

LjLord  Hardwieke  was,  also,  disposed  to  carry  the  wife's  ^ 

power  of  disposition  over   her  separate  estate  settled 

to  her  separate  use,  to  a  dangerous  extent,  and  inconnstent, 

as  1  humbly  conceive,  with  the  polity  and  the  intention  of 

the  provision. 

In  BidmU  v.  £eim,  (1  JlOc.  269.)  his  Lordship  stated 
it  to  be  a  general  rule,  that  if  the  wife  suffered  her  husband 
to  receive  what  she  had  a  right  to  receive  to  her  separate 
use,  and  they  continued  to  cohabit  together,  it  implied  a 
consent  in  the  wife  to  submit  to  such  a  method;  and  he 
said  she  might  come  to  an  agreement  with  her  husband  in 
rdation  to  any  thing  she  was  entited  to  separately.  ThiB 
was  the  case  of  an  annuity  settled  by  the  husband  upon 
the  wife,  and  here  the  presumption  of  her  consent  was  re- 
butted, and  her  husband's  estate  held  to  account  for  short 
payments,  for  several  years. 

There  is  nothing  peculiar  in  this  case,  though  Lonl 
Hardmcke  did  not  explain  the  nature  of  the  agreements  the 
wife  might  make  with  the  husband,  nor  under  what  guards 
and  checks,  if  any,  they  were  to  be  made.  The  dictum  is 
too  loose  to  be  of  any  weight  But  in  Stanford  v.  Mar^ 
thdil,  (2  ML  69.)  a  trust  of  real  estate  was  created  for 
the  benefit  of  daughters,  and  the  rents  and  profits  appro- 
priated for  thdr  separate  use,  whetl)er  sole  or  covert,  and 
to  be  paid  to  whom  they  should  appoint.  They  became 
surety  in  a  bond  with  their  husbands  for  their  debts,  and 
the  rents  and  profits  of  the  trust  estate  were  held  responsi- 
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,    IMf.      Ue  to  the  creditor,  because  the  daughters  had  an  absdute 
^^»^fc/  power  over  them,  and  could  create  any  lien  on  them.    This 

'^cSfiicSr**'  was  decided  at  the  Rolls,  and  the  principle  was  correct,  that 
J  ^u«f      ^^  daughtprs  had  the  power  to  assign  the  rents  and  profits^ 

**rr«» — r— ~  bj  mortgage  or  otherwise ;  but  there  is  no  reasoning  to 
show  that  the  wife  could  create  a  lien  on  the  rents  and 
profits,  by  giving  a  band  far  her  husbmd^s  debt.  The  bond 
was  null  and  void,  and  had  no  reference  to  the  separate 
estate.  The  principle  had  no  application  to  the  case. 
In  another  case,  {Clerk  v.  MiUer^  2  ^tk.  379.)  a  married 
woman,  having  a  septate  estate,  promised  to  pay  her 
husband's  workmen,  and  the  Master  of  the  RoUs  (here 
ddtibted  whether  her  bare  promise,  by  parol,  could  bind  her 
lands.  It  is  difficult  to  perceive  upon  what  reasoning  or 
dpc^e  the  boi^d,  or  parol  promises  of  a  feme  covert,  cojuld 
for  a  moment  be  deemed  valid.  She  is  incapable  of  con- 
tracting,  according  to  the  ^  common  right"  mentioned  by 
Lord  Macclesfield ;  and  if  investing  her  witli  separate  pro- 
perty gives  her  the  capacity  of  a  feme  sale^  it  is  only  when 
she  is  directly  dealing  toith  that  very  property.  The  cases 
do  not  pretend  to  give  )ier  any  of  the  rights  of  a  feme  sole, 
in  any  other  view,  or  for  any  other  purpose. 

In  Allen  v.  fapwwihy  (1  Fesey,  163.  and  BeWs  SuppU- 
mysnty  p.  88.)  the  wife,  op  a  bill  by  her  apd  her  husband, 
submitted,  that  the  profits  of  her  separate  estate  should  be 
applied  to  pay  her  husband's  debts,  and  Lord  Hardwicke 
held  her  bound  by  that  submission ;  and  that  as  she  had  the 
power  to  receive  the  profits  of  an  estate  to  her  separate 
i^se,  and  to  appoint  them  as  she  pleased,  the  bill  and  sub- 
mission were  equivalent  to  an  actual  appointment  In 
t^at  case  there  was  no  mode  of  exercising  the  power  pre- 
scribed, and  perhaps  this  mode  by  bill,  when  her  free  cour 
sept  can  be  ascertained,  may  be  deemed  as  safe  and  expe« 
4iei^t  as  any  other  mode  of  appointment 

In  EUU  V.  Mdnson,  and  Clarke  v.  Pistar,  (3  Bra.  347. 
wjrfe)  and  Chesslxin  v.  Smithy  (8  Vesey^  183.)  the  pi^ofit^ 
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of  atodc  were  setfled  to  the  separate  use  of  the  wife,  and      1817. 
as  die  should  designate  in  writing ;  and  her  consent,  signi-  \^^^^/ 
fied  by  a  bill  filed  jointly  by  her  and  her  husband,  was  ^5umc«"*' 
deemed  sufficient.    Yet  even  here   the  cases    are    con*        ▼• 
tradictoiy,  or  else  they  are  separated  by  very  subtle  dis-         ■  ■.  *i 
tinctions,  for  in  Bladcwood  v.  Mrris^  (cited  in  Cos.  temp. 
Talbot,  43.)  ^here  a  wife  had  4000  pounds  devised  in  trust 
for  her  separate  use,  the  Master  of  the  RoUs  would  not,  on 
a  bill  by  husband  and  wife,  aDow  the  tnistee  to  pay  to  the 
husband,  though  the  wife  was  in  coui*t  and  consenting. 

The  only  question  in  Peacock  v.  Monk,  (2  Fesey^  190,) 
was,  whether  the  wife  could  make  a  will  of  real  property 
purchased  by  her  during  coverture,  and  there  is  no  deci- 
sion that  affects  the  general  question;  but  Lord  Hardwkke 
said  that  the  wife  m^ht  dispose  of  her  separate  personal 
estate,  by  act  in  her  life,  or  by  will,  though  nothing  was 
said  in  the  marriage  settlement  as  to  the  mode.  Tlie  na- 
ture of  t&e  oc<  is  not  here  explained,  and  he  probably  ..^ 
meant  by  deed,  as  contradistinguished  from  a  wiU; 
but  he  went  iiirther  vrith  his  dtcto,  and  said,  that  the 
wife  could  charge  her  separate  estate  by  her  bond.  The 
cases  that  have  occurred  on  this  point  have  been  consi- 
dered. Mere  dicta  are  dangerous  guides;  and  if  Ustened 
to  as  authority,  they  become  very  prejudicial  to  free  in- 
vestigation and  accurate  science.  When  any  great  prin- 
^le  of  law  iB  under  discussion,  it  is  safest  to  recur  only  to 
ibd  decision  of  adjudged  cases,  and  to  confine  them  to  the 
ppipt  in  controversy. 

In  Orighy  v.  Cox  (1  Vesey,  517.)  there  was  a  marriage 
settlement  of  an  estate,  in  trust  for  the  wife,  to  receive  the 
rents  and  profits  for  her  separate  use,  and  as  she  should 
direct  and  appoint  There  was  no  form  of  appointment 
mentioned.  She,  by  deed  of  appointment,  sold  part  dT  the 
estate  to  a  third  person,  without  consulting  her  trustee, 
and  with  the  concurrence  of  her  husband.  Lord  Hard- 
W4ske  held  the  purchase  to  be  valid,  and  the  consent  of  the 
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1817.      trustees  not  necessary,    ite  laid  down  the  rule  of  the  court 

^^^u^^  to  be,  that  where  any  thing  is  setded  to  the  wife^s  separals 

Mmo^fru.  ||ge^  giie  jg  considered  as  a  feme  «oIe,  and  may  ^appoint  in 

^^  ▼•         what  manner  she  pleases,  and  that  her  trustees  need  not 

join,  unless  made  necessairy  by  the  instrument ;  and  that  the 

wife  might  make  an  appointment  in  favour  of  the  husband, 

if  iairiy  procured,  without  improper  influence,  by  ill,  or  by 

extraordinary  good  u^age,  to  induce  her  to  it. 

The  answer  of  the  wife  in  that  case,  {See  BeVs  Supple* 
menij  p.  SI  8.)  averred,  that  she  had  executed  the  deeds 
by  the  threats  and  compulsion  of  her  husband,  but  the  an» 
swer  was  not  supported  by  proof;  yet  this  very  defence 
admonish^  us  of  the  danger  of  allowing  the  wife  to  act 
without  die  aid  of  her  trustee,  who  was  created  for  her 
pfoteotion,  and  who  eonstitutes,  perhaps,  the  only  sufecient 
shidd  against  the  undue,  secret^  and  powerful  influence  of 
the  husband.  J 
/  In  the  next  case  of  Pcnrfel  r.  DeUvalj  (t  Fewy,  663.) 
/  the  subject  of  the  wife's  power,  in  the  disposal  of  her  sepa- 
rate property,  came  again  in  discussion.  The  wife  by 
an  agreement  with  the  husband  upon  the  marriage,  had 
property  vested  in  trustees  for  her  separate  use.  During 
the  leom^rture,  she  and  her  husband  called  in  the  money,  and 
by  tw<>  deeds  executed  by  them  and  the  trustee,  they  recited 
the  feet  of  the  property  being  in  trust  for  her  separate  use, 
and  that  it  was  subject  to  her  direction  and  appointment, 
mihma  any  particulai  form  prescribed^  and  that  the  husband 
and  wife  had  agreed  to  receive  the  money,  and  dischaige 
the  trustee.  The  money  was  paid  to  them,  with  the  ap* 
probation  of  the  trustee,  and  reinvested,  in  the  husband^s 
name,  and  the  trustee  discharged.  The  husband  conti- 
nued to  receive  the  interest  afterward  during  his  life,  and 
ttie  wife,  as  his  executrix  after  his  death,  by  various  acts, 
affinned  the  transaction.  Lord  HarAridu  held  her  barred ; 
but  in  the  long  and  elaborate  opinion  which  he  delivered, 
he  relied  on  the  con/imMtfion  she  had  given  when  a  widow; 
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find  ^  It  is  very  clear,''  said  Lord  Jtosslyn,  in  a  subsequent      181 T^ 
case,  ^that  the  Chancellor,  in  this  case,  did  not  entertam  v^F»»^fc/ 
the  idea  that  a  married  woman,  having  separate  propeity,  ^*^B«mm 
was,  to  an  intents  and  purposes,  placed  on  the  same  foot-     j^J^g 
ing   as  a  /^mie  soleJ^     He  mentioned  the  agreement  to        ■      - 
vest  the  property  in  the  husband  as   being  under  (Mr 
hands  and  seob,  and  that  the  trustee  was  an  executing 
patty.    - 

There  were  several  observations  made  in  the  course  of 
tins  opinion  by  way  of  illustration,  which  formed  no  part  of 
the  dedsicm.  Thus  he  said,  he  knew  of  no  determination 
requiring  the  intervention  of  a  trustee,  or  a  judicial  con- 
sent in  court,  Uy  enable  the  wife  to  dispose  of  her  separate 
property  to  her  husband,  and  that  there  were  instances 
where  die  wife,  by  acts  tn  pais^  had  parted  with  her  proper^ 
ty  to  her  husband,  and  also^  where  they  had  jlUdg^  a  part 
of  it  for  hk  debts.  But  he  admitted,  that  ^lft€  arcum- 
ttamm  nqidredby  Ae  trvst  had  not  bun  pursued^  the  court 
might  disregard  the  disposition. 

These  are  the  nn^rial  cases  on*  the  subject  in  the  time 
of  Lord  HarJmdur;  and  though  thrae  decisions  have  been^ 
considered  as  controlling  the  better  judgment  of  Lord 
Thmhwy  and  as  binding  Lord  Eldon  to  aBow  die  wife  a 
pottrer  of  cKsposidon  beyond  the  policy  and  intention  of 
the  settlement ;  yet  it  is  to  be  observed,  that  not  one  of 
them  gives  the  wife  a  right  of  disposal  contraiy  to  the  form 
of  appointment  prescribed  by  the  instrament,  and  it  would 
seem  that  these  decisions  have  been  cited  in  support  of 
doctrines  which  they  can  never  be  made  to  sanction. 
The  most  objectionable  parts  of  those  cases  are  not  deci- 
sions, but  extra-judicial  dicta. 

There  is  one  decision  of  Lord  Hardwidce  which  ought 
not  to  pass  unnoticed,  because,  he  was  there  induCcid  to 
maintain  the  limited  powers  of  the  wife,  contraiy  to  the 
language  of  the  former  cases.  I  aBude  to  the  case  of 
Caxferky  V.  Dudley  S^  Bisas  (3  iM.  541.)  where  an  e?-* 
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1817.      tatCi  real  and  persKHial,  was  setded  in  trust,  to  pay  the  pro^ 

%^^'^^  duce  thereof  to  the  wife  for  life,  for  her  separate  use,  ex« 

*'*SromOT  "*  elusive  of  her  husband,  and  she  borrowed  money  on  an* 

Ja  ^otb»      sainuity  for  her  life  granted  out  of  that  estate.    The  chan- 


cellor held,  that  ^it  was  not  the  intention  of  the  grantor 
that  the  wife  should  anticipate  the  produce  of  her  estate^ 
by  raising  money  upon  it,  and  words  should  have  been 
thrown  into  it  to  restrain  her  from  doing  it,  but  as  there 
were  no  such  words,  she  might  raise  money  by  way  of 
loan,  but  not  by  way  of  annuity  for  her  life,  as  it  was  too 
lai^  an  anticipation."  This  decision  is  evidently  incon- 
sistent, for  it  must  have  been  as  much  against  the  intention 
of  die  settlement  that  she  should  antidpate  the  produce 
of  the  estate  by  loan,  as  by  an  annuity^  and  Lord  EUon, 
I  \\  in  Jones  v.  Harris,  (9  Vesey,  494.)  pointedly  condemns 
SV*  Y  ®^^^  arbitrary  dealing  with  a  contract.  *  •  ♦ 

^In  Miman  v.  Cartonyy  (3  Bro.  347.  note,  and  568.) 
there  was  a  stretch  beyond  any  of  the  preceding  decisions, 
for  the  wife  had  a  legacy  given  for  her  sole  use,  with  a 
power  of  appointment  by  will,  and  in  defieiult,  to  her  exe- 
cutors, and  Lord  Baihurst  ordered  the  money  to  be  paid  to 
the  husband,  with  her  consent.  The  note  of  the  case  is 
extf  emdy  imperfect,  and  we  are  left  to  infer  that  it  was 
the  case  of  a  bill  filed,  and  a  consent  given  in  court.  But 
the  objection  to  the  case  is,  that  the  grantor  had  prescri- 
bed the  mode  of  appointment,  by  will,  and  the  mention 
of  a  particular  mode  excluded  others.  The  property  was* 
intended  to  be  unalienable,  except  in  the  mode  prescribed ; 
and  what  right  had  die  court  to  defeat  the  setdement  ? 
The  argument  in  support  of  the  decision  may  be,  that  die 
wife  had  an  absolute  gift,  with  all  the  rights  of  owner,  as 
a  feme  soky  and  that  the  restriction  on  her  right  of  dis- 
position, except  by  will,  was  inconsistent  widi  that  right, 
and  void.  This  argument  proves  too  much,  for  it  would 
destroy  all  the  express  limitations  and  provisoes  thrown 
into  these  setdements ;  and  besides,  such  a  technical  1^1 
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objection  is  inapplicable  to  Ihe  views  with  which  these      1817. 
provisions  aie  considered,  and  the  purposes  for  which  they  v^^v^i^ 
are  upheld  in  equity/j  ^""Ejhurc?"* 

The  case  of  fltJmc  v.  Tenant^  (1  Bro.  16.)  was  the  one  that      j^^^j,. 

first  brought  the  subject  of  these  settlements  before  Lord ' 

Thurlow.  A  leasehold  and  freehold  estate  had,  on  a  mar- 
riage settlement,  been  conveyed  to  trustees,  to  receive  and 
pay  the  rents  and  profits  to  the  wife  for  her  separate  use, 
and  to  convey  the  estate  itself  to  Such  use  as  she,  by  deed 
01^  will,  should  appoint.  The  wife  joined  in  a  bond  for  her 
husband's  debts,  and  on  a  bill  filed  by  the  obligee,  seeking 
to  enforce  the  bond  against  the  wife's  sepjarate  Estate, 
Lord  Bathurst  dismissed  it;  but  on  a  rehearing  before 
Lord  Thurtowj  he  sustained  the  bill,  and  directed  an  ac- 
count of  the  rents  and  profits  of  the  leasehold  estate  of 
the  wife,  for  the  purpose  of  satisfying  the  bond.  He  would 
not  touch  the  freehold  estate.  Lord  Eldon  said,  (9  Vesey^ 
188.)  that  this  was  a  prodigiously  strong  case,  though  it  was 
afterwards  shaken.  It  cannot  be  Considered  as  very  strong, 
on  the  ground  of  authority,  for  the  preceding  chancellor 
was  of  a  different  opinion,  and  made  a  different  decree  in 
the  very  case. 

In  giving  his  opinion  in  that  case,  the  Lord  chancellor 
held  that  a /erne  coverty  acting  with  respect  to  her  separate 
property,  was  competent  to  act  in  dl  respects,  as  if  she 
was  a  feme  sole ;  yet  this  rule  does  not  appear  to  be 
consistent  with  what  he  says,  in  this  same  case,  when  he 
holds  that  if  is  different  where  the  consent  jof  the  trustees 
is  made  essential.  He  maintained,  that  a  court  of  equity 
would  make  a  feme  covert  bound  to  the  whole  extent  of 
her  separate  estate  for  her  personal  engagements,  yet  he 
admits  that  her  bond  was  void,  as  such,  and  that  there  could 
be  no  personal  decree  against  her,  and  that  he  could  not 
touch  her  real  estate,  by  ordering  her  to  execute  the  power 
of  appointment,  to  satisfy  her  personal  engagement.  The 
great  difficulty  which  the  chancellor  had  in  granting  tlie 
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1811      remedy,  and  tbe  necessity  he  felt  of  stopping  short  of  ciw 
y^^s/^^  tire  relief  arose  from  the  innovation  which  bad  been  made 
^"Sotch"**  "P^^  *^  principle  of  these  setflemcnts.    The  whole  de- 
1^.  '       cision  was  perplexed  and  inconsistent.    The  giving  the 
bond  had  nothing  to  do  with  an  exercise  of  power  over  the 
separate  estate,  and  was  no  execution  of  a  power  of  ap- 
pointment.   If  it  was,  it  ought  to  have  bound  die  land,  as 
well  as  the  rents  and  profits;  and  if  the  wife's  bond,  having 
no  reference  to  her  estate  or  power  over  it,  be  available, 
she  may  equally  bind  herself  by  all  possible  personal  en- 
gagements, as  much  as  a  feme  sdUy  to  the  extent  of  her 
property. 

But  Lord  TTmrlaw^  afterwards,  in  EUis  v.  jStibmon,  (3* 
Bro,  347.  note,  and  p.  565.  Dickensj  759.  S.  C.)  paused 
upon  the  consequences  of  this  doctrine,  and  doubted  very 
much  whether,  upon  a  settlement  in  ti^ust  that  the  interest 
of  monef  in  the  funds  be  paid  into  tlie  hands  of  the  wife, 
or  as  she  should  by  writing,  from  time  to  time,  appoint,  he 
could  even  accept  of  the  wife's  consent  in  court,  on  a  bill- 
by  husband  and  wife,  to  carry  into  effect  an  agreement  of 
theirs,  by  a  sweeping  disposition,  by  deed,  that  the  interest 
for  their  joint  lives  should  be  paid  to  the  husband.  How* 
ever,  after  several  hearings,  and  long  consideration,  he 
made  the  decree  in  pursuance  of  the  wife's  deed,  and  her 
consent  in  court. 

This  case  was  by  no  means  so  strong  as  that  of  Htdme  v. 
TmatU ;  and  upon  the  principles  of  that  decision,  there 
could  have  been  no  hesitation.  But  here  the  appoint- 
ment of  the  interest  was  to  be  from  time  to  time;  and  the 
intention  undoubtedly  was,  that  the  power  was  to  be  ex- 
ercised occasionally  upon  the  dividends  as  they  should 
grow  due,  and  not  by  way  of  anticipation  upon  the  whole 
at  once;  and  if  that  intention  had  prevailed,  instead  of  the 
technical  rule  of  law,  which  holds  such  qualification  upon 
the  power  of  disposition  to  be  inconsistent  with-  absolute 
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•ewnership,  the  decision  in  that  case  must  have  been  dif-      1817. 
<erent.  v^v**^^ 

The samepoint  arose  again,  in  Pyiusv.  Smithy  (3  Bro.  340.  ^hSecS"'* 
1  Fwcy,  jun.  189.  S.  C.)  In^hatcase,  there  was  a  setde*     j^^^,. 
ment  after  marriage  of  real  and  personal  estate,  in  trust,  — — — — 

« io  pay  the  rents  and  dividends,  as  the  wife  should,  in  wri- 
ting,/rom  time  io  time,  direct;  and  in  default  thereof  to  pay 
them  into  her  own  hands,  for  her  separate  use.  She  and 
her  husband,  by  deed,  conveyed  the  property,  by  a  gene- 
ral sweeping  appointment,  to  her  husdband's  creditor,  as  a 
security  for  his  debts.  On  a  bill  by  the  creditors,  Lord 
Thurhw  carried  the  deed  into  effect,  but  he  professed  to 
act  upon  the  authority  of  the  prior  cases,  and  direcdy 
against  his  own  inclination  and  judgment.  He  said,  that 
^  if  the  point  was  open,  he  should  have  thought  that  a  feme 
covert,  who  had  a  separate  estate,  should  not  part  with  it 
without  a  judicial  examination ;''  and  he  wished  to  adopt 
the  principle  that,  ^^  so  far  forth  as  the  instrument,  crea- 
ting her  separate  estate,  makes  her  proprietor,  so  iar  she 
was  a  feme  sole ;  and  if  she  had  pledged  the  estate,  ac- 
cording to  her  power,  the  trustees  must  hold  it  to  the  uses 
she  appoints."  He  said  further,  that  **If  the  trust  was 
to  pay  the  rents  and  profits  to  her,  upon  any  instrument 
signed  by  her  since  the  last  pay  day,  an  instrument  signed 
before  would  not  do."  Yet  he  concluded  that  he  had 
gone  too  far  on  a  former  occasion,  and  that  if  the /erne 
covert  "  saw  what  she  was  about,"  the  court  must  support 
her  alienation. 

I  cannot  see  the  propriety  of  holding  the  court,  forever 
thereafter,  bound  by  a  decision  made  on  principles  con- 

,  fessedly  false,  or  pushed  "too  far."  It  is  admitted,  in 
this  case,  again  and  again,  that  the  wife  has  no  power  over 
the  estate  but  what  the  instrument  gave  her;  and  this  is  a 
doctrine  intelligible,  just,  and  sound.  "  If  it  was  the 
intention  of  the  parent,"  he  observes,  "  to  give  a  provi- 
sion to  a  phild  in  such  a  way  that  she  cannot  alienate  it, 
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1817.  he  sayv  no  objection  to  its  being  done,  but  such  intention 
v^pv-^fci/  must  be  expressed  in  clear  terms."    This  was  making  the 

Metho^^  Epis.  ^hole  question  turn  upon  a  fair  construction  of  the  deed 
Ja  uEi      of  settlement,  and  rather  than  j^ve  these  words, /rom  time 

— r — ■ to  time^  an  operation  according  to  the  sense,  in  conse- 
quence, perhaps,  of  the  embarrasment  created  by  these 
decisions,  Lord  Thnrlow^  in  Miss  fVatson's  case,  caused 
^hese  worde,  and  not  by  anticipation^  to  be  inserted  in  the 
deeds  pf  settlement,  as  a  bar  to  these  improvident  and 
sweeping  dispositions,  by  the  wife,  of  all  her  future  inte- 
rest in  the  provision.  (1  Rose^  200.  11  Fiwcj/,  221.)  And 
Lord  Eldan^  in  a  recent  ease,  {Jackson  v.  Hobhotise^  2  Meriv. 
483.)  said,  that  Lord  Thurlow  adopted  this  proviso  against 
the  wife's  assigning  her  interest  by  any  mode  of  anticipa- 
tion, after  struggling  bard,  for  a  long  time,  to  bring  the 
wife  into  a  situation  consistent  with  the  manifest  intention 
of  the  settler ;  and  he  held  such  a  proviso  valid,  and  so  did 
Lord    Alvanley,     This  proviso  has    been   followed  ever 


#    {0^   since,  and  it  was  supported  by  Lord  Eldon  in  the  case  re 
/  !  .  \^  V*    V  ferred  to.  •  •  ^ 

^*  •  O^^  come  next  to  the  case  of  Sockett  and  wife  v.  Wray^ 


(4  Bro.  483.)  which  overturned  much  of  the  doctrine  of 
Lord  Thurhw^  and  which,  on  many  accounts,  merits  a)l 
our  attention. 

The  settlement  was  of  stock,  in  trust,  and  by  a  deed,  to 
which  the  husband  and  wife  were  parties,  to  pay  the  divi- 
dends to  the  wife  for  her  separate  use,  and  with  powd*  in 
her  to  dispose  of  the  stock  by  will.  The  husband  and 
wife,  by  bill,  sought  to  compel  the  trustees  to  sell  the 
funds,  and  pay  the  money  to  the  husband.  The  Master  of 
ttie  Rolls,  (Lord  Mvanleyy)  held,  that  the  wife  could  not 
waive  the  benefit  of  the  settlement,  and  give  the  capital 
away ;  and  that  she  could  only  dispose  of  it  in  the  mode 
provided  by  the  settlement,  which  was  by  will,  being  an 
act  ambdatory  and  revocable  in  her  lifetime.  He  held, 
fhat  the  wife  had  no  disposir^  power  but  xchat  was  given  her 
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hythedeedy  and  he  meant  to  question  the  decision  in  JV*eio-      1817. 
tnonv.  CbWcmy,  and  Hxdmey.  Tenaniy  ElUs  v.  Jitkmsany  \^0^w^^ 
janAPybusv.  Smith.  ^SuEcf"*' 

This  case  has  been  much  doubted  since,  and  it  would  j^  ^^^ 
seem  to  have  been  directly  overruled  by  Sir  Wm,  Grantj  ■ 
in  Heathy  v,  Tltomasj  (15  Fesey^  596.)  for  it  was  there 
held,  upon  a  parallel  settlement  and  power,  that  tlie  wife 
had  an  absolute  interest,  and'  might  bind  the  estate  by  her 
bond,  and  was  not  confined  to  the  will;  which  was  the 
mode  prescribed.  But  it  appears  to  me,  with  great  re- 
spect for  the  contrary  authority,  that  this  decision  of  Lord 
j9Ioafi^i,  was  founded  on  sound  principles  of  equity  and 
policy,  and  applicable  to  the  case.  So,  in  Hyde  v.  Pricej 
(3  Vesey,  437.)  where  the  husband  had  settled  an  allow- 
ance, for  their  joint  lives,  on  the  wife^  by  way  of  separate 
maintenance,  Lord  Jlhanky^  would  not  permit  the  wife  to 
grant  an  annuity  out  of  the  dividends,  for  that  would  de- 
feat the  intention  of  the  instrument,  and  leave  the  wife 
without  a  maintenance.  I  do  not  know  that  this  last 
decision  has  ever  been  questioned,  yet  it  seems  to  rest 
on  the  same  principle  as  the  other,  of  giving  effect  to  the 
intention  of  the  instrument,  and  to  the  policy  and  utility 
of  the  provision ;  and  the  wife  had,  in  equity,  as  clear  and 
stable  an  interest  in  these  dividends,  as  she  could  have 
had  in  any  other  property,  by  setdement. 

Lord  Rosdyn  has,  in  several  instances,  pursued  the 
same  course  of  reasoning  and  decision,  and  dissented  en- 
tirely from  the  extreme  length  to  which  Lord  Tkurhw  had 
pushed  the  disposing  power  of  the  wife. 

In  MUnea  v.  Burk^  (2  Vesey^  jun.  488.)  he  observed, 
that  he  did  not  assent  to  the  position  in  its  fuU  extent,  that 
where  a  married  woman  had  separate  property,  she  was, 
to  an  intents  and  purposes,  to  be  considered  a  feme  sole. 
This  doctrine  had  been  carried  a  great  deal  further  than  it 
was  meant,  and  he  did  not  think  it  ought  to  be  applied  to 
^nsactions  with  her  husband,  for  that  would  throw  down 
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1817.      all  the  guards  which  the  maxims  of  the   common  law, 

Vd^N^^^  and  the  prudence  and  care  of  the  court,  had  established, 

'^Suicf'"'  ^^^^  regard  to  trust  estates,  in  equity,  and  the  influence  of 

Ja  ^ukw      husbands.    He  said,  that  Pawkt  v.  Ddaval  was  the  only 

case  arising  direcdy  upon  a  gift   between  husband  and 

wife ;  and  there  Lord  Harduridce  placed  the  validity  of  it 
essentially  upon  the  confirmation  of  die  wife  after  her  hus- 
band's death. 

In  Whistler  v.  Mhmanj  (4  Vesey,  129.)  Lord  Rosslgn 
went  more  largely  and  freely  into  the  consideration  c^  d^ 
perplexed  and  htigated  subject. 

The  settlement,  in  that  case,  was  of  stod:,  the  property 
of  the  wife,  in  trust,  to  pay  the  dividends  into  the  hands  of 
the  wife  during  her  life,  for  her  separate  use,  free  from  the 
debts,  intermeddling  or  control  of  the  husband,  and  that 
her  receipt  alone  should  be  a  sufficient  discharge,  and  aft« 
her  deaths  to  the  use  of  the  husband  for  life,  and  then  to 
her  children,  or  according  to  her  appointment  by  will* 
Hie  trustees,  at  the  request,  of  the  wife,  sold  the  estate, 
and  paid  the  money  to  the  husband,  taking  his  bond  of  in^ 
demnity  to  which  the  wife  was  a  witness.  The  husband 
died  insolvent,  and  the  widow  and  children,  by  bill,  sought 
to  compel  the  trustees  to  replace  the  stock,  and  pay  the 
dividends  to  the  widow  from  the  husband's  death. 

It  was  contended  on  one  side,  (and  8ir  John  8eoU  was 
one  of  the  counsd  who  so  contended,)  that,  according  to  the 
decisions  of  Lord  TTiurlow^  the  wife  was  competent  to  deal 
with  that  prop^iy  as  a  feme  scU,  by  becoming  surety  for 
her  husband's  debts,  or  by  making  him  a  present  cf  the 
whole  fund  ;  while  on  the  other  side  it  was  contended,  that 
it  was  not  within  the  provisions  or  intention  of  the  settle- 
ment, that  she  should  assign  the  whole  fund. 

It  is  to  be  observed,  that  here  was  no  mode  of  disposi- 
tion or  appointment  of  her  life  estate  mentioned,  and  the 
case  does  not,  therefore,  come  up  to  those  where  a  mode 
of  appointment  is  mentioned.    But  the  chancdlor  consi- 
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dei^  the  act  of  the  trustees,  a  gross  breach  of  trust,  for.     1817^ 
thej  were  constituted  to  guard  the  wife  against  the  influ-  v^^v^to/ 
ence  of  the  husband.  'He  considereS  that  the  act  of  taking  ^"^Jiio?"' 
a  bond  of  indemnity,  and  getting  the  wife's  consent  by         ▼• 
making  her  witness  the  bcMHi,  was  an  iniquitous  desertion  ' 

oi  their  du^.  It  was  considered  that  the  wife  had  no 
power  in  that  case  to  assign  the  stock  itself  or  the  prind- 
pal.  The  chanceDor  took  occasion  to  observe,  that  the' 
doctrine  in  Huhne  v.  Tenant^  took  away  all  protection 
from  married  women,  and  made  trusts  for  their  benefit  of 
very  little  importance;  that  if  this  rule  in  that  case, 
and  in  Pybw  v.  Smilhy  and  EUis  v.  ^kinsony  was  to  be 
pushed  to  its  fuD  extent,  a  married  woman  having  trustees, 
and  h^  property  under  the  administration  of  chanceiy, 
was  infinitely  worse  oS,  and  more  unprotected,  than  she 
would  be  if  left  to  her  legal  rights,  which  the  husband  can- 
not, froprio  marte^  affect  Her  legal  rights  could  not  he 
taken  from  her,  (as  was  att^npted  in  that  case,)  without  a 
formal  deed,  or  by  implication  and  inference  from  con- 
TeiBations  and  conduct.  Upon  Pybus  v.  Smithy  it  would 
be  the  vainest  act  to,  make  a  setdement  Lord  Ross- 
hfn  evidently  considered,  that  there  was  a  great  difference 
between  a  dealing  between  the  husband  and  the  wife,  or 
between  a  credits  and  the  wife,  in  respect  to  her  separate 
interest,  and  that  the  same  strictness  might  not  be  neces- 
sary in  the  latter  case.  He  thought,  that  if  a  creditor, 
dealing  with  a  married  woman,  had  got  any  legal  hold  of 
her  property,  equity  might  leave  the  legal  right  undistur-* 
bed,  but  would  certainly  never  assist  or  improve  it. 

The  last  case  on  the  subject  before  Lord  Rasdyti,  was 
that  of  Mores  v.  Huishy  (5  Vesey^  692.)  in  which  the  wife 
had  a  life  interest  given  to  her  in  the  rents  of  a  freehold 
estate,  without  any  power  of  appointment,  otherwise  than 
that  the  same  were  to  be  solely  at  her  disposal.  She  join- 
ed with  her  husband  in  securing  an  annuity  to  a  purchaser, 
upon  these  rents,  who  took  the  security,  contrary  to  the 
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j^--       remonstrance  of  tbe  trustee.    The  biD  was  filed  by  the 
^  '  ^  purchaser  against  the  trustee,  and  the  chancellor  refused 

BisTHo.  Epi*.  to  aid  him,  and  doubted  whether  a  trust  to  receive  rents, 
CnracH      j^jjj  pj^y  them,  from  time  to  time,  was  a  trust  to  pay  by  an- 
^^^^*'      ticipation.    This  decision  arose  from  Lord  Ro98lyn?8  re- 
luctance to  sanction  these  improvident  and  sweeping  dis- 
positions of  the  wife ;  but  the  case  was  clearly  overruled 
in  Essex  v.  ^tkinsj  (14  Vesey^  643.)  on  the  doctrine,  that  if 
the  wife  acts  freely,  she  can  bind  her  separate  property, 
,  without  the  assent  of  the  trustees,  unless  the  instnment 

giving  her  the  property  render  that  assent  necessary^ 
/    Under  such  restrictions,  and  amidst  such  confusion  and 
.  /     attemation  of  authority,  stood  the  disposing  power  of  the 
wife  when  Lord  Eldon  succeeded  to  the  great  seaL    I  do 
not  intend  to  fatigue  myself  with  entering  minutely  into 
the  consideration  of  all  the  dubious  and  contradictory 
cases  and  opinions  to  be  found  since  that  time,  and  shall 
notice  only  a  few  of  the  most  material  and  prominent  de- 
cbions.    The  law  of  the  court  will  be  found  to  be  ulti- 
mately setded,  that  the  terms  of  the  instrument  are  to  go- 
\^^  vern,  and  the  intention  of  the  settlement,  with  its  restrio- 

, v^ ;  V    ^  tiona,  is  to  prevail,  '*• 

In  Sperling  y.  Rochfart^  (8  Feseyj  164.)  there  was  a  bill 
by  husband  and  wife  against  trustees,  to  be  permitted  to 
^ve  up  her  interest  for  Ufe  in  a  trust  fund,  but  as  tbe  es- 
tate was  not  settled  to  her  separate  use,  the  question 
on  the  extent  of  the  wife's  power  over  her  separate  estate 
secured  by  a  settlement,  did  not  arise.  The  chancellor,* 
however,  took  occasion  to  observe,  that  upon  all  the  cases 
together  in  respect  to  the  wife's  power,  it  was  impossible 
to  know  the  result,  and  that  those  before  Lord  Hard^ 
wickers  time  went  very  much  to  the  extent,  that  to  all  in- 
tents, as  to  separate  property,  the  wife  was  to  be  consider- 
ed a/eme  s6k/  In  HuJme  v.  Tenantyihe  bond  was  nothing 
like  the  execution  of  a  power,  and  yet  Lord  Thurbno  held 
it  a  sufficient  indication  of  thfe  wife's  intention  to  bind 
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her*    So,  in  Pybus  r.  Smith,  the  property  wfts  guarded  by      Idil. 
those  terms  which  are  thrown  into  the  setdement  for  her  \0^k^b> 
protection,  and  yet  Lord  Tkurhw  most  reluctamly  allow-  *^^^j^^' 
ed  the  wife's  disposition  for  the  benefit  of  her  fan Aand%      jJL^^ 

creditors.    There  was  the  same  rductance,  but  the  same '" 

deeision,  in  ElUs  v.  .Stkinsotu 

In  sndi  strong  language^  did  his  lordship  eiqpc^e  the  i&- 
jtistice  and  unr^sonableliess  of  the  decisions  of  Lord 
Thurlow  ;  and  he  added,  that  though  he  cottld  not  reconcSe 
tM  that  was  said  by  Lord  RosBlyn,  in  WTiisUer  t.  J^Mtnan^ 
to  former  cases,  he  wished  the  law  might  turn  out  for  the 
protection  of  manned  women,  to  the  extent  in  which  it  is 
represented^^ 

In  Bich  v.  CadceU^  (9  Fesey,  369.)  stock  was  sdttled  in 
inist  to  pay  the  proceeds  for  the  sole  and  separate  use  of 
the  wife  as  she  should  direct,  and  that  her  receqpt  wad  to 
be  a  sufficient  discharge  to  the  trustee.  The  power  of 
disposition,  whether  Vy  deed,  will,  or  otter  writing,*  Was  not  ,  , 
determined  in  that  case;  and  Lord  EUon  said,  that  it  was 
setded  hn  FeMplae4  ▼.  Gorgesj  (1  Fesey,  jun.  46.  »Bro.  8.) 
that  the  wife  had  a  power  of  disposition  by  wiQ,  as  inci- 
dent to  such  an  iiateiest,  though  as  to  other  property  she 
cannot  make  a  wiQ  without  her  husband's  assent.  He 
thought  she  might  have  a  power  to  dii^ose  by  ah  instru- 
ment not  amountmg  to  a  wiB.  He  did  not  specify  what 
Other  instrument  would  be  sufficient,  though  a  gift'  to  the 
husband  could  not  be  inferred  without  clear  evidence.  The 
learned  counsel  in&dsted,  that  the  court  would,  at  least,  t€* 
quire  some  declaration  in  writing.  Agaiti,  in  Jones  v.  Hai^ 
fi9^  (9  Vesejh  497.)  Lord  EUlon  considered  it  to  be  an  open 
question,  and  one  doubtful,  and  deserving  of  a  wry  fiM  ra-' 
tiewi  whether  the  separate  property  of  a  feme  woert 
mi  j^  be  charged  in  a  different  form  from  that  prescribed 
by  the  instrument,  on  the  ground  that  she  was  to  be  consi- 
dered, to  aQ  intents  and  purposes,  as  a /erne  sde. 

Vol.  III.  16 
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1817.  It  tviU  be  recollected,  that  the  settlemeDt  in  the  case  be^ 

v^Fv^^i/  fore  me,  prescribed  the  mode  of  disposition  to  be  by  deed 

^"^CHcaca''''  ^^  ^^  and  that  the  husband  has  set  up,  in  his  own  favour, 

J  ^vBt      ^  dispositioB  by  parol ;  I  have,  accordinlly,  adopted  the 

advice  given  by  this  eminent  judge,  and  have  endeavoured 

to  give  ^^a  full  revievr"  of  the  cases,  and  they  have  pro* 

duced  an  entire  conviction,  in  my  mind,  that  such  a  parol 

dispontion,  or  any  other  different  fix)m  the  one  prescribed^ 

is,  and  ought  to  be,  inadmissible. 

In  the  above  case,  there  was  nothing  said  about  a  power 
or  mode  of  disposition.  So,  in  Wn^staffr.  Smith  (9  Fesey^ 
520.)  there  was  the  like  settlement  of  dividends  of  stock 
upon  the  wife,  without  words  of  direction,  appointment, 
control,  or  restraint,  and  the  Master  of  the  Rolls  held 
the  power  of  disposition  to  be  incident,  that  the  wife 
might  make  such  disposition  as  she  pleased^  and,  there- 
fore,  her  assignment^  to- secure  an  annuity  with  her  bus* 
band,  was  established* 

Sir  Wm.  Grants  in  that  case,  observed,  that  there  were 
cases  in  which  the  question  was,  whether  the  absolute 
property,  including  a  power  of  disposition,  was  intended 
to  be  given,  or  whether  there  was  an  intention  to  limit  the 
wife  to  a  personal  gift,  without  a  power  of  disposition. 
The  principle  admitted  in  these  remarks,  that  the  inimtUm 
of  the  instrument  of  settlement  is  to  prevaiLis  solid,  and 
it  is  all  that  we  contend  for ;  but  it  must  by^Donfessed,  that 
the  cases  make  distinctions  on  this  point,  too  refined  to  be 
useful,  and  so  subtle  as  to  be  dangeroiiis.  Mr.  SugdeOj  in 
his  excdlent' "  TVeofise  ofPowers^^^  (p.  114.)  complains 
of  this  subtlety,  and  says  that  it  is  almost  impossible  for  a 
practitioner  to  advise  confidently  on  any  case  where  the 
very  words  have  not  received  a  judicial  determination. 
We  have  a  sample  of  this  species  of  discrimination  in 
Richards  v.  ChanAers,  (10  Fesey,  580.)  where  property 
was  settled  in  trust  for  the  sole  and  separate  use  of  the 
wife  for  Ufa.  and  if  she  survived  her  husband,  then  to  her 
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Absolutely ;  but  if  not,  then,  as  she  by  deed  or  will  should  ign. 
appoint  She  executed  an  appointment  in  favour  of  her  y,^^^^ 
hnsband,  and  they  both  apphed  to  the  court  to  have  i^^J^of*'** 
confirmed.  The  Master  of  the  Rolls  held  that  she  had  a  .  ▼* 
contingent  interest,  in  the  event  of  surviving  her  hus- 
band, which  she  could  not  give  up  whilt  in  a  state  of 
coverture.  *  She  had  an  estate  for  life  with  a  contingent 
interest  in  fee,  and  a  power  to  dispose  of  that  interest, 
by  deed  or  will.  He  said,  ^^that  the  wife,  while  sui 
juris^  means  to  make  a  provision  for  herself  in  the 
event  of  her  surviving  her  husband.  Such  are*  the  terms 
upon  which  alone  she  chooses  to  contract,  while  in  a  con- 
dition to  exercise  her  free  and  unbiassed  judgment.  She 
wishes  to  put  that  out  of  her  reach,  and  secure  it  from  the 
effect  of  the  influence  and  solicitations,  to  which  she  may 
be  afterwards  expo&ed.  Why  should  a  court  of  equity, 
profesing  to  watch  over  the  interests  of  married  women^ 
say  that  a  woman  about  to  marry  should  not  be  allowed  to 
secure  to  herself  this  kind  of  protection,  arising  frcMn  a 
legal  incapacity  to  act  V^  ^'  The  husband  can  have  no  claim 
of  right  to  her  interest,  with  his  concurrence  created  for 
her  benefit.^' 

It  appears  to  me,  that  this  reasoning  condemns  many  of 
the  cases  we  have  reviewed,  and  goes  to  sanction  all  that 
Lord  wSfeanfey,  and  Lord  RoeslyUy  have  said  on  the  sub- 
ject, and  to  bear  against  many  of  the  subsequent  decisions  . 
of  this  same  Master  of  the  Rolls.  *  •  •  ^^'L  "^t  /f3 
£ln  Parker  y.  White^  (11  Fewjf,209.)  the  subject  came 
again  before  Lord  Eldafi,  and  was  much  discussed.  The 
chancellor  disclosed  the  impression  which  he  had  received, 
as  early  as  the  case  of  fVhistier  v.  Mumtan,  for  he  says, 
that  he  then  thought  the  law  setded  by  the  cases  of  MKs 
V.  Mdnsonj  Pybus  v.  SmUh,  Htdme  v.  Tenantj  Peacock  v. 
Mcnky  ^c. 

In  that  case  an  estate  was  conveyed  in  trust,  lor  the  use 
of  the  wife-for  life,  solely  and  separately,  free  of  her  bus-* 
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.  I817.      bandy  &<5.  and  in  trust,  after  her  death,  to  such  persons  a« 

^^^if^^M  ^c  should  by  will  appoint,  and  in  default  thereof  she  had 

^''^JJj^^w- an  eventual  rev^ion  in  fee.    The  husband,  wife,  aad 

t'         trustee,  united  in  a  deed  conveying  her  life  estate,  and  the 

,       — husband  and  wife,  afterwoirds,  levied  a  fine  of  the  estate, 

and  she  devised  it  to  the  purchaser.    On  a  bill  by  her  to  set 

aside  these  conveyances,  charging  a\yant  of  consideration, 

wd  the  conduct  of  the  husband,  the  sale  was  established 

as  to  her  life  estate,  and  reversionary  interest,  but  her  will 

was  set  aside,  and  the  trustee  held  guilty  of  a  breach  of 

trust. 

In  discussing  the  case,  Lord  JSIdon,  observed,  that  it  wa9 
extremely' important,  that  the  power  of  the  wife  over  her 
separate  estate  should  be,  once  for  all,  well  decided,  and 
that  his  mind  was  in  great  distradion  ii/xm  the  siAjeei.  He 
admitted  that  Lord  Tkurhw  felt  a  very  strong  inchnation 
to  control  the  unlimited  power  of  the  wife,  and  that  his 
reasoning  in  Pybus  v.  Smithy  was  unanswerable,  if  the 
^  point  had  been  open.  He  seemed  to  think,  that  upoii 
true  principle,  if  the  settlement  made  the  wife  so  far  a 
feme  «ole,  yet  that  the  i^ature  and  extent  of  her  capacity 
ought  to  be  collected  from  the  terms  of  the  imtrwaent  from 
which  she  derioes  that  capacity.  It  is  to  be  regretted,  that 
his  lordship  did  not  feel  himself  at  liberty  to  IbOow  such 
a  plain  and  unanswerable  argument,  for  the  wife  in  that 
case,  having  a  power  by  will  to  appoint  after  her  death, 
the  instrument  evidendy  intended  that  she  should  exercise 
her  power  over  that  part  of  her  interest  in  qo  other  way ; 
txpresrio  uuius  est  exclmio  aUerius.  Lord  fiUon  conti- 
nued to  observe,  in  that  case,  that  informal  instruments* 
and  acts  of  different  soils,  had  been  held  a  sufficiept  evi- 
dence of  the  wife's  intention,  and  that  it  was  no  objection, 
if  the  disposition  is  to  gfatisfy  the  debt  of  the  husband,  or 
be  a  gift  to  him ;  and  he  concluded,  that  the  dedsion  in 
Whisibr  v.  Mrnnan  was  inconsistent  with  all  the  d<Bda- 
rations  of  die  court,  for  a  century. 
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WUh  the  highefit  respect  for  the  learning  of  Lord  Eldon^      1817. 
I  have  not  been  able  to  perceive  elufficient  evidence  of  the  \^^u^^f 
historical  accuracy  of  Bome  of  these  dicta.    I  do  not  know  ^'i^^;^"' 
in  what  case  the  wife's  disposition  of  her  separate  property         ▼• 
jvas  admitted,  where  th«re  was  not  some  pretty  formal  -.^    . 

and  authentic  evidence  of  her  intention;  and  the  decision 
f3i  Lord  Rosslyn  was  not  such  a  lawless  departure  from  aU 
pieced^nL  The  wife^  in  the  case  he  alluded  to,  had  a 
mode  prescribed^  as  to  the  dispoaition  of  the  stock  after 
her  death,  vi2*  by  mil:  and  yet  she  sold  tlie  whole  at 
once,  for  the  benefit  of  her  husband.  This  was,  indeed 
eontrary  to  Mwman  v.  Cartomfy  but  that  case  had  been 
overruled  by  Sixkei  v.  Wray.  Lord  Eldon  uniformly  ad- 
mits the  true  principle  to  be  with  Lord  Rimb/Hj  and  that  ' 
Lord  ThiitrUno  alwxys  thought  so,  and  that  die  point  was 
Unsettled,  confused,  and  distracting.  Why,  them,  may  we 
not  decide  according  to  sound  principle,  and  place  the 
rights  of  the  wife  on  a  safe  and  dwable  foundation? 

In  a  s^i^s  of  cases  decided  by  Sir  Wm.  Grants  ^e  doc^ 
trine  has  been  maintained,  that  the  wife  had  a  d^>Qsing 
pow^  over  her  scf^arate  prc^rty,  without  examination^ 
and  without  the  assent  of  trustees,  when  the  instrument  of 
settlement  did  not  restrain  her,  and  that  the  power  ex- 
tended as  wen  to  her  reversionary  interest,  as  to  that  in 
possession.  $ut  in  some  of  these  cases,  I  apprehend,  the  . 
doctrine  has  been  applied,  when  a  fair  construction  of 
Ae  instnimetit  did  not  seem  to  warrant  it;  and  the  dedh 
sioiis  of  that  very  able  and  enlightened  judge,  appear  to  me 
tQ  be  a  little  meonsistent  with  each  other,  or  to  be  founded 
on.  dtotinctions  not  easily  to  be  perceived.  Thus,  in 
Witts  V.  Jfaiwkins,  {12  Veseifj  501.)  the  trust  wa&«  to  pay 
the  profits  of  land  to  her  appointment,  fnm  (tme  to  limej 
^et  she  was  allowed  to  make  a  sweeping  appointment, 
by  sale.  a(  oacei  of  her  whde  life  interest.  Bo  in  Siurgis 
V.  Corpf  (13  Vesey^  190.)  there  was  a  trust  to  pay  and  op- 
ply  Ae  dividends  of  stodc  into  her.  prqnsr  hands>^  for  her 
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1817.      separate  use,  after  the  death  of  A^  and  she  was  allowed  to 

v^PV*^/  sell  this  reversionary  interest  in  the  life  time  of  A.    This 

3^"^^^"- was,  to  all  appearance,   a  mere  personal  interest,  o?er 

▼•         which  no  such  power  existed;  and  so  Sir  Wm.  QrarU  had 

■  ■  ■■ —  held,  in  Hovey  v.  BUthemaUy  cited  by  him  in   JVagHaff  v. 


SmUk,  (9  Fe^ey,  524.)  The  two  decisions  are  irreconci- 
lable; and  Mr.  Sugdm  thinksi,  that  if  Hawy  v.  Blakeman 
bad  been  reconsidered,  the  decisions  would  have  been 
otherwise.  I.  think,  with  that  writer,  that  9ne  of  the 
CjGtses  was  erroneously  decided,  but  I  should  differ  from 
him  in  the  selection  of  the  case.  Again,  in  Brown  v. 
Like  (14  Vesey^  302.)  there  was  a  trust  to  pay  dividends 
.  to  the  wife  for  life,  for  her  separate  use,  and  her  receipts, 

^  from  time  to  timCj  to   be  good;  yet  her  sweeping  power 

of  appointment  was  established.  In  Heatly  v.  Thomasj 
(15  Vesey^  596.)  there  was  a  like  trust,  with  a  special 
power  to  dispose  of  the  principal  by  vnU^  and  yet  her  bond 
was  enforced  against  her  separate  estate.  The  like  de^ 
cisionwas  made  in  BvUpin  v.  Clarke^  (17  Fesey,  865.) 
where  the  trust  was  to  pay  the  rents  into  her  hands,  or  as 
she  should  appoint,  and  they  were  held  bound  to  a  credit* 
oi;  in  satisfaction  of  her  note,  though  the  note  had  no  re- 
ference to  her  settled  property,  and  was  not,  by  any  rea- 
sonable intendment,  an  appointment  under  the  power. 
But  in  Lee  v.  Muggeridge^  (1  Vesey  fy  Beame,  118«)  where 
the  trust  was  to  pay  the  rents,  as  the  wife  should  by  wri- 
ting direct,  during  the  joint  lives  of  her  and  her  husband, 
and  to  her  use  in  fee,  if  she  should  survive  him,  and  if  he 
survived  her,  to  the  use  of  such  persons  as  she  should  by 
wiU  direct,  and  no  power  of  disposition  over  it,  during  the 
coverture,  was  mentioned,  the  Master  of  the  Rollfi  hdd, 
that  the  income  only,  and  not  the  capital  of  her  separate 
estate,  could  be  bound  by  the  bond. 

The  last  case  I  shall  mention,  is  that  of  Francis  v.  Wig- 
zeUy  (1  Maddodc's  Ck  Rep.  258.)  which  arose  on  a  bill  for 
a  specific  performance  cdf  an  agreement  of  husband  and 
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wife  to  sdl,  Bhe  having  separate  property.    I  cite  the  case      tStl. 
only  for  the  opinion  of  the  vice-chanceOor,  in  which  he  v^^v^^ 
lays  down  this  proposition;    that  ^d^feme  covertj  having ^^™^^^*»- 
separate  property  to  her  own  use  may,  generally  speaking,         ^• 

dispose   of  it  as  sl  feme  sole;  but  if  the  instrument    by ^ 

which  she  acquires  it,  prescribes  any  particular  mode  by 
which  she  must  part  with  it,  her  disposition  of  the  property 
must  be  cuicording  to  the  terms  of  such  instrumentJ*^  Now 
this  declaration,  if  it  be  worth  any  thing,  brings  the  point 
back  again  to  the  doctrine  of  Lord  ^Shatdey.  8U  modus 
lasso  viarum.Ji^ 

J  apprehend,    we  may  conclude,    (though  I   certainly 
do*  it  with  unfeigned  diffidence,   considering  how  great 
talents  and  learning,  by  a  succession  of  distinguished  men, 
have  been  exhausted  on  the  subject,)  that  the  Einglish  de- 
cisions are  so  floating  and  contradictory,  as  to  leave  us  the 
liber^  of  adopting  the  true  principle  of  these  setdements. 
Instead  of  holding  that  the  wife  is  a /erne  sole,  to  all  intents 
and  purposes,  as  to  her  separate  property^  she  ought  only  AjkmeoMn, 
to  be  deemed  a/eme  solcy  sub  modoj  or  to  the  extent  of  ihehla  '^l^nsto 
power  clearly  given  by  the  settlement.    Instead  of  main-  C^'^^Siaii^ 
taining  that  she  has  an  absolute  power  of  disposition,  unless  i^'^rtiftiiiT 
specially  restrained  by  the  instrument,  the  converse  of  the «C  *>»•  i£?wf 
proposition  would  be  more  correct,  that  she  has  no  power  Se     ma^i^^e 
but  what  is  specially  given,  and  to  be  exercised  only  in  the  Her  i>ow6r  of 
mode  prescribed,  if  any  such  there  be.    Her  incapacity  is  not^^^inte, 
general;  and  the  exception  is  to  be  taken  strictly,  and  to^^i^'^^J^S^ 
be  shown  in  every  case,  because  it  is  against  the  general  J^**^^     ** 
policy  and  immemorial  doctrine  of  law.    These  very  set-  JJ{Ji^„^  ^ 
tlements  are  intended  to  protect  her  weakness  against  her»J«J^*  Pjjj; 
husband's  power,  and  her  maintenance  against  his  dissipa-  m«t  by  totff, 
tion.    It  is  a  protection  which  this  court  allows  her  to  as-  point  by  dSu 

^  If  ibo    hM    ft 

.    -     ^    ^    ^  power   to    ap- 

point by  dtedy  the  gituiff  ft  bond  or  note,  or  pnrol  promise  withont  reference  to  the  pnpeity, 
or  making  a  ftarol  pft  of  it,  ia  not  inch  an  appointment 

So»  where  it  is  said  in  the  settlement,  that  she  is  to  reeeiTe  from  her  trustee  the  ineome  of 
her  property,  as  it  may,  from  time  to  time,  grow  dne,  she  has  no  power,  by  anUdpatUm,  to  dis- 
pose, at  OBce,  of  all  the  inoone. 
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1817.      sume,  or  faer  friends  to  give,  and  it  ought  not  to  be  render^ 
v^S^^^  6d  illusory. 

M«THo^  &ii.     The  doctrine  runs  through  all  the  cases,  that  the  in- 
▼-         tention  of  the  settlement  is  to  govern,  and  that  it  must 

^ be  collected  from  the  teTtna  of  the  instrument.    When  it 

says  she  may  appoint  by  will,  it  does  not  mean  that  she 
may  likewise  appoint  by  deed  ;•  when  it  permits  her  to 
appoint  by  deed,  it  cannot  mean,  that  giring  a  bond,  or 
.  note,  or  a  parol  promise,  without  reference  to  the  properly, 
or  making  a  parol  gifi,  is  such  an  appointment.  So,  when 
it  says  that  she  is  to  receive  from  her  trustee  the  income  of 
her  property,  as  it,  from  time  to  time,  may  grow  due,  it  does 
hot  mean  that  she  may,  by  anticipation,  dispose  at  once  of 
all  that  Income.  Such  a  latitude  of  construction  is  not  only 
unauthorised  by  the  terms,  but  it  defeats  the  policy  of  tte 
settlement,  by  withdrawing  from  the  wife  the  protection  it 
ihtended  to  give  her.  Perhaps,  we  may  say,  that  if  the 
hidtrument  be  silent  as  to  the  mode  of  exercising  the  power 
<^  appointment  or  disposition,  it  intended  to  leave  it  at 
iarge,  to  the  discretion  and  necessities  of  the  wife,  and  this 
19  the  most  that  can  be  inferred. 

There  being,  in  the  present  case,  a  clear  mode  of  ap- 
pointment prescribed,  it  would  be  un^st,  and  contrary  to 
the  settlement,  to  aBow  the  defendant  who  was  a  party  to 
the  instrument,  to  set  up  any  parol  confesesion  or  agree- 
ment of  the  wife,  as  a  title  to  her  property ;  the  excep- 
tion is  consequently  overruled.(a) 
y  >  *  •  Exception  overrated^ 

(a)  Vide  Uie  «ase  of  Euring  j.  Smith,  (8  Dt»tauur€''9  R^  417.)  in  which  the    t 
court  of  appeah  in  SoM  Carolina  decided,  after  a  yery  ftdl  diaciuBion  and  con-    ! 


sideralion,  that  Lord  Thurtouf$  doctrine  was  not  eorreot,  and  that  tjkme  emmt, 
in  niipect  to  herieparate  property,  was  not,  to  all  intent*  and  parpoees,  a /me 
99U :  that  tach  a  principle  woold  defeat  the  object  of  the  settlemeaftent,  and  the  m- 
cnrity  of  the  wife:  that  her  power  of  ditporitioa  was  not  incidental  to  her  sepa- 
imte  property.bnt  deriTcd  entirely  from  the  authority  contained  in  (he  settlement, 
and  that  the  power  of  appointment  mnst  be  eiearly  given  and  the  m^e  prescri- 
bed strictly  panned.    The  contrary  opinion,  howerer,  was  maintained  by  the 


I 


^ 
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TldHeenih  excqdUnu    That  the  master  has  not  allowed      1817. 
to  the  defendant  213  dollars  and  15  cents,  paid  for  the  fu-  K^^/^i/ 
neral  expenses  of  his  wife.  ^STmc^*' 

T. 

TttB  Chakcexlor.    The  will  of  Mrs.  Jaques  provided 

for  the  payment  of  her  funeral  expenses  out  of  her  estate ;  ha^^^^^!^- 
and  without  such  a  provision,  I  admit,  the  husband  must  Tmi'^'^- 
have  borne  this  charge*  {BcrHe  V/  Chesterfield,  9  Mod.  SI.)  ^^^j  ^ 

wiU     for     the 


Exception  allowed. 


mjmvttt  of  htr 
fiui«nU 
pentet, 
nuiband  i»  not 


tkt 


Fourteenth  exception.  That  the  Master  has  not  allowed  wiui  Umib  ;  o- 
to  the  defendant  the  several  sums  appearing,  by  a  cer^nich  'ptoti^ 
tarn  exhibit  marked  No  1.  produced  by  the  plaintiffs,  tOn***  *^  **^ 
have  been  paid,  and  amounting,  in  the  whole,  to  9,913 
dollars,  44  cents,  of  which  sum  6,213  dollars,  14  cents,  is 
stated  to  have  been  paid  for  houses  formerly  belonging  to 
Christian  M.  Heyfe. 

The  Chanceixoiu  It  is  impossible  to  allow  the  sedis- 
charges  without  palpable  injustice.  They  are  generally 
80  vague,  without  saying  to  whom  or  for  what,  that  they 
are  not  the  proper  subject  of  allowance,  in  any  case,  with- 
out fmrther  proof.  A  party  is  never  allowed  for  any  thing 
in  account,  under  the  head  of  general  expenses^  without 
naming  the  particulars,  for  it  would  be  impossible,  in  that 
way,  to  guard  against  errory  double  chai^ges,  and  imposi- 
tion. {WyaU'sP.  R.  4.1  Eq.  Cos.  Mr^U.  pi  12.)  The 
defendant  is  not  charged  on  the  foot  of  this  paper,  but  on 
the  foot,  essentially,  of  his  answers  and  receipts,  and  other 
proo^  and  the  reference  to  it  by  the  master  was  altogether 
unnecessary.  The  paper  is  some  loose  and  random  charge 
of  disbursements,  without  accuracy  or  consistency.    The 

ebncdlor,  lk»auiure  ia  an  able  and  learaed  trgiunetit  delirend  by  him  in  Uicr 
eawe.    Vide,  alio,  Jaduan  y.  ttobhotue,  2  Mtrivale's  Rep.  488. 

veL.m.  r«  '^^ 
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181 T.      monqr  paid  tor  houses  formerly  belonging  to  Uei^  ir 

^.^.x^^^  here  stated  at  6,^18  dollars,  15  cents,  whereas  the  aoawcr 

'''Spic?**''  ^^^  it  to  have  been  8,026  dollars,  97  cents.    It  is  pro*^ 

J  ^-^      bable  that  many  of  the  Uems  here  mentioned  have  abmuly 

— -—. been  allowed  when  they  were  Ally  understood  and  ex- 

Aptttj^9«ipliuned.    Besides,  why  should  the  defendant  havecrett 
r^miSster,  ^for  6,^13  ddlars,  15  cents,  paid  for  HeyU?$  property,  when 
|«Si^  '^^tf^tbe  payments,  as  far  as  any  wre  made,  were  with  die  pro- 
i?*!?'  tUowed  P^  moneys  of  his  wife  1    Nothing  can  be  more  obviously 
!ttt  ^roMifytor  ^^j"^  ^^^  groundless  than  the  claim  of  such  an  allowance, 
the  pwtw^lin.  He  admits,  in  his  answer,  that  he  purchased,  on  the  sale 
under  Hej^U  mcwtgage  one  lot  for  4,500  dollars,  and  an- 
other lot  for  1,600  dolkirs,  and  that  he  did  not  pay  a  cent 
for  them,  but  the  price  was  discounted  against  so  much 
money  due  on  the  mortgage  and  judgment  of  Ins  wife. 
Yet  in  this  exception  the  defendant  charges  the  6,213- 
doQttrSy  15  cents,  as  so  much  money  paid  for  that  prqierty. 
This  smgle  fact  demonstrates  the  obvious  falsehood  and 
injustice  of  the  claim  thus  put  forward.    It  throws  discre- 
et on  aS  the  Uems. 
wImk    ttkt     The  defendant  had  already  been  allowed  such  of  his 
r'^jiw  ^^^^^^^^^^'^^^  ^  ^^^^  suppoi'ted  by  proo^  and  as  to  mioiy 
SS**  hh^*  op^  charges,  he  has  had  the  benefit  of  a  most  liberal  indui- 
SSTtt  in  "?»  fl^n^^  ^"d  perhaps,  a  great  deal  too  much,  to  be  coosis- 
ttdoM^oi  tot*^'^^  ^^^  ^*®  demands  of  a  severe  and  exact  justice. 


mrt  it  MiCMad     ^^^  instance  more  will  be  produced  to  show  the  utt^ 
to    the    Mune  want  of  truth  and  justice  in  these  claims.    The  claim  of 


300  doHarSy  as  cash  paid  to  BazetL  under  date  of  the  1st 

ehugts      areofJIfat/,  1807,  has  been  allowed  to  the  defendant.    (See 

MM  fawtiiBoe^  schedule  C.  annexed  to  the  master^s  report,  No.  158.) 

tiito  *oi  pnei-  There  is  no  doubt  of  the  general  rule  that  when  one  party 

jjjjy*^  ^  exhibits  a  paper,  in  proo^  to  charge  his  opponent,  his  op- 

Pjl^jjl^^  «*^ponent  is  entitled  to  use  it  in  his  dischai^e.    But  it  does 

kc  Uie  wkoie  not  follow,  that  each  part  is  entitled  to  the  same  credit. 
Bay  M  Rjeet-  ^ 

•d-  The  charge  may  be  so  clear  and  specific  as  to  be  conclusive, 

while  the  discharge  is  so  loose  and  defective  as  to  deserve 
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«i>  credit    We  have  o^ii  (hat  those  discharges  are  inae^      1817» 
<iwMb  in  s6me  instaiieei,  thai  they  have  no  precision  or  Vi^pv^ 
certainly,  as  to  place  or  circumstance;  that  we  have  evi-  ^'^chvJS'"' 
denoeof  the  allowance  of  part  on  other  proo^  und  of  the      j^^i„. 

poritife  injustice  of  other  parts^  and  we  are  justified,  and 

bound,  upoii  ail  sound  principles,  to  reject  the  whole. 

The  whide  exception  is*  accordingly,  disallowed. 

A  questim  will  arise  as  to  the  disposition  of  the  costs    Otmu  <m  «z- 
}Mfon  these  escceptiona.    The  allowance  of  costs  is,  no  mSSl  rmtJi 
doubt,  discretionary  in  this,  as  in  other  cases,  but,  I  tlunk,  Sh'^puty  m 
It  will,  upon  the  whole,  be  most  equitable  and  just  to  fi^  Sl'wSeii'^tiSj 
low  the  rule  which  I  hare  adopted  in  othor  cases,  8innng{^^^^||jJ|^^^ 
upon  exceptions  to  reports,  (1  Jokne.   Ch.  tUp.  44.  77. 
2  MsM.  CL  Rep,  223.)  and  allow  to  each  part|r  the  costs 
on  the  ezcq)tions  in'which  he  has  been  suceessAiL    The 
idea  thai  a  party  oug^it  not  to  pay  costs  for  the  mistake  of  Hm  niftake  or 
a  master,  has  been  so  often  controlled,  on  this  very  subject  net  uim  the  w^ 
of  eieeptions^  as  to  form  no  safe  and  certain  guide.    Wel^u  M^niC' 
have  a  statute  of  this  state,  (laws  of  JV.  F.  sees.  38.  ch.  96.  ■•^•••^ 
§  13.)  which  riiows  costs  on  reversal  of  a  judgment  in 
enor;  and  I  perceive,  that  the  court  of  errors,  on  the  re- 
versal of  decrees  of  this  court,  awards  costs  of  the  ap- 
peal to  the  appelant.    However  we  may  regret  the  ap- 
plication of  costs  .to  such  cases,  yet,  I  think,  it  would  be 
carrying  our  scruples  to  a  great  length,  to  consider  every 
report,  in  every  case,  of  a  master^  as  partaking  so  much  of 
the  nature  of  a  judicial  determination,  that  the  party  de- 
feikding  its  errors,  under  exceptions,  ought  to  be  protected 
from  costs.    Hiis  is,  certainly,  not  the  established  doctrine 
of  the  court. 

Thus,  in  the  case  of  The  OorponOion  cf  Burford  v. 
LenAaU  and&thersyy  (2  Jlik.  651.)  tlterewere  exceptions 
to  a  decree  of  the  defendants,  as  commissioners  of  charita- 
ble uses,  and  of  these,  thirty-nine  were  allowed,  and  four  dis- 
allowed. Lord  Ch.  Hardmdee  took  time  to  consider  the 
question  of  costs,  and  gave  to  the  exceptants  costs  upon 
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161V.      those   exceptions  in  which  tbey  had  prevailed,  and  to 

'v,^x»^n/  the  respondents  costs  in  those  where  tbey  had  prevailed. 

^^Cmm^*'  This  is  a  strong  decision,  and  perfectly  applicaUe,  in  prin- 

Ja^uxs      ^'P^^  *^  ^^^  present  case.    The  decision  of  the  commis- 

^- sioners  was  much  more  solemn  and  Judicial  than  that  of  a 

master's  report.  The  statute  of  43  Eliz.  ch.  4.  which 
authorized  the  appointment  of  commissioners  to  inquire 
of  the  gift  of  lands  and  goods  to  charitable  uses,  directed 
that  their  orders,  judgments  and  decrees  should  be  certifi- 
ed into  cbanceiy ;  and  that  court  was  directed  to  take  such 
order  for  the  due  execution  thereof,  as  should  seem  fit 
The  statute  fiirther  provided,  that  any  person  a^;rieved 
by  any  such  decree,  might  apply  to  the  court  of  chanceiy, 
and  the  court  was  to  annul,  alter,  or  enlarge  the  order, 
judgment  and  decree,  according  to  equity,  and  award  costs 
of  suits,  in  its  discretion,  againt  mck  persons  as  shouUTcom* 
plain  without  just  cause.  This  is  all  tbe  statute  provision 
in  the  case;  yet  Lord  Hardmehs  adopted  the  rule  of 
costs  which  I  have  mentioned,  and  which  he  found  to  be 
according  to  the  established  practice  of  the  court. 

There  are  mai^pxases  of  reference  for  mere  irreguhriitfj 
where  a  party  has  not  been  allowed. costs  for  a  successful 
exception  to  the  report;  yet  even  there  th^  chancellor 
held,  (S  Mc.  334.  anon.)  that  tbey  might,  in  special  cases, 
be  allowed,  notwithstanding  tbe  master  had  reported  in 
'  favour  of  the  other  party,  Tbe  case  of  Bromfidd  v.  Chir 
cester^  {^mb.  464.)  is  another  strong  instance  in  which 
costs  have  been  allowed  to  a  party  prevailing  in  his  ex^^ 
ception  to  a  master's  report.  Lord  Morthington  allowed 
costs  here,  after  the  point  had  been  twice  discussed,  and 
the  cases  respecting  references  for  irregularities  cited  and 
reviewed,  and  he  ins^ted  that  the  allowance  was  just  in  that 
case^  and  that  it  was  a  matter  resting  in  discretion. 

I  know  of  no  instance  which  more  strikingly  illustrates 
this  doctrine  than  the  order  of  Lord  ^oUingkam^  (nife 
Pfam^s  Orders^  p.  261.)  making  even  the  party  prevailing 
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on  esception8  to  a  master's  <  report^ '  pay .  costs  in  certain      181 7. 


I  might,  perhaps,  properly  enough,  refuse  costs  on  cither  ^SumcS"'' 
Side  in  this  case ;  but  to  make  the  defendants  pay  costs      j^q^^g. 

where  his  esception  was  not  well  taken,  and  j^ot  to  aUow 

him  costs  when  he  prevailed,  would  appear  to  me  to  be  an 
unequal  rule.  The  exceptions,  in  this  case,  were  gener* 
ally  of  grave  import,  and  founded  on  plausible  grounds ; 
and  I  have  concluded  it  would  operate  most  justly  to  adopt 
tiie  rule  which  I  formeriy  declared  between  these  very 
parties  in  this  same  case ;  and  I  do  it  the  more  readily,  as 
I  find  that  Lord  Redeedak,  {ISeLSf  Lef.  241.)  establish- 
ed it  as  a  general  rule  of  his  court,  that  where  some  ex- 
cepticnis  were  allowed,  and  others  were  disallowed,  on  a 
reference  to  a  roaster,  the  plaintiff  was  to  have  the  costs 
of  the  exceptions  disallowed,  and  the  balance  to  be  struck 
and  paid  by  the  party  fit>m  whom  it  should  appear  to  be 
due.(a) 

A  decretal  order  was,  hereupon,  entered,  that-  the  2d. 
6th,  7th,  10th,  and  13th  exceptions,  together  with  so 
much  of  the  8th  exception,  as  related  to  the  sum  of  260 
dollars,  Uierein  mentioned ;  and  so  much  of  the  12th  ex- 
ception as  related  to  the  sum  of  75  dollars,  therein  men- 
tioned, be  allowed  as  well  taken ;  and  that  the  resi- 
due of  the  said  exceptions,  and  parts  of  exceptions,  be 
disallowed.  Tliat  the  defendant,  John  D.  Jaques^  be  al- 
lowed his  costs  for  the  said  2d.  6th,  7th,  10th,  and  ISfli 
exceptions,  and  that  the  plaintiffs  be  allowed  their  costs  for 
tiie  residue  of  the  said  exceptions,  except  the  8th  and  12th ; 

(a)  Ib  tha  OMe  of  JDowmnit.  Butk^C^Maddod^t  CK  R^.  184.)  fkm  weie 
t«i  esc^ptioos  taken  to  the  answer,  and  the  master  reported  the  answer  snfi- 
eient.  On  exceptions  being  taken  to  his  report,  some  of  them  were  allowed, 
and  sotte  disallowed;  and  the  Vice  Chancellor,  after  reTiewmg  the  anthorities, 
oidered  the  deposit,  which  had  been  made  wUh  the  regiater,  on  taking  the 
ezceptidns  to  the  report,  to  be  divided;  and  this  appeared  to  hare  been  the 
practice  in  scTend  cases  which  were  cited. 
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1817«      and  that  for  tbete  two  last  exceptioiia,  mither  poly  be  al- 

\^^»^^  lowed  coets  as  agunst  the  other;  and  that  the  costs  to  bo 

Bammow     taxdd  tot  the  defendants  be  disoouottdfrom  the  coatsto  be 

^^""'»''^p«»- taxed  in  favour  of  the  plaintifb;  aad  that  the repdrt  be  re* 

committed  to  the  master  to  be  amended,  in  coalbrtni^  te 

'  this  decretal  order. 


Bamuot  and  others,  assignees  of  Pkuoa,  agunst 

J.  RuUfEULlClttlU 

No9imbtr,  17.  Ad«entalocdwof  nfiumiM  torn  mttier  to  ttete  tha  aeeoimt  betweoi  the 
parties,  wu  made  in  Stptember,  1815,  and  the  paitiea  appeared,  from  time 
to  time,  before  the  aafter,witaaeUHh  of  Oefo6«r,1817»  whentheyweito 
•eailf  iwdj  for  a  imd  hoailag  before  him;  aad  timn  the  4eleMlttlpeeaeei6- 
ed  an  appeal  from  the  decretal  order,  dated  the  16th  of  ddobtr^  181t.  On 
petltionand  motion  of  the  pbdntiff,  the  eoiirt  ordered  the  maater  to  proceed 
intakiafftheateo«nt,«idtoeottpleUaiidiito  hm  tepoM,  notWilhrtMdiflf 
tfaeifpeaL  '' 

THE  petition  of  the  plaintififs  stated,  that  this  suit  had 
long  been  pending,  and  that  on  the  29th  of  Sq^iembery  1815, 
the  court  decreed,  (voL  1.  p.  550.)  that  the  accounts  be- 
tween the  plaintiff  and  t^e  bankrupt,  on  the  one  part,  and 
the  defendant,  on  the  other,  should  be  opened  from  the 
39th  of  .A/bt^emfrer,  1790,  and  that  it  should  be  referred  to  a 
master  to  state  the  said  accounts,  according  to  certain 
principles  and  directions  in  the  decree  mentioned.  That 
in  pursuance  of  such  decretal  order,  James  A.  Hamilton^ 
one  of  the  masters  of  the  court,  proceeded  in  taking,  and 
stating  the  accounts.  Thattbe  accounts  were  extensive, 
and  somewhat  complicated,  involving  many  large  sums  of 
money,  and  some  questkms  of  considerable  difficulty,  but 
that  owing  to  concessions  and  admissions,  almost  dl  the 
matters  of  any  considerable  moment,  in  number  or  amount, 
were  disposed  of,  and  settled  by  the  solicitors  on  each  side* 
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l^bit  such  admisgions  were  reduced  to  writiBg,  aod  ftigP^d  1817. 
bf  tb0  wspee^yt  ^cUkHoru^  wtA  filed  with  the  iQa^ter  the  V^v^i^ 
lot  6(May  last.  That  a  amall  wmiM  of  notes,  bondi^  M^n 
te.  brought  mquesdoB)  weJre  left  to  the  decisioft  of  the  »gwi<»A^w»> 
naator,  ani  all  the  osattara  remaiiuBg  in  dispute  w^se  re- 
ducfid  to  ecrtain  aptd&c  points.  That  the  plaintiffi^  were 
thereupon  prqmred  for  a  final  hearing  b^finre  the  maetei^ 
on  the  matters  not  disposed  of  ftb  aforesaid.  That  various 
meetings  of  the  parties  were  had,  when,  on  the  1st  of  8ep^ 
lemifr  last,  at  a  neeting  of  the  parties  before  the  master, 
and  when  the  plaintiffii  were  ready  to  go  to  a  final  hearing, 
the  ds&ndant  prayed  for  fiirther  time  to  take  testimony, 
lod  the  defendant's  counsel  then  appointed,  and  agreed 
OB  Hat  2Sd  of  September  last,  as  the  time  when  all  the  tes« 
timony  should  he  taken  and  dosed,  aqd  that  they  then 
would  be  ready  to  go  to  a  final  hearing  before  the  master, 
and  the  respective  solicitors  sabscribed  a  mmnorandum  to 
that  eflfect,  on  the  minutes  kept  by  the  master.  That  on 
Ao  9Sd  of  Sepimber^  the  counsel  for  the  plaintiffs  ap^ 
l^eAred,  and  the  final  hearing  was  adjourned  tothe  1st  of  Oe- 
Ukety  when  the  ptnrties  met,  and  on  the  representation^  of 
fh0  defendant's  solicitor  and  counsel,  it  was  finally  agr^d 
that  further  time  be  allowed  the  defendant  and  his  eoun- 
pd,  until  the  16th  of  Octeberj  that  time  being  named  at 
the  instance  ctf  the  solicitor  and  counsel  for  the  defendant^ 
as  sufficiently  remote  for  a  fuB  preparation  by  them; 
That  on  the  16th  of  (hiober^  the  parties  again  met  befoi  e 
the  master,  and  application  was  again  made  on  the  part  of 
the  defendant,  for  an  indefinite  postponement  of  the  final 
hearing,  but  the  master  denied  the  motion,  and  ordered  on 
the  argument,  when  the  solicitor  for  the  defendant,  ten- 
dered an  appeal  firom  the  decretal  order  of  the  20th  of 
Sqpiember^  1816,  to  the  court  for  the  trial  of  impeachments 
and  correctk>n  of  errors,  which  appeal  was  dated  the 
said  16th  of  October.  That  from  a  full  and  perfect  view 
of  the  accounts,  so  for  as  the  same  have  been  agreed  tO: 
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1817.      or  admitted,  there  will  be  due  the  plaintiffii,  if  stated  ujp^ 

v^^y^ib^  to  the  present  time,  20,000  dollars,  and  upwards,  exclusive 

Bauaw     ^f  qjj  gQjQs  in  controversy,  and  of  the  notes,  bonds,  and 

towLAWDam.  gecurities  stiD  undetermined.     Prayer,  that  the  plaintifb 

may  be  permitted  to  proceed  in  the  taking  and  stating  their 

said  account  before  the  master,  and  that  the  defendant 

may  be  ordered,  on  the  completion  thereof,  to  bring  into 

court,  within  a  reasonable  time,  the  sum  which  may  be 

found  due,  or  that  he  may  be  compelled,  within  a  reasona- 

ble  time,  to  give  security  for  what  may  ultimately  be  ad^ 

judged  due  to  him. 

This  petition  was  sworn  to  by  one  of  the  plaintife. 
There  was  a  special  report  of  the  master  annexed  to  the 
petition,  stating  the  material  facts  set  forth  in  the  petition^ 
in  respect  to  the  progress  of  the  cause  before  him. 

//.  JBIeecfcer,  for  the  petition. 

J.  V.  Hermh  contra.  He  read  an  affidavit  of  the  de^ 
fendant,  stating  that  his  answer  was  filed  on  the  S9th  of 
Jime,  1805.  That  on  the  6th  of  Jimt^  1814,  an  order  for 
pubMcation  was  entered.  That  by  an  agreement  before 
the  hearing,  the  plaintiffs  abandoned  all  claim  for  the  de- 
fendants not  collecting  the  moneys  due  on  the  securities 
for  money,  except  as  to  those  iir  the  agreement  mentioned, 
and  that  the  defendant  was  not  to  be  chained  with  moneys 
onsecurities,  the  payer  of  which  was  insolvent  on  the  4th 
ofJuhf^  1801.  That  in  the  course  of  the  proceedings  be- 
fore die  master,  the  plaintiffi,  by  agreement,  abandoned 
the  said  claim.  That  the  segurities  which  the  plaintifib 
still  insist  the  defendant  ought  to  be  charged  with,  amount 
to  11,449  dollars,  10  cents,  besides  interest,  though  the 
defendant  has  never  received  any  money  whatever  there- 
on. That  he  has  several  material  witnesses  whose  tes- 
timony he  has  not  been  able  to  procure,  for  want  of  tlme^ 
though  he  has  been  busily  employed  for  the  purpose  ^  that 
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bis  witnesses  reside  in  different  states.    That  he  is  wil* '    1817. 
Hng  to  proceed  in  the  reference,  notwithstanding  the  ap-  v^^^^^^z 
peid,  provided  he  be  pennitted  to  complete  the  examioa-     Bakro^ 
tion  of  his  witnessed.  ^""'•^"p": 

The  Chancellor.  This  case  presents  as  strong  an  in^ 
stance  of  the  abtfse  of  the  right  of  appeal,  as  can  well  be 
imagined.  It  woidd  seem,  from  tlie  offer  contained  in  the 
latter  part  of  the  defendant's  affidavit,  that  the  appeal  was 
interposed  merely  for  delay,  and  because  the  defendant 
was  not  indulged  in  a  further  and  unlimited  time  to  pro- 
cure his  testimony.  After  a  long  and  tedious  discussion 
before  the  master,  and  when  the  cause  was  ready  for  a  final 
bearing  before  him,  the  defendant  interposed  his  appeal. 
The  defendant  was  led  to  appeal  from  the  decretal  order 
for  a  reference,  because  the  master  refused  a  further  ad- 
journment If  the  master  had.  acted  improperly,  the  de- 
fendant would  have  had  relid^  on  appticaiion  to' this  court, 
on  the  coming  in  of  the  report.  If  the  defendant  was  dis- 
satisfied with  the  original  decretal  order,  he  ought  to  have 
appealed  at  the  time^  and  not  lain  by,  and  suffered  all  this 
intermediate  delay,  trouble,  and  expense.  If  the  appeal 
was  to  operate  as  a  suspension  of  further  proceedings  he* 
fore  the  master,  and  the  master  should  happen  to  die,  or 
be  out  of  office,  before  the  cause  could  be  heard  and  de- 
cided in  (he  court  of  errors,  all  that  had  been  done  before 
him  would  be  lost.  A  cause  might  thus  be  protracted  - 
through  whole  generations,  and  until  the  patience  and  the 
resources  of  suitors  had  become  exhausted.  We  may  ap- 
ply to  this  case  the  observations  of  Jlf(mle#jfuieu.  Onenvaii 
lacorrtcHon ;  mais  onvaU  encore  les  abu$  de  la  correction 
tnenuL 

I  cannot  order  that  the  defendant  give  security  for  the 
amount  that  may  be  due,  because,  until  the  master's  re^ 
port  has  been  received  and  confirmed,  I  have  nothing  by 
which  to  guide  my  judgment.    It  will  be  sufficient,  at  preP^ 

Vol.  BI.  17 
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1817.  sent  to  grant  00  much  of  the  motion  as  to  aliovr  the  maaler 
to  proceed  and  finish  his  report,  notwithatandiDg  the  ap-* 
peal.    After  the  report  is  made,  brought  into  court,  and 

^P"*-  confirmed,  it  will  be  in  season  for  the  phuntiflb  to  make 
further  application  for  leave  to  proceed,  if  they  can  then 
show  a  necessity  for  it. 

Order  accordingly,  that  the  master  proceed  in  there* 
ference  to  the  completion  and  filing  of  his  r^ort.(a.) 

(a.)  Tide  Me$$amiir  v.  MCmman,  ante,  p.  66. 


LiviNc^sTON  agami  Hubbs  an^  others. 

iVoMMier  9,  iibiIloCrivj<i9,OBiMtter  •f6«t,ifl  Bet«Ooiredt*betlad|ialMio»o»lliof 
the  diseorery  of  sew  matter  or  oTldonee,  which  hat  come  to  lifht  ftnce  the 
deeree;  or,  at  leaat,  iiMe  p«hlieatioa,  and  which  ceold  Mt  petatbly  be  had,  ^ 
or  aaedi  at  the  tioM  pablicatioii  pMied. 

Newly  diaeoTcred  cTidenee,  which  goet  to  impeach  the  char%cter  of  witaeuea 
examiaed  in  the  origmal  tvit,  or  of  comidatlTe  witneitet  to  a  litigated  fiiot, 
if  Ml  snfieieat 

Olie  matter  of  fMt,  newly  diieefttfed,  miiat  be  rdeTant,  and  nateiiaUy  aiiect- 
iog  the  groimd  of  the  decree. 

A  bffl  of  review  will  not  be  allowed,  uileav  the  decree  has  been  petfsrmed  by 
the  partj  aeekiagthe  reriew  ;  bst  where  he  it  inexecntien  for  the  non-pay* 
nent  of  the  money  and  coeta  awarded  to  be  paid  by  him»  and  which  he  ie 
vnable  to  pay,  it  secma  that  leaTC  to  file  a  bill  of  review  will  not  be  denied, 
en  the  mere  groond  of  non-perfermanee  of  the  deeice. 

PETITION  of  the  defendant,  Hubb$j  for  leave  to  file  a 
KUcfrmew.  After  stating  the  substance  of  the  original 
bill,  and  answer,  and  evidence  on  which  the  decree  was 
made,  (vide  S.  C,  vol.  2.  p.  512.)  tlie  defendant  stated, 
that  since  the  decree,  he  had  discovered  that  several  of  the 
witnesses  of  the  plaintifl^  who  had;  in  their  testimony 
contradicted  the  statement  in  his  answer,  had  mistaken  the 
land  in  ^estion,  and  had  testified  respecting  lands  adjoin- 
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iftg  tliereto,  or  had  confounded  it  with  the  adjoining  lands,  1817. 
80  that  tiieir  evidence  was  irrelevant ;  and  that,  by  the 
fraudulent  combination  of  the  plaintiff  and  his  agent, 
Paul  SuUzj  several  other  of  the  witnesses  who  were  exr_  go»»i 
arained,  had  been  shown  a  different  tract  of  land  from  the 
one  in  controversy,  and  of  greatly  inferior  value ;  that  W. 
Kerry  who  deposed  that  he  was  a  commissioner  of  taxes, 
laid  had  not  assessed  the  land  in  question  on  account  of  its 
inferior  quality,  was  never  a  commissioner  of  taxes,  but 
had  been  convicted  of  forgery ;  and  that  from  the  certifi* 
cafe  of  the  clerk  of  the  commissioners,  it  appeared  that 
the  premises  in  question  had  been  taxed  as  land  fit  for  cul- 
tivation; andttat  other  of  the  witnesses  examined,  were 
persons  of  bad  iame,  and  unworthy  of  credit,  all  which 
was  unknown  to  the  defendant,  (H.)  until  since  the  de* 
cree.  That  since  the  decree  he  had  procured  the  tract 
of  land  in  question  tobRB  surveyed,  and  that  several  re- 
spectable and  intelligent  persons  had  visited  it,  and  de- 
clared it  to  be  as  represented  by  him  to  the  plaintiff.  That 
fte  defendant  is  now  in  execution  for  250  dollars,  and  the 
costs  awarded  by  the  decree.  That  the  ground  of  the  de- 
cree was,  ti^at  the  land  had  been  represented  to  the  plain- 
tiff to  be  of  good  quality  and  fit  for  cultivation,  when,  in 
&ct,  it  was  not. 

Prayer  for  leave  to  bring  in  a  bill  of  review,  to  obtain  a 
leverenl  or  modification  of  the  decree. 

Tarious  documents,  and  seversd  affidavits,  were  annexed 
to  the  petition.  Affidavits  on  the  part  of  the  plaintiff 
were^  also^  read,  in  opposition  to  die  motion. 

H.  Bkaker^  Barr^  and  Bracket,  for  the  petition.  They 
cited,  1  Ch.  Cos.  42,  4S.  Mitf.  PL  6&.  71.  78,  79.  4  Fwey, 
188.211.  8  r^ey,  438. 485.  Bohm'i  Clh.S62.  2Freem. 
Sep.  172.  1  rem.  117.  Coopef^s  PI.  89.  91.  1  Harris. 
Pr.  171.  irw«/,4S5.  8Bttrrw,177i;  1  Bos,  Sr  Pull 
427.    2  Caines*  Rep.  224. 
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18K.  JSainpsm^  and  Mackaxfy  contra^     They  cited  1  Harrii, 

Prac.  138,  139.  143.  187.  Wiserv.  BlacUy,  {2  JohnB.Ch, 
Rep.  488.)  ^ 


liXTUrOBTOV 


The  Chancellor.  The  cpiestion,  whetber  the  repre- 
septations  of  the  defendant,  Hubbs,  as  to  the  quality  of  the 
tract  of  land  in  Pemisylvanioj  and  mentioned  in  the 
pleadings^  were  true  or  false,  was  one  of  the  matters  of 
fact,  in  issue,  in  the  cause.  The  defendant  was  charged, 
in  the  bill,  with  gross  misrepresentations  on  that  point, 
and  the  charge  was  denied  in  the  answer,  and  put  at  issue. 
The  defendant's  attention  was  called  to  the  very  fact,  and 
he  was  bound  to  use  reasonable  diligence  in  bringing  for* 
ward  his  proof  on  that  poinl.  The  necessity  of*  a  reasona* 
bly  acjtive  diligence,  ii)  the  first  instance,  is  imposed  upon 
parties,  and  a  bill  of  review  is  not  to  be  sustained  merely 
to  accumulate  testimony.  This  is  the  clear  and  neces- 
sary doctrine  of  the  court.  {Youngs  v.  Keighhf,  16  Vesey^ 
398.)  The  rule  of  Lord  Bacon^  as  declared  in  his  Ordinan* 
ces,  No.  1.  (and  Lord  Hardwicke  says  the  rule  has  never 
been  departed  from,)  is,  that  a  bill  of  review,  upoD  matter 
pf  fact,  must  be  upon  special  leave  of  the  court,  and  upon 
path  of  the  discovery  of  '^n^ew  matter^  or  evidence  which 
hath  come  to  light  after  the  decree,  and  could  tuA  possibly 
be  had  or  used  at  the  time  when  the  decree  passed.''  If 
the  party  might  have  used  the  new  proof  when  the  decree 
"was  made,  it  is  not  a  sufficient  ground  for  a  bill  of  review. 

There  is  no  newly-discovered  evidence,  in  this  case,  but 
what  might  have  been  had,  with  ordinary  diligence,  in  the 
first  instance.  The  defendant  might  have  had  the  lands  sur- 
veyed, and  viewed,  and  located,  and  the  question  of  the  as- 
sessment, and  payment  of  t^es  established,  as  well  before 
publication  passed  in  the  cause,  as  siace  the  decree.  There 
never  was  a  more  lame  and  feeble  attempt  to  support  a  bill 
pf  review,  on  the  ground  of  newly-discovered  evidence, 
^ost  of  the  testimony  goes  to  the  credit  of  the  witnesses 
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CKammed  on  the  part  of  the  plaintiff;  but  the  credit  of     1817. 
witnesses  is  not  to  be  impeached  after  the  hearing  and  y.^t'^'^^ 
decree.      Such  appUcations  for  an  examination  to  the   Livwoixoir 
credit  of  a  witness  are  always  regarded  with  great  jea-      Hrasf. 
lousy,  and  they  are  to  be  made  brfore  the  hearing.  (  WkUe 
y.  FusseUy  1  Fesey  8f  Beamt,  151.)    There  would  be  no 
end  of  suits,  if  the  indulgence  asked  for,  in  this  case,  was 
to  be  permitted. 

The  nature  of  the  newly-discovered  evidence  must  be 
different  from  that  of  the  mere  accumulation  of  witnesses 
to  a  litigated  feet.  In  Taylor  v.  Sharp,  (3  P.  Wm.  371.) 
the  Lord  Chancellor  spoke  of  such  new  matter  as  a  re- 
ceipt, rdease,  &c.,  and  observed,  that  unless  the  relief 
was  confined  to  such  new  matter,  it  might  be  used  for  vex- 
ation and  oppression,  and  for  the  cause  never  to  be  at 
rest;  and  in  a  case  already  refened  to.  Lord  Eldon  ob- 
served, that  a  party  was  not,  indeed,  bound  to  know  eve-  - 
ry  thing  which  he  could  have  discovered ;  for  instance,  he 
might  not  be  held  bound  to  look  into  a  box  for  instruments 
winch  no  human  prudence  would  have  suggested.  The 
Vtnguage  of  these  cases  show  strongly  the  nature  and 
strictness  of  the  rule  as  to  newly-discovered  proo£ 

It  seems  not,  indeed,  to  be  requisite  that  the  new  mat- 
ter should  have  come  to  the  parly's  knowledge  q/ter  the 
iecree^  according  to  the  letter  of  Lord  Bacon^a  rule.  It 
is  sufScient,  if.it  be  discovered  subsequent  to  publication. 
(Anb.  292.  a^tk.2&.) 

2.  But  it  must  be  a  matter  of  lEact  materially  relevant  and 
pressing  upon  the  decree.  This  was  the  doctrine  in  Berh 
iKBt  V.  Lee,  (2  ^tk.  529.)  in  Morris  v.  Le  JV*eM,  (3  <M* 
ffS.)  and  in  Young  v.  Keighly.  The  facts  set  forth  in 
this  case,  as  newly  discovered,  do  not  appear  to  me  to  be 
material  to  the  merits  of  the  caus.e.  The  fraudulent  com- 
bination between  Baldmn  and  Hubbs,  to  impose  upon  the 
plaintiff  is  still  equally  apparent  Hubbs  was  acting  un- 
der the  iofluence  of  his  own  interest,  when  he  acted  as 
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ISIT.  arbitntm*.  That  inteiMt  was  founded  M  lis  pnsvkmtf 
%^^^'^^  agfeement  with  BaUhomj  and  hia  umpirage  was  foonded 
^^'^f'yt^  m  corruptiofi.  Tbe  ptHx^hase  of  186  acarea,  which  fanned 
Bm:  pMt  of  the  tiaet  of  land  in  questiofi,  was  done  in  forAer^ 
aneeof  the  same  firaadaknt  ctmibkiation ;  and  I  Adnk  the 
weight  of  eridevkce  is  stiB  decisive,  that  his  refiresenta'' 
tions  of  die  quality  of  Ae  fond  were  false  and  fraudu-- 
lent.  The  very  certificate  which  he  now  produces  from 
Ckorge  Palmery  shows  <he  tract  d'bnd  to  be  dmost  worth- 
less,  far  it  states  (he  tract  to  be  on  the  side  and  top  of  a 
mountain;  that  about  me-third  part  tney  be  eiMoaUd 
and  that  ihesailis  Am.  The  other  two^thvds  would  seem 
to  be  stones  and  worthless,  except  that  $ome  pari  «f  Uie 
HnAermighi  do  for  samng.  The  new  proof  now  exhibited 
would  not  aker  the  merits  of  the  case,  nor  remore  the 
cendnsion  akeady  drawn  firom  the  pleadings  and  orig^al 
{M^oofs;  that  the  proceeding  by  which  the  exchange  of  the 
laadin  BroMgny  for  the  Peniughanm  land,  was  eiiectsed, 
was  a  fiand  of  H1M9  and  BdUmnj  practised  upon  the 
plaintiff  I  liiink  tte  weight  of  evidence  wodd  st31  be, 
Aiat  the  witnesses  had  not  mistaken'  one  tract  of  land  far 
another* 

Either  of  tfie  gromids  I  hare  mentioned  appear  to  me 
to  be  suiBeient  to  resist  die  application.  It  was,  also,  one 
of  Lord  Asc0hV  rules^  that  no  biH  of  review  was  to  be  al- 
lowed exoq>t  the  decree  had  been  first  performed,  as  if  it 
be  for  money,  that  the  money  be  paid;  and  this  rule  we 
find  ta  be  afterwards  declared  and  acted  upon.  (2  Bro» 
,  P.  C.  S4.  note.  Wiier  r.  BtaMy,  SMm.  Cfu  Rep.  4^1., 
and  the  cases  there  referred  to.)  But  where  the  party  is 
IB  execution  under  fte  decree,  and  unable  to  pay,  (as  is 
the  case  here,)  I  should  rather  condude  that  the  non-pay- 
ment of  the  money  is  not  an  insuperable  obstacle;  and  so 
if  seems  to  hare  been  und^stood.    (1  Fern.  1  IT.  264.) 

I  shi^  therefore^  dismiss  this  petition,  with  costs.  Tliey 
are  awarded  when  the  application  has  no  colourable  sup* 
port.    (3  iM.  32.)    By  an  ordinance  of  Lord  Hardtrickej 
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ID  1741,  do  bill  of  r^^iew,  tor  oewfy  diicav«red  endaoce)      1817. 
was  to  be  penoittod  without  a  deposit  of  SO  poijoids  U> 
aiMiw^r  daio^^  and  costs,  if  tbeeowt  sbouki  ftwwd  ajiy. 


T. 

Wmwr. 


PEayer  of  the  petition  demed^  widi  coats. 


I)bmarest  and  Wife  ogainH  Wtivkoof  and  others. 


TwjMtf  fmn  pail— lion  by  aaertgtgea,  wiChoit  any  aceiMBA  or  uiatni^  ^^^^^^'U^V^ 
adgmwilof  a  tuhiiftiBg  wortgifyM  »b«gto#B  equity  of  raafpflBn^  bbUm  g*^    Immmi^ 
the  mortgagor  can  briog  himielf  within  the  jMtwito  in  the  itatnte  of  Unitn- 
tioat,  the  cottftraetioB  of  whieh  if  the  sasie  in  eqvity  ai  at  hw. 

Ite  dMniity  that  entidee  the  po^  to  the  bencAt  of  the  ivomio,  initt  W  «• 
ifting  at  thatiine  the  right  iintaoenof;  lo  that,  if  dnrhw  the  ten  yean  •!• 
lowed  to  an  v^ant,  a  mbseqiient  diiahility,  as  dwtrtur^  arisee » the  time  eon* 
tiaaea  to  ran  notwfthstuidfaig  saeh  eeooiid  disability,  flweeesiive  or  eomn- 
liliv*  disdMlitlea  !!•  not  wilWn  the  peiiey  or  stittkd  and  fo^ 
ofthestetote. 

A  feme  tovtrt  may  mortjgege  her  sepaiate  property  for  her  hnsbaad's  dclits;  so 
ihoflmy  also  exeevto  a  ^aiid  poioer  to  s«U  the  property,  in  oue  of  delMt, 
poTgmmt  to  the  stiiBte.  AsaleofaMitgigedpreauoes  atpobUeaaetioDby 
•  swrriTing  es»entor  of  the  mortgegee,  aeeording  to  t^e  statute,  is  aeogn- 
plete  bar  to  the  equity  of  redemption.  And  where  the  sale  was  regobtf  and  fidr, 
but  the  deed  of  the  eieeator  prodneed,  waa  deled  ningUm  yean  after  the 
tiaea  of  «ale,  it  was  presomed  that  a  deed  waa  duly  given  at  thyime,  and 
lost,  and  tliat  the  one  produced  waa  exeeuted  for  greater  eantion. 

Sot,  as  between  the  parties,  where  there  is  no  intervening  right,  sneh  a  deed 
win  take  clbet,  by  rektioa,  from  the  time  ef  the  eonelasion  of  the  baigaia 
and  sale,  espeeiidly  m  a  eoart  of  equity- 

la  a  mortgage  by  hatband  and  wile,  of  the  wife's  separate  estate,  the  wife  may, 
if  she  choose,  reserve  the  eqaity  of  redemption  to  the  hosbaad  alone,  who 
Bsay  sett  and  dispose  of  it.^ 

Where  a  phdntiff  had  ooknir  of  claim,  though  barred,  in  the  opinion  of  the 
court,  by  lapse  of  time,  Ids  bill  was  dismissed  without  costs. 

BILL  filed  October  lltb,  1815,  for  the  redemption  of 
ft  mortgage.  Phiiip  MkUhomj  in  Marek^  1756,  died  seised 
of  a  tract  of  land  in  the  out-ward  of  the  city  of  AVir-Forfti 
leaving  a  widow  and  nine  children.  By  his  will,  he  devi- 
sed a9  bis  estate  to  bis  widow,  for  bfe,  and  after  her  de^ 
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1817.  cease^  id  his  children  in  fee.  Hannah,  one  of  the  daugh^' 
tersy  married  Wtert  BantOy  and  on  the  29th  cf  October^ 
1765,  JiJumnOi  the  widow  of  the  testator^  conveyed  to  the 
Wctkoop.  children  all  her  interest  in  the  estate.  By  indenture  of 
partition,  executed  the  SOth  of  October^  t765,  between  the 
children  and  their  husbands,  reciting  the  will  of  their  father 
and  the  release  of  their  mother,  and  that  they  were  seised 
as  tenants  in  common,  and  had  divided  the  land  into  lots, 
and  that  Wieri  Banta  and  Hannah  his  lot/e,  had  drawn  three 
lots,  marked  No.  2.  the  other  eight  parties,  in  considera- 
tion of  five  shillings,  &c.  bargained,  sold,  released  and  con- 
firmed unto  the  said  Wwri  Bantam  and  his  t0i/€,the  said  three 
lots,  to  have  and  to  hold  the  same,  to  the  said  Wiert  BcttOa, 
and  Hannah  his  tri/e,  their  heirB  and  assigns,  forever,  in 
severaUy.  The  like  deed  was  executed  by  each  of  the 
parties  to  the  others,  with  covenants  and  warranty. 

Wiert  Banta  and  his  wife,  by  a  deed  of  mortgage  dated 
the  29th  of  March,  1771,  reciting  the  seisin  of  P.  JIf.  his 
death,  and  the  will,  release  and  partition,  mortgaged 
the  said  three  lots.  No.  2.  to  Gabriel  Ludlow,  to  secure 
the  payment  of  three  hundred  pound:?,  with  interest,  in 
oiie  year  from  the  date  thereof.  The  mortgage  contained 
the  usual  power  of  sale,  in  case  of  default,  and  the  over- 
plus ariaing  firom  the  sale,  after  paying  the  debt,  &c.  'was 
to  be  paid  to  Wiert  Banta,  his  heirs,  executors,  administra- 
tors, or  assigns.  No  part  of  the  principal  or  interest  was 
ever  paid  by  the  mortgagors;  and  O,  L,  the  mortgagee, 
died  the  20th  o{  December,  1773,  having  made  his  will  the 
5th  c{  February,  1771,  and  appointed  four  executors.  Af- 
^er  his  decease,  Daniel  Ludhw,  one  of  his  children,  as  de- 
visee, heir,  or  legal  representative,  became  legally  pos- 
sessed of  the  mortga^. 

Wiert  Banta,  and  Hannah  his  wife,  had  three  children, 
Hannah,  Frances,  and  Catharine.  Hannah  married  one  Al- 
tington,  and  lived  on  one  of  the  lots  so  mortgaged,'  during 
the  revolutionary  war,  and  afterwards  left  this  countiy, 
with  her  husband,  and  died  without  issue.    Frances  xadX' 
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tied  J^tholas  Jfagdj  now  living  in  Mw-Jersey.     Catha-      1817. 
tine  died  in  1782,  leaving  the  plaintifi^  Havtaah,  her  only  s^^-y^^j 
child  and  heir  at  law,  then  about  one  year  old,  and  who,    ^^*^*'^ 
afterwards,  at  the  age  of  19  years,  married  the  plaintiff,    WtHKoay> 
John  Demarestj  and  claimed  a  moiety  of  the  premises, 
subject  td  the  equi^  of  redemption  of  the  sidd  mortgage. 

Hahnahj  the  wife  of  JV.  B.  died  in  1786,  and  the  defend- 
ants in  their  answer,  alleged,  that  being  seised  under  the 
partition,  cu  joiiU  <€nanfo  iy  erdiretiesy  W,  BantOy  as  survi- 
vor, became  seised  of  the  equity  of  redemption  in  fee. 

On  the  7th  of  Mayy  1 788,  W.  BarUOy  J^icholas  Kagd^  and 
JRxmces,  his  Wife,  who  was  described  as  the  only  child  of 
the  said  WUri  BantOj  for  the  consideration  of  125  pounds, 
conveyed  the  mortgaged  premises  to  Danid  LudloWy  in 
fee.  The  deed  contained  full  covenants  of  titie,  and 
against  all  incumbrances  except  the  mortgage.  Daniel 
ImSUm  made  an  endorsement,  under  his  hand  and  seal. 
On  the  deed,  covenanting  that  no  action  should  be  brought 
against  W.  B.  his  heirs,  &c.,  for  the  money  secured  by  the 
said  mortgage,  it  Aeitig  only  kq)t  on  foot  to  proted  the  title. 
The  defendants,  in  their  answer,  charged  that  the  125 
pounds  was  then  the  full  value  of  the  equity  of  redemp* 
tion. 

On  the  28th  of  Jimuary,  1791,  Robert  Crome&ne  and 
Samuel  Verplankj  the  two  surviving  executors  of  G.  Ludr 
Zoio,  by  virtue  of  the  poWet  contained  in  the  mortgage,  ad- 
vertised the  premises  for  sale,  at  public  auction,  on  the  Ist 
of  Atgustj  1791,  pursuant  to  the  statute.  R*  C.  in  the 
mean  time  died,  and  the  premises  were  sold  by  S.  V.  the 
surviving  eteculor,  at  auction,  according  to  the  notice, 
to  Danid  tdudk^y  as  the  highest  bidder,  for  320  pounds, 
Who  thereby  became  entttied  to  a  conveyance,  but  whether 
a  deed  was  then  executed,  and  afterwards  lost  or  mislaid, 
did  not  appear;  but  the  defendants,  in  their  answer,  set 
forth  a  deed  from  S.  V.  the  surviving  executor,  &c.,  to 

Vol.  III.  18 
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1817.  Dania  LuMomy  dated  the  2d  of  Aprils  1810,  whicb  <bef 
insisted  was  a  perfect  bar  to  the  eqiaty  of  redempuon,  if 
any  existed. 
Wtwoof.  DamdLudlouo  was  in  the  actual  possession  rf  the  pre- 
mises^ from  die  time  he  purchased  the  equity  of  redemp- 
tion of  BanUoj  until  the  17th  of  May^  1790»  when  by  a 
deed,  redting'  that  by  sundry  mesne  conveyances  he  bad 
become  seised  of  the  premises,  in  fee  simple,  he  convqfed 
the  same,  in  fee,  to  Petrus  StuyvesarUj  with  foil  coveoanUi 
as  to  title. 

SShq^ant  continued  in  quiet  possession  of  the  premi- 
ses, until  the  I5th  of  .^prtl,  180S,  when  by  tliree  several 
deedk  he  conveyed  the  premises  in  three  several  parcels, 
to  Jacob  Boerum  wa&^S.  WytikocpjZnA  the  other  defendants, 
in  fee.  J.  B.  on  the  20th  Fdrruaryj  1805,  released  his 
moiety  to  the  defendant,  Wynkoop. 

The  plaintifib  claimed  the  equity  of  redemption  to  a> 
moiety  of  the  premises  mortgaged,  tiie  whole  of  which  they 
averred  to  be  worth  sixty  thousand  dollars,  exclusive  of  im- 
provements. That  the  defendants  have  been  in  posses- 
sion of  the  rents  and  profits  for  several  years,  which  wer« 
more  than  suflKcientto  extinguish  the  principal  and  inte- 
rest of  the  mortgage,  but  refiised  to  render  an  account, 
&c.  The  bin  prayed  for  an  account,  and  for  general  re- 
fie^  &c. 

The  defendants,  inr  their  answer,  denied  all  knowledge 
or  notice  of  any  rig^t,  title,  or  dairo,  of  the  plaintiffs,  to 
the  property;  and  stated  that  they  were  informed,  and  ve^ 
rily  bdieved,  that  the  equity  of  redemption  has  been  re- 
leased to  D.  L.  who  bad  become  entitled  to  the  mort- 
gage, and  that  the  equity  of  redemption  had  been  fore- 
closed. That,  considering  themselves  absolute  owners 
of  the  property,  they  have  kept  no  accounts  of  the 
rents  and  profits,  which,  however,  they  allege  would  fall 
fiur  short  of  the  amount  due  on  the  mortgage,  if  the  same 
were  redeemable ;  and  they  insisted  on  the  length  of  pos* 
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sesaoD,  connected  with  the  other  circumstaDces,  as  full  1817. 

%ar  to  an  right  or  equity  of  redemption  by  the  plaintiffs*  V^N'^fc/ 

The  cause  came  on  to  be  heard  in  October  last,  and  ••^■^ 

was  argued  by  D.  B.   Ogden  and  S.  Jonesj  jun.  for  the  ^'^w^^y* 
plaintiff,   and   by  Hanson^   T.  A^  Emmet  and  SIossoHj 
for  the  defendants. 

The  counsel  for  the  plaifttiffs^  insisted  on  the  following 
points : 

1.  That  by  the  partition  deed  between  the  children  of 
Philip  Mirahome  deceased,  Hannah^  the  w¥e  of  W.  JBanto, 
became  seised  in  severabyj  of  the  estate  which  she  before 
held  in  common  with  the  other  children.  (3  Johns.  Rep. 
168.  1  Jiik.  165.) 

2.  That  the  fee  being  in  Hannahj  the  wife  of  fV.  Bania^ 
her  heirs  hare  a  right  to  redeem  the  mortgage,  unless  the 
equity  of  redemption  has  been  foreclosed ;  but  ho  act  has 
t>een  done,  which  can  defeat  their  right  to  redeem. 

S.  That  the  length  of  time,  in  this  case,  cannot  operate 
as  a  bar  against  the  plaintiffs;  the  plaintifl^  Hannah^  having 
been  constantly  under  legal  disabilities.  iSmUh  v.  BurtiSj 
9  Johns.  Rep.  174.  18L    2    Vem.  377.  Prec.  in  Ch.  116.) 

For  the  defendantSj  the  following  points  were  insisted  on: 

1.  That  the  deed  of  the  30th  of  October,  1765,  between 
the  parties  of  the  first  part,  and  Wkrt  Banla  and  his  wife, 
operated  as  a  bargain  and  sale  to  fV.  B.  and  his  wife,  of  j 
the  premises  in  question,  by  which  they  took  an  estate  in 

fee,  by  entireties;  which  estate,  on  the  death  of  Han- 
luA,  survived  to  W.  B.  and  his  heirs.  (4  Crmse  Dig.  tit. 
32.  ch.  8.  s.  19.  Co.LiU.ZQOb.  189 n.  1906.  6  Com. 
Big.  166.  Co.  LiU:  169a.  18  Vin.  305.  2  Johns. 
Jfay.288.    4  Johns.  Rep.  61.    3  Fesey,  690.) 

2.  That  the  pecuniary  consideration  expressed  in  the 
deed,  was  sufficient  to  raise  a  use  to  the  bargainee,  which 
being  once  raised,  the  declaration  of  that  use  must  govern; 
and  the  husband  and  wife  had  an  undoubted  right  to  limit 
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1817.  the  uses  of  her  estate  as  they  might  agree;  and,  besides, 
v^iPv^^  the  estate,  previous  to  partition,  belonged  to  them  jointlyi 
b^mjlasst  by  purchase  from  the  widow  of  P.  M,  so  far  as  reqpected 
Wctkoop.  her  interest,  the  advance  for  such  purchase  being,  no 
doubt,  made  by  the  husband.  That  the  considerations 
stated  excluded  the  idea  of  a  trust  on  the  part  of  the  hus*- 
band  for  the  wife;  but  even  if  there  was  a  trust,  it  was  not 
charged  in  the  bill,  nor  a  specific  execution  of  it  sought ; 
and,  moreover,  it  could  not  be  enforced  against  an  innocent 
purchaser  relying  on  the  legal  title.  (S  Johns.  Rip.  432. 
2  VerU.  35.  Harg.  Co.  LUt.  123.  n.  8.  Saunders  on 
Uses,  313.  315.  4  Cruise,  194.  tit.  32.  ch.  12.  s.  3K 
2  Sk.  74.  Bro.  tit.  CoverturCj  pi.  477.  2  Samd.  180. 
1  Mod.  290.  1  Sid.  466.  2  Co.  57.  2  Comyn's  Dig. 
Baron  and  Fmty  (B.  2.)  2  Orutfe,  508.  tit,  18.  ch.  1. 
s.  35.    5  Term  Rq).  652.)  * 

3.  That  the  mortgage  by  W.  B.  and  his  wife,  to  Danid 
Ludlowy  reserved  to  the  husband  the  entire  equity  of  re- 
demption. As  after  her  death,  the  husband  had  full  power 
to  redeem,  and  was  entitled  to  the  surplus  money,  his  re* 
lease  to  D.  L.  gave  a  perfect  title,  and  extinguished  the 
equity  of  redemption. 

4.  Admitting  that  the  equity  of  redemption  bad  not  been 
conveyed  to  D.  L.  or  barred  by  any  of  the  conveyances 
mentioned,  the  sale  by  the  executors  of  Gf.  L,  the  mortga- 
gee, under  the  power,  was  a  complete  bar  and  foreclosure, 

^  Recording  to  the  statute.  After  a  lapse  of  28  years,  cou- 
pled with  the  uninterrupted  possession,  the  court  will  in- 
tend, that  a  deed  was  executed  at  the  time,  knd  presume 
a  noHce  to  have  been  regularly  given^pursuant  to  the  act. 
{Bergen  V.  Bennetj  1  Caines'*  Cases  in  Error,  1.) 

5.  The  plaintifis  are  barred  by  the  statute  of  limitations. 
Mrs.  Demarest  came  of  age  as  early  as  1802,  when,  at 
least,  the  statute  began  to  run  against  her  husband,  who 
was  bound  to  pursue  his  remedy,  within  ten  years  after  her 
disability  as  an  infant  ceased;  and  that  this  was  equaOy 
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a  bar  to  the  wife,  who  is  only  protected  during  the  con-      181T. 
tinuance  of  her  first  disability.  y^\^^ 

6.  That  the  length  of  time  connected  with  the  adverse  J>»"«^«» 
possession,  and  the  drcumstance  of  the'^efendants  being  Wtwkoqf. 
bona  fide  purchasers,  for  a  valuable  consideration,  without 

notice^  is  a  complete  bar  to  the  relief  sought  by  the  bill. 
(2  Veseify  jun.  464.  2  JVeemon,  24.  2  Vem.  156.  Fmdij 
102.  1  Mm.  Ch.  R^.  219.  800.  I  O^  Rep.  286. 
2  Veni.  340.  2  rem.  418.  3  Jkk.  235.  8  P.  Wms. 
287.  note.     1  JfJune.  Cku.  213.    6  Eastj  80.) 

7.  That  the  defendants  are  not  liable  to  account;  and 
as  the  bin  does  not  seek  to  redeem,  but  merely  claims  to 
have  the  premises  dischai^ed  from  the  mortgage,  op  the 
ground  that  the  debt  is  extinguished  by  the  perception  of 
tiie  rents  and  profits,  there  is  no  ground  on  which  the 
court  can  giv^  relief!    (7  Vesey  541.    4  Bro.  C.  C.  521.) 

The  cause  stood  over  for  conmderation  until  this  day,  VteewbtrZ. 
when  the  following  opimon  was  delivered  by 

Tbe  Chanceixor.  This  is  a  suit  to  redeem  a  mort- 
gage, executed  as  earfy  as  1771.  Persons  claiming  an 
estate,  in  fee,  under  the  mortgagee,  have  been  in  posses- 
sion of  the  mortgaged  premises  since  Jlfay,  1788,  or  27 
years  before  the  filing  of  the  biH 

Several  objections  have  been  taken  to  the  suit. 

1.  The  length  of  possession  is  setup,  andrdied  upon,^j-|^«^  f^ 
in  the  answer,  as  a  bar  to  the  claim.  '"""^^^ISl'^ 

It  is  a  well-settled  rule,  that  20  years  possession,  by  the  ^  of  r«daEp- 
mortgagee,  without  account  or  acknowledgment  of  any  sub- 
dsting  mortgage,  is  a  bar  to  a  redemption,  unless  the  mort- 
g^or  can  bring  himself  within  the  proviso  in  the  statute  of 
limitations,    lliis  proviso  saves  the  rights  of  in&nt8,/eme 
covertSj  &c.  if  they  bring  their  action  within  10  years  af- 
ter tiieir  disability  removed.  The  analogy  between  the  right    a>s^  ^J^ 
to  redeem  in  titis  court,  and  the  right  of  entry  at  law,  tj  wd  ^^p 
is  presumed  complete  and  enthre  throughout,  so  that  thetBaiotoaf. 
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1817.      iDOxtgagor  who  comes  to  tedeem,  after  the  20  years,  must 
v^^'^h/  show  himself  within  one  of  the  exceptions  that  would  save 
P»»^^   bis  entry  or  gectment  at  law ;  and  he  must,  likewise, 
WTwcoy.    gbow  that  he  had  ffled  his  bffl  within  10  yeans  after  his 
The  eoBitrae-  disabiKty  ceased.    The  cases  which  I  have  looked  into, 
tttte   of  Umi-  and  to  which  I  now  refer,  are  uniform  in  support  of  this 
wuS\n  oqi^  j^^^  ^d  necessary  rule ;  and  the  construction  of  the  sta- 
M  at  hw.        in^^  is  the  same  here  as  at  law.    The  same  limitations  are 
adopted,  with  the  aUowance  of  die  same  time  for  cUsabili- 
ties.    {Jenner  v.  Traeei/,  note  to  S  P.  ffrns.  887.    Sdch  v. 
Harvey^  t6.,  and  in  app.  No.  13.  to  SugdaCs    Law  of 
Vendors,  Sd  edit    Lord  £enj/on,  in  Bonny  v.  Ridgard^ 
cited  in  17  Visey,  99.    Lord  Camden,  m  3  Bro.  639.  note. 
Akm.  3  Mc.  813.    Aggar  v.  Pickerelly  8  M^  225.    Lord 
RmJyny  in  L^on  v.  lytUm,  4  Bro.  458.    Hodk  v.  fla- 
fey,  1   Vtsey  Sf  B.  536.  ReA»  v.  PosOetkwaitey  Cooper's 
Eq.Rep,  161.    Bammv.  JMbrfin,  id.  189.    Moor  v.  Ca- 
ble, 1  Johns.  Ch.  iZep.  385.) 

In  this  case,  Danid  Ludlow,  who  claimed  the  mortgage^ 
took  a  deed,  in  fee,  on  flie  7th  alMay,  1788,  from  Bania, 
one  of  the  mortgagors,  and  from  JVbge{  and  his  wife,  who 
was  one  of  the  heirs  of  Bcmta^s  wife,  the  other  mortgagor. 
Prom  that  time^  we  are  to  consider  the  representative  of 
the  mortgagee  in  possession,  claiming  to  hold  the  land,  not 
in  trust,  or  mortgage,  but  adversely,  and  in  his  own  right. 
At  that  time^  the  plaintiff,  Hannah  Demaresi,  was  an  in- 
fant of  the  a^e  of  seven  years,  and  entitled  to  all  the  equi- 
^  of  redemption  which  she  now  sets  up.  She  was  of  age 
in  1802,  and  her  biD  was  not  filed  until  1815,  so  that  not 
only  tiie  20  years  had  elapsed  since  the  mortgagee's  pos- 
session, but  the  10  years  since  her  disability  of  in&ncy 
ceased.  She  had  then  lost  her  equity  of  redemption  by 
lapse  of  time.  It  is  true  she  has  not  had  20  full  years,  free 
of  disability,  to  redeem,  but  she  has  had  10  years  free  of 
disability,  and  more  than  20  years  in  the  whole  have 
elapsed,  and  this  is  all  that  the  statute  allows.    For  this 


Digitized  by  VjOOQIC 


CAatS  m  CHANCERT.  137 

piftppse  t  may  refer  to  the  obaenratiooB  which  I  made  in      1817. 
the  8iq>ieine  court,  in  the  ease  of  Skuiih  v.  JBuriu,  (9  Joims.  v^»^fc»/ 
Mq>.    181.)  and  which  appear  to  me  to  be  founded  on    ^^^^"^ 
a  aomid  eoastruction  of  the  atatute  of  limifations.    The   WTwrooF. 
partj  has,  in  every  event,  20  years  to  make  his  entiy;  ^ 
aad  if  uBder  &abiUty  during  any  part  of  that  time,  he  has  Y 
10  years,  and  no  more,  after  the  disability  ceases.    It  may 
so  happen  that  the  20  years,  and  more,  wiH  elapse  during 
Ae  disability,  and  then  10  years  will  be  afterwards  allow<» 
ed  cumulatively ;  <«  die  disability  may  cease,  so  far  within 
Ae  period  of  the  20  years,  as  to  aBow  of  only  20  years  in 
die  whole,  though  part  df  that  period  be  covered  by  the 
disability.    This  construction  does  not  give  to  persons 
labouring  under  disability,  the  same  number  of  years  after 
diey  become  of  c^^petent  ability,  a»  it  allows  to  other 
persons  who  were  under  no  such  di8id)iliiy.    Such  is  the 
policy^  and  the  very  language  of  the  statue,  for  it  did  not 
mean,  as  in  the  case  of  the  limitation  o{  personal  ac^ 
tions,  that  the  party  should,  at  aD  events,  have  the  fuQ 
period  of  time  after  the  disabifity  had  ceased,  because  the 
words  of  the  act  are  explicit,-  thai  the  extension  of  the 
time  of  making  the  entry  beyrad  the  twenty  years,  is  in 
no  case  to^exceed  ten  ye»»  after  the  disability  is  removed.- 
This  is  also  tfie  amount  of  the  doctrine  contained  in  the 
ease  of  Doe,  ex  dem  George  and  Frances  his  tvt/e,  r.Jesson^ 
{^Eastf  80.)  for  there  the  whole  period,  from  the  time 
that  the  right  descended  or  accrued,  to  the  time  of  bringing> 
the  smt,  was  but  27  years,  and  above  eight  of  the  first  years- 
of  that  time  had  been  consumed  by- an  acknowledged  disa-^ 
biUty ;  yet  the  r^t  of  eatxj,  was  held  to  be  tolled  by- 
lapse  of  time. 

In  die  case  €^  BMi  v.  Airvey,  ohe  of  the  cases 
above  referred  to^  the  cause  was  ended  by  consent  oS 
parties,  after  argument,  but  Lord  Tottof,  who  had  studied' 
the  case  tfioroughly,  then  observed,  that  if  he  had  made 
a  decree,^  his  <q[>inion  would  have  been,  that  after  the  disa- 
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y^t,^^^  bilitjr  of  infancy  was  removed,  fhe  time  fixed  finrpiosecu^ 
Dbmabsst  ting^  in  the  proviso,  which  is  ten  years,  should  ateo  have 
Wrnoop.    been  observed.    The  proviso,  as  he  said,  contained  an  ex- 

■  ception  rf  several  cases  out  of  the  purview  of  the  statute; 

and  if  the  parties  at  law  would  avail  themselves  of  die 
proviso,  thqr  must  take  it  under  such  restrictions  as  the 
legislature  hath  annexed  to  i^  and  that  is,  to  sue  within 
ten  years  after  the  impediment  ceases.  Lord  ToIAol  also 
adds,  ^  why  should  not  the  same  rule  govern  in  equity  ?  I 
think,  there  is  great  reason  that  it  should.  The  petsons 
who  are  the  subject  c(  the  proviso  are  not,  disabled  from 
suing,  they  are  only  excused  from  the  necessity  of  doing 
it  during  the  contimiance  of  a  legal  impediment ;  there- 
fore, when  that  difficulty  is  removed,  the  Hme  aOawed  far 
their  further  froeeeding  should  be  shortened.  If  they  would 
excuse  a  neglect  under  the  first  part  of  the  proviso,  should 
ttiey  not  do  it  upon  the  terms  on  which  such  excuse  is 
^en  ?'? . 

But  another  difficulty  may  be  started  in  this  case ;  during 
the  infancy  of  the  plainti£^  a  second  disability  ensued,  by 
means  of  her  marriage ;  and  it  has  been  made  a  question, 
whether  a. succession  <^  disabilities,  thus  closing  on  each 
other,  can  be  permitted  as  an  excuse  within  the  statute. 
TiMdinbiUtyUpon  One  Construction  she  would  have  the  whole  period 

ft  pftrty  to  tiM  of  her  coverture,  and  ten  years  afterwards. 

pnmim  ia  tba     I  am  clearly  of  opinion,  that  the  part^  can  only  avail 

tSSSamiJt^ himsdf  of  the  disabilities  exisftng  toAen  the  right  of  action 

iShi'drUSSfiwt  accrued. 

fint  aMsraef .  jf  several  disabilities  exist  together,  at  the  time  the  right 
of  action  accrues,  the  statute  does  not  beghi  to  run  until 
the  party  has  survived  them  alL  (1  Plowd.  375.)  But 
the  case  of  Doe  v.  Jetion,  abready  rrferred  to,  is  an  author- 
ity to  show  that  cumulative  disabilities  cannot  be  allowed^ 
There  the  disseisin  happened  when  the  right  owner  was 
an  infant,  and  be  died  in  infancy^  leaving  his  infiint  sister 
bis  heir;  and  the  court  of  K.  B.  held)  that  she  was  bounds 
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DDtveithstanding  her  infancy,  to  bring  her  ejectment  within      1817. 
ten  years  after  the  death  qf  her  brotherj  as  more  than  30  \^^f^^4 
years  had,  in  the  whole,  elapsed  since  the  death  of  the    '>«>«J»«" 
person  last  seised. 

The  policy  of  the  statute  of  limitations,  is  to  quiet  pos- 
sessions, and  extinguish  dormant  claims.    There  is  much 


Wfinmop. 


wisdom  in  the  general  provision,  and  though  courts  of  abiiitin  •■• 
equity  are  not  within  the  letter  of  those  statutes,  they  have  pou^,  or 
generally  followed  the  rufe,  and  held  equitable  rights  con-atnictimof  tte 
duded  by  the  same  bar,  and  subject  to  the  same  excep- 
tions. If  there  are  instances  to  the  contrary,  they  are  spe-* 
cial  cases,  as  those  of  direct  trusts^  or  as  that  of  Band  v. 
Hopkins^  (1  Sdu  and  Lef.  413.)  where  lapse  of  time  was 
attempted  to  be  set  up  manifestly  against  conscience,  or 
where  there  is  fraud  in  the  transaction.  (1  Johns.  Ch.  Rep. 
594.)  If  disability  couIS  be  added  to  disability,  claims 
might  be  protracted  to  an  inflefipite  extent  of  time,  and  to 
the  great  injury  and  oppression  of  the  country.  Accor- 
ding to  an  expression  of  Lord  Eldon^  ^'a  right  might  tra- 
vel through  minorities  for  two  centuries."  It  would  be 
impofitic,  as  weD  as  eontraiy  to  established  rule^  to  de- 
part from  the  plain  meaning^  and  literal  eiq)re38ion  of  die 
proviso  in  the  statute  of  limitations.  We  cannot  well  mis- 
apprehend the  meaning  of  the  legislature.  The  party 
bringing  himself  within  the  proviso,  must  be,  ^aithe  time 
such  right,  or  title^  first  descended^  or  aecruedi  within  the 
age  of  21  years,  feme  covert^  insane,  or  imprisoned,"  and 
be  must  bring  his  action  within  ten  years  ^  after  such  dw- 
abUUy  removed." 

The  case  of  Eager  v.  The  CommomeeaUh,  (4  Tj/ng's 
Mass.  Rep.  182.)  is  another,  and  a  very  weighty  deciinen 
on  this  point.  The  plaintiff  was  an  infant,  and  before  the 
termination  of  her  infancy,  the  disability  of  coverture  oc- 
curred, but  the  supreme  court  of  MassachmeUs  held,  that 
the  latter  disability  not  existing  when  the  right  first  ac- 
crued, was  not  within  the  proviso,  and  (hat  the  party  was 

Vol.  in.  19 
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I6i?.      bound  to  have  brdught  h6r  livrit  witbin  ihe  given  time  after 
^•<?*Nt/  (he  first  cBsabiHty  had  ceased.     The  supreme  court  of 
VitiMiT    Omnedicttf  did,  indeed,  in  the  case  of  Eaton  v.  Sanfordy 
Wn^jooy.    (2  Day^8  Mqf.  523.)  recognize  a  right  which  had  floated 
through  successive  disabilities,  for  near  sixty  years.    But 
no  reasons  of  the  court  are  assigned  in  the  case,  knA  the 
decision  itself  was  afterwards  disregarded,  and  the  ques- 
tion treated  as  an  open  one  by  the  supreme  court  of  the 
same  state.  Under  a  new  oi^anization  of  the  court,  in  the 
case  of  BfMsh  v.  Bradley,  (4  Day^s  Rep.  298.)    In  the  la^t 
case,  there  was  no  decision  upon  the  point,  but  I  may  re« 
fer  to  the  opinion  of  one  of  the  judges,  (Mr.  Justice  Smith,) 
vindicating  the  construction  given  in  6^  East,  by  a  plain 
and  unanswerable  ailment. 

The  GonstruQtion  which  excludes  from  the  benefit  of 
the  [i^roviso,  ii^  all  our  statutes  of  limitations,  successive  or 
cumulative  disabiUties,  is  vAthiti  the  reason  and  spirit  Of 
the  decimt^h  in  the  celebrated  liase  of  Stmd  v.  Zcuehj 
{PlaiDd.  858.)  The  prineiple  df  thsit  case  decidedly  go- 
vehis  this  question,  aild  fbr  the  purpose  df  showing  this,  it 
may  hdt  be  amiss  to  give  a  short  review  of  it* 

iSMd  being  seized  in  fee  of  certain  Idnds,  was  disseized 
by  Zcuch,  who  levied  a  fine  with  proclamations.  Thte& 
jtAis  afterwards,  Sto&d  died,  without  entry  or  claim  to 
avtnd  the  fine,  lea^hg  his  heir  at  law,  an  infant  of  the  age 
Ofsiiy^iars,  The  infant  made  no  claim  during  his  mi- 
nority, bttt  entered  within  one  year  after  he  came  of  age. 
It  vvas  determined,  by  a  great  majority  of  the  judges,  in  the 
exchequer  chamber,  after  several  solemn  ailments,  (for 
the  case  was  argued  twice  in  the  C.  B.  and  twice  in  the 
exchequer  chamber,  before  all  the  judges  of  England,) 
that  the  demai^dant  was  barred,  by  reason  of  not  making 
his  clakn  before  the  expiration  of  the  five  years,  which 
bad  beg^in  to  run  in  the  time  of  bis  ancestor,  and  expired 
in  (he  time  of  his  infancy.  No  point  was,  perhaps,  ever 
more  fully,  ably,  and  profoundly  argued.    The  discussion 
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was  aided  by  illustrations  drawn  from  reason,  convenience,  ISIT. 
policy,  precedents,  ^nd  the  principle?  of  the  common  yifiy^ 
law;  in  short,  it  was  adorned  by  aU  the  learning  and  '^"^■■•'f 
doquence  of  fVestminsUr  HalL  The  argument  and  de-  Wmjtoor. 
cision  established  the  doctrine,  that  the  exceptions  in  the 
statute,  of  fines  of  4  Hen,  VIII.  in  favour  of  infants  and 
others,  extended  only  to  such  infants,  &c.  to  whom  the 
right  accrued,  or  who  actually  possessed  a  right  %x>hm  the 
fine  1009  koiedy  and  that  no  such  right  had  at  Oiat  time  de- 
'Bcended,  or  accrued  to  the  deiaandant,  for  his  ancestor 
was  then  alive ;  that  the  circumstance  of  the  demandant 
being  an  infant  when  his  ancestor  died,  was  of  no  avail, 
because  the  exception  in  the  statute  gave  the  excuse  of 
^  in&ncy  to  those  only  to  whom  a  right  first  accrued,  or 
who  had  a  right  at  the  time  of  the  fine  levied,  and,  there- 
fore, the  plea  of  infancy  did  not  apply  to  the  case ;  that  no 
new  right  accrued  after  the  fine  was  levied,  as  the  de- 
mandant's title  was  as  heir  to  his  ancestor,  in  whom  the 
r^gAt  attached  when  the  fine  was  levied ;  that  public  tran- 
quillity was  more  to  be  favoured  than  the  nonage  of  an  in- 
fant, and  that  if  infancy,  closing  on  infancy,  was  to  be  al- 
lowed in  succession,  ^Hhe  matter  might  possibly  be  de- 
layed many  hundred  years ;"  that  the  statute  intended  to 
limit  a  certain  time  for  the  first  right,  and  which  was  not 
to  be  exceeded  by  exposition  or  equity,  though  particular 
persons  might  suffer  by  it ;  ^^  that  the  public  repose  was 
more  t6  be  regarded  than  the  private  convenience  of  any 
particular  person,  whether  he  be  an  infant,  or  of  unsound 
mind,  or  in  other  degree ;''  that  if  a  disability  terminates, 
and  a  patty  within  one  month  th^eafter,  becomes  disfi- 
bled  by  a  new  disability,  as  imprisonment,  unsound  miin^ 
&c  and  so  continues  all  the  five  years,  or,  if  at  the  end  of 
the  first  month  of  the  five  years,  he  dies,  leaving  an  infant 
heir,  the  statute  continues  to  run,  notwitstanding  the 
subsequent  disability. 
The  great  principle  of  this  case,  that  the  disability  wiAio 
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1817.  the  proviso,  must  exist  when  the  right  of  entry  accrues, 
v^^v^w/  and  that  a  subsequent  disability  is  of  no  account,  was  recog*  - 
DsM^fT  nized  and  confirmed  in  Doe  v.  Jones^  (4  Term.  Rqt.  SOO.) 
WTMKoey.  Lord  Kenyan  said,  that  one  uniform  construction  of  all 
the  statutes  of  limitation  had  prevailed,  dovm  to  that  mo* 
ment,  and  that  ^  it  would  be  mischievous  to  refine,  and  to 
make  nice  distinctions  between  the  cases  of  voluntary 
and  involuntary  disabilities ;  (as  one  o(  the  counsel,  witb-r. 
out  any  sufficient  warrant,  had  attempted)  but  in  both  cases, 
when  the  disability  is  once  removed  the  time  begins  to 
run.''  It  runs,  said  another  of  the  judges,  notwithstand- 
ing any  subsequent  disability,  either  voluntary  or  involun- 
tary. The  case  of  Doe  v;  Shane^  M.  28.  G.  3.  (cited  in 
the  note  to  4  Term  Rep.  306.)  is,  also,  a  veiy  strong  case 
on  this  point  The  plaintiff  against  whom  a  fine  was  set 
up  in  bar,  was  of  sound  mind  when  the  fine  was  levied, 
but  he  became  insane  about  two  years  afterwards,  and  the 
question  was,  whether  the  time  continued  to  run  against 
him  while  he  was  in  that  state.  £r«fetfie,  for  the  plaintifl^ 
found  the  current  of  authorities  &o  strong  agsdnst  Mm,  that 
he  would  not  pretend  to  ai^e  the  question,  and  the  K.  B. 
said  the  point  was  too  plain  to  be  disputed,  and  the  rule 
for  a  nonsuit  was  made  absolute. 

The  doctrine  of  any  inherent  equity  creating  an  excep- 
tion as  to  any  disability,  where  the  statute  of  limitations  cre- 
ates none,  has  been  long,  and,  I  believe,  uniformly  exploded. 
General  words  in  the  statute  must  receive  a  general  con- 
struction, and  if  there  be  no  express  exception,  the  court 
can  create  none.  It  was  agreed,  without  contradiction,  in 
i^otoelv.  2(mcft,(Pbwer.  369.6.  371  h.)  that  the  general 
pK>vision  in  the  statute  of  fines  would  have  baned  miants, 
/erne  eoverfoi  and  the  other  persons  named  in  the  proviso, 
equally  vrith  persons  under  no  disability,  if  they  had  not 
been  named  in  the  exception  or  saving  clause.  So  in  Du- 
j^leixv.  De  Roven^  (2  Vem.  540.)  the  Lord  Keeper  thought 
H  veiy  reasonable,  that  the  statute  of  limitations  should 
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not  run  when  the  debtor  was  beyond  sea,  but  there  was  1817. 
no  saying  in  the  case,  he  could  not  resist  the  plea,  of  the 
statute.  The  same  doctrine  is  declared,  in  explicit  and 
impressive  terms,  by  Sit  Wm.  Grant,  in  Beckford  v.  Wade^ 
(17  Veseyy  87.)  and  who  refers  to  the  opinion  of  Sir  Eardly 
Wtbuua^  in  Lord  Budwighamhire  v.  JDniry,  (  WUmoVs  Opt- 
fiions,  177.  8. 194.)  and  to  the  decisions  in  the  common 
law  courts,  {HaU  v.  Wyboum,  2  SaJk.  420.  Atbry  v.  For- 
teseue,  10  Mod.  206.)  that  though  the  courts  of  justice  be 
shut  by  civil  war,  so  that  no  original  could  be  sued  out, 
yet  the  statute  of  limitations  continued  to  run. 

The  opinion  of  Lord  Redesdak^  in  Hovenden  v.  •Snnes- 
by,  (2  Sch.  Sf  Lef.  630.  640.)  and  of  Lord  Manners,  in 
MedlieaUy.  OWormdl,  (1  Ball  and  Beatty,  156.)  are  remark- 
ably daborate  in  tracing  the  authorities,  and  in  enforcing 
&e  duty  of  a  court  of  equity  to  render  entire  obedience  to 
aH  the  provisions  qf  the  statutes  of  limitations. 

Before  I  leave  this  point,  I  ought  to  notice  the  case  of 
Lamar  v.  Jmts,  (3  Harris  and  M'Heimfs  Reip.  328.)  in 
which  the  late  Chancellor  Hanson^  of  Maryland^  adopted 
the  English  rule,  and  held  that  the  equity  of  redemption 
was  barred  after  20  years'  possession  by  the  mortgagee, 
without  interest  paid,  or  an  account,  and  when  the  lap^se  of 
time  was  relied  on  nn  the  answer,  and  ten  years  had  expi- 
red after  the  disability  had  ceased.  This  would  have  been 
a  case  perfectly  in  point,  but  it  was  reversed  on  appeal 
on  the  ground,  that  the  court  of  chancery  in  England  had 
not  adopted  that  part  of  the  statute  of  Kmitations  which 
allows  only  ten  years  to  infants,  after  they  come  of  &ge,  to 
bring  their  actions,  and  the  Court  of  Appeals  considered 
what  Lord  Taibot  had  said  in  Belch  v.  Harvey,  as!  only  a 
iktum.  But,  I  apprehend,  that  the  opinion  of  Lord  Tolr 
botj  formed  as  it  was,  after  argument,  and  ready  for  deli- 
very, has  all  the  weight  due  to  his  very  enlightened  judg- 
ment Lord  Camden,  in  Smith  v.  Clay,  (3  Bro.  639.  note.) 
iDites  that  very  case  and  opinion,  to  show  that  the  statute 
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ISn.  of  linutationS)  in  all  its  provisionsy  had  been  adopted,  and 
become  the  ^^  seUkd?^  law  in  equity.  The  cs^ee  was  also 
cited  by  the  counsel  in  LifiUmv.  la/Uon^  (4  Bro.  C.  C.  458.) 
Wrwoop.  and  Lord  Ro$Blyn  admits,  that  a  similar  proviso  in  the  sta- 
tute of  limitations  of  10  and  1 1  W.  III.  limiting  infants  to 
fire  years  after  they  come  of  age,  to  bring  error,  was  to  be 
adopted  with  the  provisions  of  that  statute,  as  applicable 
to  the  analogous  case  of  bills  of  review.  This  is  a  clear 
judicial  sanction  to  the  doctrine  of  Lord  Taibaij  and,  there- 
fare,  as  well  upon  authority  as  upon  the  reason  and  policy 
of  the  rule,  I  conclude,  that  the  court  of  appeals  in  Mn- 
ryland  was,  in  this  instance,  mistadcen ;  and  with  respect 
to  the  learned  Chancellor's  opinion,  notwithstanding  the 
reversal,  I  trust  I  may,  without  offence,  be  permitted  to 
say,  SoBoolcB  assentior, 

I  conclude,  accordingly,  that  the^  lapse  of  time  is  here 
a  bar  to  the  right  of  i*edemption.  The  plaintiff  has  not 
excused  her  laches,  and  the  length  of  adverse  possession 
being  insisted  on  by  the  answer,  the  defendant  is  entitled 
to  the  benefit  of  it  equally  as  if  it  bad  been  pleaded* 
(1  Jltk.  494.) 

2.  As  this  first  point  is  decisive  against  the  bill,  I  need 

not  touch  the  other  points  raised  on  the  part  of  the  de« 

fendants ;  but  it  may,  perhaps,  be  more  satisfactory  to  the 

parties  that  I  should  notice,  at  least,  one  objection  going  to 

the  merits  of  tlie  case. 

A/Mueovcrf     The  sale  by  the  executors  of  the  mortgagee  appears  to 

W    tepilnSd  be  also  a  valid  bar  to  to  the  redemption.    There  is  no  doubt 

CX^*^ebtl![  that  a  wife  may  sell  or  mortgage  her  separate  property  for 

mortr«ee,^^or  b^r  husband's  debts.    Her  deed,  under  her  separate  exami- 

mder^^power  ^^ition  before  a  competent  officer,  is  as  valid,  with  us,  as  if 

m^^pSin!!!^  she  passed  her  estate  by  fine,  at  the  common  law.    Nor 

■»t  *?  ^"^  J?ra  ^^  '  perceive  .any  objection  to  her  competency  to  create 

btf'to  the  eqai-  a  power  in  the  mortgagee  to  sell,  in  default  of  payment. 

um.  If  she  can  convqr  upon  condition,  she  may  prescribe  the 

terms;   and  it  is  iit  and  convenient  that  the  mortgagor 
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should  be  aMe  to  confix  the  power.    It  is  one  that  is  re-      181  f. 
cogtiiased  and  regulated  by  statute,  and  is  supposed,  and  has 
always  been  deemed,  to  be  incident  to  the  power  to  mort- 
gage. ^ 

tt  was  held  in  WoH&n  v.  Hde  (2  Smmd.  177.)  that  if 
bai^  and  feme  grant  land  belonging  to  the  wife,  by  fine, 
liirith  covenant  of  warranty,  and  the  grantee  be  evicted  by 
paramount  tide,  covenant  lies,  after  the  husbahd^s  death, 
against  the  wife,  upon  the  warranty.  This  shows  that  the 
wife  may  deal  with  her  land,  by  fine,  as  if  she  was  a  feme 
Bole ;  and  it  is  a  much  stronger  case  to  hold  her  bound  by 
the  covenant  of  warranty  than  by  the  power  to  sell. 

The  power,  in  this  case,  was  duly  executed  by  the  j^^^JJ^'ggg 
executors,  without  the  heirs  of  the  mortgagee.  The  power  J^'^jJJJJp  Jj 
in  question  was  ^ven  to  the  mortgagee,  his  heirs,  eafecu- 1 
icfSj&c.  and  a  mortgage  interest,  before  foreclosure,  istotiiei 
considered  in  this  court  as  a  chattel  interest,  and  personal 
'assets,  and  belongs  to  the  executor.  Though  the  tech- 
nlcfll  fee  may  descend  to  the  heir,  he  takes  it  in  trusi  for 
the  personal  representatives.  {Thombraugh  v.  Baker, 
i  iJk.  Cos.  28S.  Tafcor  v.  Growr,  2  Vem.  367.  FUk 
▼.    I^fc,  Ptec.  in  Chan.  11.     See  also    2    Fern.  19S. 

lite  sale  tvas  in*17dl,  and  one  of  the  children  and 
heirs  of  the  mortgagee  had,  picviously,  in  1788,  taken  a 
release  of  the  equity  of  redemption  from  Banta  and  Migel 
and  wife.  H  the  eqtiity  of  redemption  resided  in  either 
o(  them,  at  that  time,  there  is  no  pretence  for  the  present 
suit;  if  it  did  not,  but  was  in  the  plaintiffs,  then  this 
purchase  was  no  extinguishment  of  the  mortgage  debt 
The  purchase  by  Danid  LaHow  was  of  (he  equity  of  re^ 
demption. 

The  testimony  is  suflScient,  that  six  months^  notice  of  . 
the  sale  was  given  in  one  of  the  public  papers ;  and  if 
the  proof  was  lame  on  this  fact,  yet  the  doctrine  in  Bergm 
V.  Bemnety  (1    Caine's  Cases  in  Error,  1.)  would  cure  it. 
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1817.      It  was  there  bdd,  that  after  a  li^ae  of  sixteeD  years,  a 
v^v^  mortgagee  is  not  to  be  heard  to  question  the  regularity  of 
DsMiABtT    jjjg  notice  of  sale;  and  that  eveiy  apparent  defect  was  to 
be  supplied  by  intendment. 


T. 

Wnrxoop. 


A  deed  ex^     The  sale  is  proved  by  the  auctioneer,  but  no  deed  from 
poiehMer,       the  executor  is  produced,  except  one,  executed  for  greater 


Xf^a  ^caution  by  the  executor,  nineteen  years  after  the  sale, 
tee^  a^poi^  ^^^  which  presumes  a  deed  to  have  been  executed  at  the 

£^■0  btM^  ^^  between  the  parties  themselves,  and  where  there  is 
vittte  ''i^^^  no  intervening  right  repugnant  to  the  deed,  I  do  not  per- 
coQit  win.  af-ceive  the  objection  to  the  retrospective  operation  and 
of  ttetupra- effect  of  the  deed  produced.  A  deed  will,  in  many  cases, 
dMd  WM  git  have  relation  back  to  the  time  of  the  conclusion  of  the 
yiWr^irtiffl  bargain  and  sale.  (Jackson  v.  BuBj  1  Johns.  Cos.  81.) 
Sm^m,^  This  wiD  be  more  especially  admitted  in  this  court,  which 
often  considers  what  ought  to  be  done,  as  done,  and  mD 
compel  the  specific  execution  of  deeds. 

The  defendants  are  Ixma  fide  purchasers,  for  a  va}ud>Ie 
consideration^  under  the  title  of  Daniel  Luihw^  the  pur- 
chaser at  suclr  sale.  They  appear  not  to  be  chargerfile 
with  notice  of  any  outstanding  equity  in  the  plaintifb; 
and  I  am  of  opinion  that,  independent  of  the  bar  arising 
firom  the  lapse  of  time,  the  plaintiffs  are  concluded  by  the 
execution  of  the  power  contained  in  the  mortgage.  There 
is  no  pretence  or  allegation  of  fraud  in  this  case,  and 
though  the  plaintiff  was  an  infant  when  the  sale  was  made, 
she  was,  notwithstanding,  barred  of  her  equity;  and  if  she 
was  not,  yet  ten  years  had  elapsed  after  her  disability  re- 
moved. The  statute  has  no  saving  clause  for  persons 
WheiB  thelAbouring  under  disability,  but  it  is  peremptory  that  no  sak 
under  sudi  power  shall  be  d^eated  to  the  prejudice  of  any 
^  bona  fide  purchaser,  in  favour  of  any  person  clatming  the 
gwwir  er  vi'gq^  of  redemj^von.  Where  the  statute  makes  no  ex- 
ception, the  «ourt,  as  I  have  already  shown,  can  make 


Ihia 
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hone  00  the  ground  of  any  inherent  equity  applicable  to      1817. 
in&nts.  v^^v^w 

Though  Ludlow,  the  purchaser  at  the  sale,  might  be    i>»mamit. 
chargeable  with  notice  of  facts  (if  any  then  existed)  fatal    Wtwoof. 
to  his  title,  yet  a  bona  fide  purchaser  under  him  is  not    Thooi^      a 
affected  by  his  notice.    This  is  the  settled  rule.    (Jocfeson  pabUe  nie  be 
Vi  Gftoen^  8  Johns*  Ap.  141 .)  ^iST^^otiee^ 

3.  There  was  a  third  objection,  to  which  J  think  weight  jS^kiSS^ 
might  be  attached;    The   husband  was  to    redeem  *cjjy^"*'j'^ 
mortgage  by  paying  the  bond,  and  in  case  of  sale,  the  sur-  <><:«• 
plus  was  to  be  rendered  to  him*    If  it  be  the    true  con- 
struction of  the  mortgage  deed,  that  the  equity  of  redemp- 
tion was  intended  by  the  wife  to  be  reserved  to  the  bus- 
band  alone^  it  seems  that  he  may  take  it^  and,  of  course, 
dispose  of  it,  as  he  did  in  this  case;  and  the  reservation    j^  ^^^^^  ^^ 
wiB  be  goodi  if  fiurly  procured;    {Penne  v.  Peacock^  Cos.  ^  •  "hJlSffi 
leoy.   TaOmtj  42;    Brend  v.  Brehd^  1   Fern.  213.)     But;gJ^.]gf;  f 
as  I  am  not  quite  satisfied  in  such  a  construction,  and  of  "K^^^*  ^ 
the  endence  of  such  an  intention,  I  have  chosen  to  place  demption  My 
this  case  entirely  on  the  other  points,  and  I  shall  conse*  the     hubeMi 
quendy  dismiss  the  bill.      There  were  other  objections  he  may'^^ 
raised  to  the  suit^  on  which  I  give  no  opinion.  ^  ^ 

There  has  be^n  some  doubt  iti  my  mind,  how  I  ought  to 
dispose  of  the  costs ;  but  considering  the,  special  circum- 
stances of  the  case,  and  that  the  plaintiff  were  in  some 
degree  Recommended  to  apply  to  this  court,  in  the  opinion 
which  was  given  against  them  on  the  ejectment  at  law, 
(8  Johns.  Rq>.  168.)    I.  hate   concluded,   tiiat  the  bill 
ought  to  be  dismissed,  without  costs.    It  is  not  usual  to 
give  costs,  where  the  unfortunate  claimant  has  colour  of  c^g^  reAfMd 
elaim,  and  is  barred  by  lapse  of  time.    Costs  were  ac-  ^f^U^lift^ 
cordingly  refused  to  ibe  defendants^  in  Hovenden  v.  -^w- {JJ  bJjwdSr 
mdeyy  and  in  Lamar  v.  JoneSj  to  which  I  have  ahr^dy^pieoC^^ 
referred.    Independent  of  the  lapse  of  time,  here  were 
colourable  grounds  for  discussion. 

Bin  dismissed,  without  costs. 

Vol,  ML  20 
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1817. 

IdTllWtTOir 

'''^^^*^'  P.  H.  Livingston,  sole  acting  executor  of  P.  P.  Living^ 
8T0N,  against  Livingston  and  others. 

gg^Ii  todIaiBarilia1Bngo*fcli,theeitatedetcaMfadt»tiicl»ir,Mtob»  ippUed  totfcft 


Ailar  inrting  his  wiU,  the  testator  eonfeyed  his  share  of  the  real  estate  nider 
Hiewinof  his  deeeEsed&ther,  and  whiefa  made  part  of  the  teftaCM^s  teal 
estate  demised  to  hie  childMD,  to  tnutece,  «o  pay  the  dehts  ofhii  iklher,aii3 
then  ift  lr«sl  for  the  doTlsees  of  his  father,  and  their  repreaentaliTesj  held 
that  tliis  subseqneiit  eoDTeyance,  being  for  the  mere  purpose  of  paying, 
debts,  was  not  a  revoeation  of  the  wiB,  beyond  that  partieolar  pttpose;  htH 
thetrttst,  estAtherciidiM,isfof  thedeTlsies,iaidaot  forthe heirs  «f  the 


Where  the  personal  estate  is  iasnffioient  for  the  payment  of  tk  testator's  or 
iatestate's  debts,  a  Owy<^>Vo»e^ss,nnder  the  net  fori  thutpwrpdOi,  Mi^ 
•eD  the  ftdlestals  of  wUeh  the  testator,  or  intestatot  died  slia«d:i  b«t  Mt 
lande  held  in  (mslfor  the  testator. 

The/^i^nMenti(kdtocoiitribatioafkrOmth6ill^(llt,t««l«i^  iitfofoD- 
tiottof  ereditori* 

Nor  dees  H^ty  help  •  peeuiaty  legatee  to  tftfoip  a  debt  •gUist  the  peiMMd 
estate  npen  a  derisee  of  land. 

ButdiiferantdsvisMStialrespeettotehaige  on  aQth*  estate  detisad,  ttust 
eoBtribntoiOnateAeiehey  of  asieti,iBpiopoitiaB  totheTala»onhair  re- 
speetlveiMereste;  asto  pay  an  annnity  tote  widow  of  the  testator*  or 
debt»of  the  testator,  reBsauihig  wisatisfied  after  the  personal  estate  tad  aK 
the  itil  estlite,  udetis^d,  had  bcMi  exhausted. 

THE  bin,  filed  in  J^fimr^  180S,  stated  tbat  PhUfy^ 
PhO^  Urihgam,  fadier  of  the  pkintil^  betng  seized  of 
X«al  and  personal  estate,  in  the  island  of  Jamaica^  and  in 
tbis  state,  in  Jtpriiy  1784^  tnade  his  will,  by  which,  ^ler 
giving;  his  wife,  in  li^  (jf  dower,  1000  pounds,  his  plate^ 
fiimiture.  ftc^  and  an  annuity,  or  rent  charge  of  690 
pounds  sterling,  payable  oat  of  all  his  estate  in  Jamaica^ 
and  elsewhere,  duiitig  her  life,  in  half-yearly  instalm^lBi 
bequeathed  to  his  seven  children,  and  to  such  others  as 
might  afterwards  be  born,  each  4000  pounds  steriing^  to 
be  paid  to  Aem  respectively,  when  they  came  of  age^&c. 
all  which  legacies  were  to  be  paidj  and  made  payable  out 
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«^  and  chargeable  on  his  real  and  personal  estate  in  Ja-  1817. 
nuUea^  exchuwdy^  and  not  on  any  other  estate.  The  will  ^^^^v^^ 
directed,  that  his  children  should  be  brought  up  and  edu-  l»v»««tow 
cated  at  the  charge  of  his  estate,  until  their  legacies  were  L'y»ogTcw.^ 
due  and  payable ;  and  authorized  his  executors,  appointed 
for  the  island  of  Jamaicaj  to  sell  all  his  real  estate  and 
slaves,  out  of  the  parish  of  St.  Mary^s ;  to  complete  a  loan 
of  8,500  pounds  of  H.  A.  Sf  Co.  of  London^  by  a  mortgage 
on  his  estate,  or  to  borrow  elsewere,  a  sum  not  exceed- 
ing 10,000  pounds  sterling,  and  to  mortgage^is  estate 
in  8U  Mary\  for  the  repayment.  All  themidue  of  his 
estate  in  Jamaica^  real  and  personal,  he  gave  to  the  plain- 
tiff in*  fee,  with  remainder  over,  in  case  he  died  under 
age,  and  without  is^ue.  And  all  his  estate  elsewhere, 
out  of  the  island  of  Jamaice^  he  devised  to  his  seven 
children,  and  such  aa  should  be  afterwards  born,  as  tenants 
ii)  common,  the  plaintiff,  being  his  eldest  son,  to  have  three 
shares,  and  the  other  children  one  share  each.  Five  per- 
tmns  were  nominated  and  appointed  his  executors,  for  the 
island  of /amaioo,  and  to  be  guardians  of  his  children,  &c. 
there;  and  four  executors  were  nominated  executors  in 
nNiw^Yarkj  for  his  estate  out  ot  Jamaica,  and  to  be  guardi- 
ans of  his  children,  and  their  estates  out  of  that  island ; 
and  each  of  his  sons,  on  arriving  at  fuS  age,  was  to  become 
*  an  executor  generally. 

After  making  his  will,  the  testator  removed  to  jYeur- 
Ycrki  where  he  resided,  until  his  death,  in  1787.  At  the 
time  of  making  his  will,  he  was  considerably  indebted,  and 
afterwards,  before  his  death,  contracted  other  considera- 
ble debts.  At  the  time  of  his  death,  the  testator  was  en- 
titled by  the  will  of  his  father,  P.  L.  of  Mw-Yorkj  and 
by  desseat,  to  some  parts  of  his  father's  estate.  The  tes- 
tal0r,  and  thvee  other  devisees  of  his  Other's  estate,  in 
1784^  conveyed  their  ^ares  and  proportions  of  the  estate 
q£  P.JL  deceased,  to  some  person  in  fee,  to  the  use  of 
Imoc  JtooicMk,  iMeri  C  LiiAngalany  and  the  testator,  in 
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\^^^xr%^f  t'^st,  to  pay  the  debts  of  the  said  P.  L.  deceased,  and 

LinwoiTox    then  "in  trust  far  his  devisees^  and  tlieir  representatives.^^ 

LiTivlisToir.       On  account  of  the  infancy  of  Henry  A.  L.  son  of^6ra- 

"'  havi  Lf  a  deceased  son,  and  devisee  of  P.  L.  an  act  of 

t)ie  legislature  (a)  was  passed,  vesting  the  estate  of  P.  L, 

deceased,  in  .Alexander  Hamilton^  Brockhoht  L.  John  H, 

L.  and  Thomas  Janesj  as  trustees,  in  fee.    The  bill  charged 

that  after  the  payment  of  the  debts,  the  said  trustees  bC' 

came  seised,  as  to  one  undivided  part  of  the  residue  of  the 

real  estate  of  P.  L.  "  in  trust  for  the  testator,  (P.  P.  L.) 

or  his  legal  representatives ;"  but  whether  the  will  of  the 

testator  was  revoked  as  to  such  part  of  P.  L?s  estate, 

the  plaintiff  submitted  to  the  court. 

The  will  was  proved  in  Jamaica,  and  in  Act^-Forfc,  and 
the  plaintiff  is  the  sole  acting  executor  there  and  here. 
The  bill  further  stated,  that  the  plaintiff  had  applied  ^  the 
real  and  personal  estate,  excepting  the  St.  Mary\  towards 
payment  of  the  testator's  debts ;  and  had  executed  a  mort- 
gage on  the  St.  Mary^s  estate,  for  10,000  pounds  sterling, 
borrowed.  That  the  funds  proving  insufficient,  he  ap- 
plied, in  the  year  1794,  under  the  statute  of  this  state,  to 
the  court  of  probates,  and  obtained  an  order  to  sell  the 
testator's  real  estate  in  JST.  F.  for  the  payment  of  the 
debts.  That  under  this  order,  he  had  sold  aD  the  real  es- 
tate of  the  testator  in  this  state,  end  whiph  had  been  pur- 
chased since  the  making  of  the  will,  and  that  the  proceeds 
were  still  insufficient  to  pay  the  debts.  That  the  debts  of 
P.  L.  having  been  discharged,  and  the  trusty  above  men- 
tioned, survived  to  John  H.  L.  and  B.  L.  defendants, 
they  were  now  seized  of  the  real  estate  of  P.  L.  in  trust, 

(a)  The  pnamble  to  this  Act,  {mm sed  the  2501  ef  Ftbmary,  1786,  statea  the 
prayer  of  the  tettetor,  P.  P.  L,  for  the  aet,  to  be,  that  the  eatate  thoidd  be  con- 
yeyed  *<iii  tmft,  to  eoiiTey  the  residue  of  the  real  estate  (if  any)  to  the  seTenf 
persons  interested  therein,  aceordiog  to  the  proportions  they  are  entitled  to  of  the 
tafBe.**  The  aet,  which  operated  on  the  real  estate,  declares  that  the  residue  i^ 
to  go  '<to  the  persons,  and  in  the  maiiner  and  proportions  specified  pnd  tfpiiHM 
|n  the  deed  of  trast,"  &e. 
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as  to  one  undivided  part,  for  the  legal  representatives  of     1817. 
the  testator.  (P.  P.  L.)    That  the  plaintiff  has  paid  to  his  v^v^ 
brothers  and  sisters  their  several  legacies  of  4000  pounds   !-»▼"»•«>" 
sterling  each ;  and  has  paid  the  legacy  of  1000  pounds  to   htraonov. 
the  widow,  and  the  annuity  of  600  pounds,  for  14  years  du- 
ring her  Kfe,  she  being  how  deceased.    That  wishing  to  dis- 
charge ail  the  debts  of  the  testator,  the  plaintiff  had  ap- 
pfied  to  the  said  trustees,  to  convey  to  him  the  proportion 
of  the  estate  of  P.  L.  deceased,  held  by  them  in  trust 
for  the  testator,  or  his  legal  representatives,  which  they 
refused  to  do,  alleging,  that  the  estate  of  P.  L.  ought  not 
to  be  applied  to  pay  the  debts  of  the  testator,  or  the  annu- 
ity to  his  widow,  but  that  the  same  ought  to  be  paid  out  of 
the  testator's  estate  in  the  parish  of  St.  Mary\  devised  to 
the  plaintiff. 

The  bin  prayed  for  an  account  of  all  the  debts  owing 
by  the  testator,  at  his  death,  and  of  his  real  and  personal 
estate,  and  of  the  application  thereof  by  the  plaintiff;  and 
that  the  remaining  assets  of  the  testator  may  be  applied 
ifi  payment  of  his  debts ;  and  particularly,  that  the  pro- 
portion of  the  estate  of  P.  L.  deceased,  might  be  declared 
liable  to  the  debts  of  the  testator,  before  the  estate  in  Ja- 
maicOf  devised  to  the  plaintiff;  and  that  the  trustees  might 
be  decreed  to  convey  the  part  so  held  by  them  in  trust 
for  the  testator;  and  that  part  of  the  annuity  payable  to 
the  widow  might  be  charged  on  the  real  estate  in  Mw- 
York  ;  and  the  plaintiff  be  indemnified,  &c. 

The  defendants,  John  H.  L.  and  B.  L.  by  their  answer, 
filed  w2ugttft  29,  1803,  admitted,  that  the  testator,  at  the 
time  he  made  his  will,  was  entitled,  under  the  will  of  his 
father  P.  L.  to  five  twenty-fourth  parts  of  the  real  and  per- 
sonal estate ;  that  the  debts,  except  a  claim  of  C.  L.  had 
been  discharged,  and  that  they  stood  seised  of  five  twenty 
fourth  parts  of  the  residue  of  that  estate,  to  the  use  of  the 
legal  representatives  of  the  testator,  &a 

The  other  defendants  answered,  in  1806,  admitting  most 
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1817.      of  the  facts  charged  in  the  bill;   but  denying  that  the 

y^^'^Ht^  pkintaff  had  paid  the  legacies  to  his  brothers  and  sisters, 

LiTw«T05   ^^j  insisting  that  the  estate  o£  P  L.  was  not  liable  for  the 

jjiYiwsjpK^  testalor^s  debts,  exclusively  of  the  estate  devised  to  the 

plaintiff;  and  they  submitted  whether  the  true  estate  was 

liaUe,  at  aU,  to  the  payment  of  the  debts,  or  to  contribute 

to  the  annuity  to  the  widow. 

Replications  were  filed  but  no  witnesses  were  exa- 
mined on  either  side. 

Hie  cause  was  brought  to  a  hearing  on  the  pleadings, 
on  the  14th  of  Octobery  1817. 

#  Harism^  and  B.  Robinson^  for  the  plaintiff. 

jRiggs,  and  FFelb,  for  the  defendants. 

Vtembff'.s.      The  cause  stood  over  for  consideration  until  this  day, 
when  tiie  Mowing  opinion  was  delivered  by  his  bonow : 

The  Cbamcezxor.  The  great  object  of  the  biO  is  to 
convert  the  real  estate  held  by  two  df  the  defendants,  in 
trust,  for  the  legal  representatives  of  Philip  P.  Livingdon 
deceased,  and  of  whom  the  plaintiff  is  eKecutor,  irUo  asseUy 
for  the  payment  of  the  debts  still  outstanding  against  that 
testator's  estate. 

Tlbe  bill  does  not  state  the  ^unount  of  the  outstanding 
debts,  nor  whothex^reditors  are.  It  only  avers  that  the 
assets  already  applied  fpr  the  purpose,  have  proved  ^  ut- 
terly insufficient  fi>r  the  payment  and  discharge  of  the  tes- 
tator's debts.''  Here  appears  to  be  scarcely  sufficient - 
ground  upon  which  the  court  ought  to  be  called  upon  to 
act  The  plainti£^  however,  wishes  to  make  the  trust 
estate  chargeable  with  the  debts,  (whatever  they  mqr  be,) 
to  the  exemption  of  the  real  estate  in  the  island  of  Ja- 
makoj  which  was  devised  exclusively  to  himself.  It  is 
contended,  that  the  trust  estate  de9cenied  undevised  to  the 
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b^Ar  at  law,  and  is,  iherefbre,  to  be  firdt  ebargeable ;  and      I8]7» 
also,  tbat  it  ie  included  in  the  order  of  the  court  of  pt^  x^-/-^^ 
bates,  directing  the  testator's  real  estate  to  be  sold  for  the  <<nnMif«ir 
payment  of  debts.  LmMir**. 

1  shall  waive,  for  the  present,  any  diftculty  as  to  the  want  ^ 

of  explicitness  and  precision  m  the  bill,  and  proceed  to 
eonsider  the  question  whether  the  plaintiff  has  any  equitty 
to  entide  him  to  charge  the  trust  estate  in  exclusion  of  his 
own* 

1.  The  general  doctrine  of  the  coiut  in  marshalling  as-  in  manhaiun§ 
sets,  is  admitted  to  be,  that  the  estate  defcenefcrf  to  the  heir  f"****'  *^  *** 


is  to  be  charged  with  the  debts  before  the  estate  imsed;  b^^^'Jl^d'  to 
(unless  it  be  devised  specially  for  the  paym^it  of  debts;)  diltr^"b«fcro 
for  if  the  devisee  was  to  be  made  liable,  in  the  first  instancei,  ^f'S^J^ 
it  would  defeat  the  gifi,  and,  consequently,  the  intention  ][^  SSt!^^ 
of  the  testator.    This  rule  was  declared  by  Lord  TdlbUf, 
in  Pit  V.  Raifmondf  (cited  in  2  ^Uc.  4S4.)  and  acted  upon 
by  Lord  Harduntki^  in  ChOUm  v.  Hmcoekj  (S  JMe.  430.) 
aiid  by  the  court,  in  numerous  cases  mce.  {Dti/rie$  v.  Tcpp, 
note  to  i  Bro.  259.  Wride  v.  Clarky  note  to  2  Bire.  Ml. 
Donneyf.  Lewis^  %  Bro.  257.)    The  order  in  which  assets 
were  to  be  applied  is  distinctly  stated  by  Lord  Thniisw  in 
Vimnt  V.  Leiria.    Equity  w91  even  marshall  the  real  assets  Equity  wfll  abo- 
descended  to  the  heir,  in  favour  of^  or  for  the  relief  of  spe-  dS^Sed''^ 
cific  legatees,  but  it  will  not,  for  such  a  purpose,  interfere  ^^^'.^  ^1^- 
widi  the  tends  devised^  unless  they  were  devised  subject  to  ^^^^"^^ 
ike  payment  of  debts.    {Hanby  v.  RcktrtM^  Amh.  128. 
Clijtcn  V.  JJurt,  1  P.  Wm.  678.  6th  resolution  in  Hade- 
wood  V.  Popcy  3  P.  Wms.  322.    Lord  H.  in  Forester  r. 
Ldghy  .Smb.  172.)    I  apprehend,  however,  that  none  of 
this  doctrine  on  which  the  counsd  for  the  plaintiff  seemed 
to  rely,  has  any  application  to  the  case.    The  trust  estate 
in  question^  did  not  descend  undevised  to  the  heirs  at  law, 
but  it  passed  under  the  testator^s  will,  as  part  of  his  resi- 
duaiy  estate  out  of  the  island  of  Jamaica. 
The  testator  owned  the  property  in  question  when  he 
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IS17.  made  his  will,  and  devised  a  certain  residuary  estate  (of 
N^^'^fc/  which  this  formed  a  part)  to  his  seven  children,  in  unequal 
LiTiTOiToir  proportions.  He,  afterwards,  with  other  devisees  of  the 
LiTttaOTOB.  testator's  father,  conveyed  this  property,  to  certain  persons, 
m  trust  to  pay  the  debts  of  his  father,  from  whom  he  deri- 
ved the  estate,  and  then  in  trusi  for  his  fatherU  devisees 
and  their  r^esentaHves.  In  oiher  words,  he  conveys  hb 
interest  in  his  father^s  estate,  in  trust,  to  pay  his  father's 
debts,  and  when  that  purpose  is  ^ected,  the  remainder 
to  be  held  in  trust  for  himseUl  An  act  of  the  legislature 
was,  afterwards,  passed,  to  cany  this  trust  more  completely 
into  executioB,  and  the  preamble  to  that  bill  states  the 
prayer  of  the  petition  of  the  testator  and  others  to  have 
been,  that  the  surplus,  if  any,  isbould  be  conveyed  by  the 
trustees,  to  the  several  persons  interested  therein^  aecording 
to  their  respective  proportions*  The  idea  is  uniformly  kept 
up  that  the  remainder  of  the  property  so  conveyed  in  trusty 
was  to  return,  and  to  be  held  and  enjoyed  as  b^re.  The 
act  itself  declares,  that  the  residue  wag^  to  go  to  the  per- 
sonSj  and  in  the  manner  and  proportions  specified  and  ev- 
pressed  in  Ae  deedy  in  trust.  The  bill  itself  states,  and  the 
answers  admit,  that  the  trustees  held  the  residuum  of  the 
estate  belonging  to  the  testator,  in  trusty  for  the  testator  or 
his  hgdt  representatives^ 

This  conveyance  in  trust  was  no  revocation  of  the  wiD, 
beyond  the  mere  purpose  of  paying  the  debts,  because 
there  was  no  alteration  of  the  estate  beyond  that  purpose. 

It  was  the  clear  and  manifest  intention  of  the  Convey- 
ance and  other  acts  in  trust,-  to  appropriate  (he  property 
in  payment  of  debts,  and  to  have  the  surplus  restored  to 
its  former  state  and  condition,  without  other  or  further 
alteration.  The  rules  respecting  these  partial  revocations, 
are  deducible  from  a  series  of  determinations  of  great 
judges  in  equity.  The  question  of  revocation  has  been 
much  agitated,  and  laboriously  discussed,  but  there  is  no 
one  who  has  spoken  with  more  clearness,  or  treated  the 
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ftulgect  with  more  ability,  than  the  Master  of  the  Rolls,  in  1817. 

Harmood  v.  Oglanderj  (6  Vesey^  199.)    He  has  reviewed  v^^v^^/ 

all  the  cases,  and  given  us  the  collected  result  of  his  un-  ^^^^^•'^^^ 

common  diligence  and  learning.  LiTwaTtfy. 

It  is  a  settled  principle  in  equity,  that  if  a  conveyance  a  tnbieqaent 
IS  only  for  a  partial  purpose  of  injroducmg  a  charge,  and  a^^tMUtor!  » 


does  not  aflFect  the  interest  of  the  testator,  beyond  that Smenf'  *rf 
purpose,  it  is  only  a  partial  revocation  of  the  will,  and  „rid;e*for  tfc 
equity  wiH  hold  the  party  a  trustee,  not  for  the  heir,  but  for  i*'^^**'v,^,J5JJJj 
the  devisees.    A  devise  is  not  revoked  in  equity,  by  a*»,wouw  have 

^     •"     •'     ^held  the   ■•■»• 


mortgage  in  fee,  or  a  conveyance  in  fee,  for  the  payment  of  before  the 
debts.  The  mortgagee  is  a  trustee  for  the  devisee,  and  ihe^  ftnoeaUm  of 
devisor  continues  owner  as  before^  subject  to  the  mortgage,  swh  t^eM 
So,  after  a  devise,  if  a  conveyance  be  made  io  fee,  in  trust  ^'^•*' 
to  sell  and  pay  debts,  and  the  surplus  of  the  personal  es- 
tate to  the  testator  and  his  executors,  and  the  surplus  of  the 
lands  to  him  and  his  heirs,  this  is  no  revocation  in  equity, 
and  so  it  has  been  determined.  If  after  the  debts  are 
paid,  the  trustee  conveys  to  the  testator  and  his  heirsy  that 
is  no  revocation,  and  if  the  estate  should  descend  to  the 
heir,  he  would  be  only  a  trustee  for  the  devisee.  This 
has  been  so  held  by  Lord  Hardwicke  and  Lord  ThurlmQ  ; 
and  the  principle  is  settled.  So,  if  the  testator  dies  with- 
out takmg  back  the  legal  estate,  equity  has  only  to  decide 
to  whom  the  beneficial  interest  belongs,  and  it  holds  the 
party  a  trustee  for  the  devisee,  and  not  for  the  heir,  and 
directs  a  conveyance.  When  the  testator,  after  making 
his  will,  conveys  his  estate  in  trust  for  the  payment  of 
debts,  the  estate  is  still,  in  contemplation  of  equity,  in  him 
substantially,  and  though  the  mode  amounts  to  a  revoca^  < 
tion  at  law,  (for  a  court  of  law  has  nothing  to  do  with  the 
purpose,)  yet,  subject  to  the  debts,  he  remains^  in  equity, 
master  of  the  estate,  and  the  will  continues  to  operate 
upon  his  interest.  If  he  calls  for  a  conveyance  of  the 
legal  estate,  his  heir  is  a  trustee  for  the  devisee;  and  if  he 
does  not,  but  dies  in  the  mean  time,  his  trustee  holds  fbi- 
Vol.  !II.  21 
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1817.      the   devisee,  for  \m   equitable  interest   still   continued. 

v^v^^   (6  Vesey,  218—223.) 

Lnracwif       Tj^^  doctrine  thus  laid  down  by  Lord  ^foanfej,  may 

LivnwToir.  ajgo  be  collected  from  a  series  of  other  decisions.  {HaU 
V.  DewA^  1  Vem.  329.  Femon  v.  Jones,  2  Vem,  241. 
Ogle  V.  Cock,  reported  in  3  ^tk.  746.  2.  Bro.  592. 
Jackson  v.  Parker,  .^m6.  687.  and  the  general  observa- 
tions of  Lord  Hardwicke,  in  Parsons  v.  Freemany  3  ^la*. 
748.  and  in  Sparrow  v.  Hardcastle,  3  .dd:.  805.  Lord 
Rasslyn,  in  Bridges  v.  Dutchess  of  Chandos,  2  Fc^,  jun. 
428,  429.)  In  the  prior  case  of  Williams  v.  Owens, 
(2  Vesey,  juh.  599,  600.  Lord  Alvanley  had  explained,  in 
the  same  way,  the  principle,  which  he  shows  was  evidently 
established  by  Lord  Hardmdce,  in  Parsons  v.  Freetnany 
^that  wherever  the  estate  is  modifiol  in  a  manner  dif- 
ferent from  that  in  which  it  stood  at  the  time  of  making^ 
the  will,  it  is  a  revocation,  but  wherever  the  testator  re- 
mains, after  A  conveyance  for  a  met«  particular  purpose,  as 
the  payment  of  debts,  seized  of  the  same  estate,  and  dis- 
posable by  the  same  means,  without  any  fresh  modifica- 
tion, there  is  no  revocation.^' 

2.  As  I  have  considered  that  the  estate  in  question 
was  proper^  deoisedy  not  descended,  one  main  ground 
of  the  bill  has  fiiiled,  unless  the  estate  can  be  considered 
as  bbund  by  Ac  order  of  the  Court  of  Probates,  and  that 
it  is  proper  for  this  court  to  lend  its  aid  in  carrying  that 
order  into  effect 

,The     Court     The  order  of  the  Court  of  Probates  was  made  on  the 

of        Probatof 

where  the  pejp-28thof  *9firHy  1795,  and  that  Court  was  authorized,  on  the 
inraifieieDt  for  application  ofexecutors  or  administrators,  to  examine  the 
the  IS^oftite  account  ofthepersond  estate  and  debts  of  the  testator  or 
testete'  cumoti  ii^testate,  and  if  it  should  find  the  personal  estate  insuffi- 
5the*exlcSor<^>«nt,  and  that  the  same  had  been  applied  toward  pay- 
tor.  ^w^Sff"^®"^^^  ^^  ^^^  ^^  ^^"'^  ^^®  directed  to  order  "the 
Md  to  IStMi^^^  csiaU,  whereof  such  testator  intestate  died  seized,^^ 
for  the  testator;  to  be  sold,  &c.    (Act  of  the  4th  Ami,  1 786,  ch.  27.  s.  6,) 

his  power  un-  '  ^  -r    ^  ^  / 

der  the  ect  is 

oTcr  the  legai  estate,  or  that  of  which  the  testator  or  intestate  died  seized. 
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This  was  a  special  and  newly-created  power  over  the  1817. 
real  estate  of  the  debtor,  and  I  think  the  obvious  and  rea-  v^^v^^h/ 
sonable  construction  is,  that  it  was  to  be  confined  to  the  ^"rnavron 
legal  estate.  The  seisin  here  meant,  is  a  legal  seisin,  and  i^irmBstois. 
it  could  not  have  been  the  policy  or  intention  of  the  statute, 
to  have  given  such  a  summary  power  over  trusts,  which  , 
cannot  be  reduced  to  possession,  without  the  aid  of  a  court 
of  equity.  Such  an  interest  resting,  in  equity  only,  and 
chained  with  complicated,  and,  perhaps,  uncertain  and 
unascertained  burdens,  is  not  the  fit  subject  of  a  public 
sale.  The  value  of  the  interest  may  not  be  susceptible 
of  a  ready  and  accurate  estimation.  It  would  lead  to 
sale  on  mere  speculation,  and  to  a  sacrifice  of  the  sub- 
ject.. The  case  of  an  equity  of  redemption  is  by  no 
means  analogous.  The  case  rests  on  grounds  peculiar 
to  a  mortgage;  for  the  mortgagor,  while  in  possession, 
and  before  foreclosure  (and  the  decisions  have  gone  no 
further,)  is  regarded,  at  Jaif,  as  well  as  in  equity,  as  the 
real  owner  of  the  land.  In  this  very  case,  how  could  a 
purchaser  know  what  to  bid  upon  the  ^equitable  in- 
terest remaining  in  the  testator,  after  the  debts  for 
which  the  trust  had  been  created,  were  discharged?  He 
had  no  means  of  knowing  whether  there  would  be  any, 
and  if  any,  what  residuum  of  interest  resulting  to  the  testa- 
tor, after  the  trust  had  fulfilled  its  object  It  is  perfectly 
clear,  that  a  mere  equitable  interest,  like  the  one  in  this 
case,  was  not  within  the  purview  of  the  statute,  or  the 
jurisdiction  of  the  Court  of  Probates. 

.The  great  object  of  the  bill  has, .  then,  failed.  This 
trust  estate  is  no  more  liable,  in  equity,  to  the  outstanding 
debts,  than  the  estate  in  Jamaica.  The  devisees  in  the 
one  case,  (who  are  all  the  children,)  have  as  much  equity 
as  the  plaintiff,  who  is  the  devisee  in  the  other. 

3.  There  is  another  prayer  in  the  biU,  which  is  for 
indemnity,  and  that  part  of  the  annuity  payable  to  the  tes- 
tator's widow  may  be  charged  upon  the  trust  estate. 
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1817;  The  widow's  annuity,  though  not  her  legacy,  was  made 

chargeable  upon  ail  the  testator's  estate  in  Jamaica,  and 

elsewhere ;  and  it  is  admitted  that  the  plaintiff  has  paid  the 

UYtnatTow.  annuity  as  charged  in  the  bill/ 

The  heir  is  not     The  heir  is  not  entitled  to  contribution  from  the  de- 

tribation   from  visee  towards   satisfaction  of  creditors.      This   was  so 

witfdt Ihesfttia^ <leclared   by    Lord    Hardmckcj    in   Pdhner  v,    Mason^ 

^tionof  or<^i.  ^j  ^^^  5Q5  J  ^^  jj^  ^^^   ^^^  ^jj^^jy  ^j^^  ^f  Q^^   ^ 

^^^^^^.  Hancock.     Nor   will    the   court    interfere    and    help   a 

5Low^*doM  P®^"'^^^    '^B^^®^   ^  throw  the  debt  against  the  per- 
agsinflt  the  per- sonal  estate,  upon  the   devisee  of  land,  for  their  equi- 
che  doTiiee  of  ties  are  equal.  (5th  resolution  in  Hasleioood  v.  Pope.)    But 
here  is  a  case  arising  between  different  devisees,  in  re- 
spect to  a  charge,  to  which  their  lands  were  equally  bound 
by  the  will,  and   it  is  just,   that  the  whole    real  estate 
should  contribute  in  due  and  rateable  proportions.    Thus, 
Bat  differontin  Cort&r  V.    Bamadiston.   (1  P.  Wms.  605.  609.  521.) 

deviseet,  in  re-  •.      .      i     i  *  -i   ^i        ^i         ^ 

speettoA  charge  two  mauors  wcrc  dcviscd,  the  one  to  A.  and  the  other  to 
deTiaed,^^miutB.,  and  all  the  real  estate  was  charged  by  the  will,  with 
dSS?eMy<ifL*  payment  of  the  debts.     There   was  a  mortgage    debt 
t?OTtou£^e«P<>noneof  the  manors,  and  Lord  Cfa.  Cawper  held,  that 
Ur^^btercIK*'*®  devisee  of  the  other,  was  bound  to  contribute  pro- 
protionably,  to  the  payment  of  that  mortgage,  because  the 
right  of  contribution  was  given  by  the  ioiU.    The  same  rule 
was  declared  in  Lmg  v.  Shorty  (1  P.   Wms.  40S.)  in  the 
case  of  two  specific  devisees  of  land.    The  Lord  Chan- 
cellor said,  it   would  equally  disappoint  the  intention  of 
the  testator,  to  defeat  either  devise,  by  subjecting  it  to 
the  testator's  debts,  and  therefore  he  held,  that  on  a  de- 
ficiency of  assets,  both  estates  must  contribute,  in{)ropor- 
tion  to  the  value  of  their  respective  premises. 
Whertt  debt!.     'JThe  wilL  in  the  present  case,  is  silent  as  to  the  debts, 

remain  untatia-  ^^  •     1 1       i         i        i  t 

fied,  after  Uie  and  it  appears  to  be  veiy  equitable,  that  the  debts  remam- 
a^an  the'nai  ing  after  the  personal  estate,  and  after  the  undevised  reaT 
Cm,  m  it  estate  is  exhausted,  (and  which  is  alleged  to  be  the  fact  in 
SlSS**'il^^this  case^)  should  be  borne  in  rateable  proportions,  by  all 

make  nptliede- 
fioieBOT  of  as- 
•etf,  aeeording  to  the  quantum  and  Talae  of  their  respective  interests. 
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Ihe  devisees,  according  to  the  <ptani/wn  and  value  of  their      1817. 
req)ective  interests.    This  case  comes  within  the  principle  s^^v^^ 
of  those  decisions.    The  law  chaises  the  debts  upcm  the  i-"^^«"0' 
real  estate.  i^vitrnkw 

I  shall,  accordingly,  dedare,  that  the  trust  estate  is  not, 
in  equity,  chargeable  with  the  outstanding  debts,  any  more 
Aan  the  Jataaiea  estate,  and  that  it  is  not  bound  by  the 
order  of  the  Court  of  Probates  mentioned  in  the  bill ;  that 
the  trust  estate,  however,  ought  to  confribute  rateably 
with  the  estate  in  the  island  of  Jamaica^  belonging  to  the 
plaintiffs,  to  the  discharge  of  their  debts,  and  to  the  pay- 
ment of  the  annuity  to  the  testator's  widow.  There  must, 
accordingly,  be  a  reference  to  a  master,  to  take  and  state  ^ 
an  account  of  the  debts  owing  by  the  testator  at  his  death, 
and  of  his  real  and  personal  estate,  and  of  the  application 
thereof  and  the  paj^ments  which  have  been  made,  and  of 
the  debts  which  still  remain  unpaid,  their  nature  and 
amount,  and  how  secured;  and  that  the  master  take  and 
state  an  account  of  the  amount  of  the  annuity  of  600 
pounds  a  year  mentioned  in  the  will,  paid  by  the  plaintiff 
and  the  times  when,  and  the  interest  thereon  firom  each 
respective  payment,  and  also  the  amount  of  the  legacies 
due  to  the  respective  defendants,  and  of  the  interest 
thereon,  from  the  time  that  the  legatees  respectively  came 
of  age ;  and  that  the  master  certify  the  amount  .and  pro- 
portion that  each  devisee,  as  well  the  plaintiff  as  the  de- 
fendants, is  to  contribute  towards  the  payment  of  the  said 
annuity  and  of  the  said  outstanding  debts,  having  due  re- 
gard to  the  respective  values  of  the  estate  in  the  island  of 
Jamaica^  belonging  to  the  plaintiff,  and  of  said  trust  estate^ 
and  to  the  proportion  of  interest  which  each  of  the  de- 
yisees  has  in  said  trust  estate;  that  the  defendants 
Jfjikn  H^  and  B,  L.  account  before  the  master  for  the  rents^ 
issues,  and  profits  of  the  trust  estate,  in  the  proportion  that 
5  bears  to  24,  and  that  the  master  make  them  all  just  al^ 
Ipwances  properly  chargeable,  in  such  proportion,  together 
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with  their  treasonable  expensed,  (if  any,)  in  the  defence  of 
this  suit,  exclusive  of  the  taxable  costs,  and  that  the  ques- 
tion of  costs  and  tlie  question  relative  to  the  release  of 
the*^said  trust  estate  by  the  said  trustees,  and  all  oihet 
questions,  be  reserved  until  the  coming  in  of  the  report. 


Order  accordingly. 


RiGGS  and  others  against  J.  B.  Murrat. 

December  8.  Thii  eenrt,  BotwitkstendjBg  an  apptal  fil»d  in  til*  emie,  nny  in  its  diientfooy 
award  ejneation  for  the  sam  decreed  to  be  ppdd  by  the  defendantt  nnleaa  be 
bring!  the  amoimt,  with  the  coati,  into  court,  within  a  certain  time  given 
for  that  pnrpote,  to  abide  the  event  of  the  appeal,  he.  or  give  security,  t^ 
thetatit&etionoraaMifter,  topaythe  amoPBt  o#  the  principal,  intereat  and 
costs,  on  the  affirmance  of  the  decree,  or  such  part  thereof,  as  may  be  pay- 
able on  the  decree  of  the  court  abo?e,  on  the  appeal. 

THE  petition  of  the  plaintiff  stated  the  decree  in,  this 
cause,  {vide  vol.  2.  p.  565.)  of  the  SOth  of  Sfeptcmfer  last,  by 
which  the  defendant  was  decreed  to  pay  to  the  plaintiflfs 
81,836  dollars,  37  cents,  with  interest  and  costs.  That  on 
the  17th  of  October  last,  the  defendant  filed  an  appeal  from 
that  decree  to  the  Court  for  the  Correction  of  Errors,  &c. 
That  the  cos^ts  have  not  been  taxed ;  and  that  the  sum  de- 
creed with  interest,  amdunts  to  89,000  dollars,  exclusive 
of  costs,  and  for  which  the  plaintiffs  have  no  security. 
That  the  plaintiffs  apprehend  that  the  cause  cannot  be 
brought  to  a  hearing  at  the  next  sessions  of  the  Court  of 
Errors,  in  which  case,  a  delay  for  more  than  a  year  will 
take  place,  daring  which  time,  the  plaintiffs  "  apprehend 
the  occurrence  of  circumstances  by  which  the  whole,  or 
the  greater  part  of  the  sum  decreed  to  the  plaintiffs,  will 
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be  ioet  to  them  ^nd  the  creditors  for  whom  they  are  as-       1817. 
•ignees  in  trust)  even  if  the  decree  should  be  affirmed.^'  ^^^^^^ 
The  plaintiffs,  tharefore^  prayed  fof  an  order  that   the       ^^* 
friftintiff^s  solicitor  may  proceed  and  b^ve  their  costs  taxed,     Mum^xr. 
and  that  the  plaintiffs  may  have  execution  for  the  sum  de* 
creed^  &c.  unless  the  defendant  shall  within  a  reasoi^able 
time,  to  be  given  tor  that  puipose,  not  exceeding  20  days 
Inring  the  priticipal,  interest,  and  costs,  into  court  to  abide 
the  event  of  the  appeal,  or  give  security,  to  be  approved 
of  by  a  master,  to  pay  the  amount  of  the  decree,  and  costs, 
on  affirmance,  or  such  part  thereof  as  shidl  be  payable  on 
affirmance,&c.    The  petition  was  sworn  to  by  ont  of  the 
plaintiflb. 

.Henry,  for  the  plaintiffs,  now  moved  for  an  order  pur- 
suant to  the  prayer  of  the  petition ;  and  in  support  of  this 
motion,  he  rehed  on  the  case  of  Muriomer  v,  KaumtMy*  *  Anu  p.  m 
and  on  the  facts  stated  in  the  petition. 

Van  Vtdktm  and  Pemfie^on,  for  the  d^endant,  read  the 
affidavit  of  the  defendant,  as  to  the  merits  of  the  decree ; 
and  they  opposed  the  motion  on  three  grounds :  1.  That 
the  appeal  suspended  all  die  powers  of  the  court  in  re- 
gard to  the  cause,  so  that  it  had  no  jurisdiction  to  proceed 
in  it,  or  to  award  execution^  after  the  filing  of  an  ap- 
peal. 

2.  That  the  decree  was  founded  in  a  mistake  as  to  the 
amount  of  the  sum  due. 

2.  That  the  special  circumstances  of  the  case  showed^ 
that  th^e  was  no  equity  in  the  application,  or  necessity 
for  it,  even  if  the  matter  rested  in  discretion. 

The  CuANCBLLOti.  The  first  point  has  been  repeatedly 
decided  in  favour  of  the  power  of  this  court;  and  for  this 
purpose,  I  refer  to  the  case  of  Eden  v.  Winitr^  decided  in 
1814,  (1   Mns.    Ch.  Rep.  77.)  to   BradweU  v.    Weeks, 
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1817.  decided  in  the  same  year,  (1  Johns.  Ch.  JZq>.  326.)  and  to* 
v^^v^^  the  cases  of  Mesriomer  r.  Kawnani*  and  Barrow  and 
^^'*  others  r.  JZfcinelander^t  decided  ih  October  and  JSPmm- 
Mpmat.  ter  last  I  cannot  open  the  point  again  without  de- 
*  Jxu  p.  w.  stroying  all  confidence  in  the  uniformity  and  stability 
^'  '  of  the  principles  and  practice  of  the  court ;  and  I  shall 
think  it  toy  indispensable  duty  to  continue  to  exercise 
the  authority  I  hare  so  repeatedly  declared,  when*- 
ever  the  occasion  shall  appear  to  render  it  just  and  expedi- 
ent,'  until  I  am  admonished  of  my  error,  or  directed 
otherwise  by  a  more  competent  power.  The  opinion 
which  I  have  formed,  upon  the  most  matiure  deliberation, 
is,  that  it  rests  iu  the  discretion  of  the  court,  to  determine 
when,  and  to  what  extent,  the  mere  fact  of  filing  an  appeal 
shall  be  VLSupersedects  to  all  further  proceedings.  In  a  va- 
riety of  cases  which  may  occur,  it  will  be  found  essential 
to  the  security  of  private  right,  that  this  court  should  pos- 
sess authority  to  proceed,  notwithstanding  the  appeaL 
Some  of  the  reasons  pressing  upon  the  justice  of  the  court, 
are  mentioned  in  the  several  cases  to  which  I  have  re- 
ferred, and  they  might  easily  be  enlarged.  This  power 
exists  to  the  fullest  extent  in  the  English  Court  of  Chan- 
cery, and  I  have  never  been  able  to  discover  any  thing  in 
the  constitution,  or  law  of  the  land,  that  has  abridged  in 
this  respect,  the;  powers  of  this  court.  Its  origin  is  as  pure, 
its  trusts  as  sacred,  and  its  ends  as  beneficial  as  those  on 
the  model  of  which  it  was  formed.  Why  then,  in  mat- 
ters of  private  right,  should  it  have  a  diminished  juris- 
dicton  ?  The  power  in  question  is  no  impediment  to  the 
right  of  appeal.  It  was  never  so  intended.  It  does  not 
obstruct  the  exercise  of  that  right,  in  the  remotest  degree. 
Its  operation  is  only  to  prevent  those  abuses  and  frauds 
which  might  be  committed  under  the  mask  of  an  appeal, 
to  the  infinite  discredit  of  the  administration  of  justice. 
The  party  can  prosecute  his  appeal  with  equal  facility, 
though  it  be  not  allowed  to  work  a  supersedeas,  as  to  eveiy 
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particular  in  the  given  case.    If  he  succeeds  on  the  ap-       ISlTf. 
peal,  he  will,  of  «our9e,  annul  what  has  been   done  in  ^il^v-^K/ 
the  inean  time,  and  be  reinstated  in  all  his  rights.  ^°" 

The  court  exercises  it  discretion,  so  far  only  as  to  pre-     Mp«mAr. 
vent  impending  injury,  or  actual  abuse,  by  the  intermediate 
delay.    It  permits  no  proceeding  after  an  appeal,  except 
in  special  cases  founded  on  the  reason  and  necessity  of  « 

the  thing.  Thus,  ih  the  case  of  Gfeen  v.  Winter^  afready 
referred  io^  (in  which  the  learaed  counsel  Who  now 
contends  that  I  have  no  such  power,  then  strenuously  con- 
tend[ed  that  I  had,)  I  refused  to  permit  the  master  to  pro- 
ceed to  take  an  account  under  a  decretal  order  appealed 
from,  because  I  saw  no  necessity  for  taking  such  a  step. 
On  the  other  hand,  in  the  case  of  Barrow  v.  Rhine- 
Zatider,*  the  parties  had  proceeded,  for  a  long  time,  *  JjKc  p.  120. 
under  the  order  Off  reference,  and  had  brought  the 
laborious  investigation  almost  to  a  conclusion,  when  the 
defendant  most  vexatiously  interposed  an  appeal.  I  did 
not  interfere  with  his  appeal,  but  I  directed  the  reference 
to  be  completed.  That  case  very  strikingly  iBusrtrates  the 
utility  and  necessity  of  the  discretion  which  is  claimed. 
The  appeal  was  there  avowedly  for  delay,  and  it  would  be 
degrading  to  the  character  and  justice  of  the  countiy,  if  a 
party  could  at  any  time,  by  his  mere  vdOj  (for  the  appeal 
19  only  filing  a  formal  notice  in  the  register's  office,)  sus-^ 
pend  all'  th^' functions  of  this  court,  in  the  given  case'.  If 
(he  court  has  no  discretion,  and  no  power,  after  the  appeal 
is  filed,  a  party  might  safely  inform  the  court,  at  once,  that 
he  appeals  for  dday,  and  that  he  intendis  to  exhaust  his  ad- 
versary, or  to  depart  with  his  property,  before  the  appeal 
can'  be  dismissed.  The  courts  of  law  have  declared  that 
(hey  have  a  discred'on^  on  the  subject,  and  although  a  writ 
of  error  cannot  be  brought  until  final  judgment,  which  is  a' 
lien  on  the  land,  and  although  the  defendant  is  held  to* 
bail  at  law,  yet  if  it  appear  by  the  party's  confession,  op 

Vol.  III.  n 
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1817.      othenvise,  that  the  writ  of  error  is  for  delay,  the  judg69 
\^^v^^  have  declared  that  they  would  not  stay  execution. 
BiMs  rjijj^  second  point  is  equally  untenable,  for  upon  this  ap- 

Mu»Ay.  plication,  tlie  decree  must  be  assumed  to  be  correct.  If 
Uiere  has  been  a  mistake  in  the  sum  taken  from  the  mas- 
ter's report,  (which  cannot  be  conceded,)  the  proper 
remedy  was  by  application  for  a  rehearing.  The  merits 
of  the  decree  cannot  now  \Se  opened  or  discussed. 

The  third  ground  is  the  only  one  to  he  considered. 

There  is  no  immediate  danger  of  loss  from  delay,  but  it 
is  apprehended  that  in  the  course  of  a  year  or  more,  there 
may  and  mil  be  an  occurrence  of  circumstances  by  which 
the  sum  decreed,  or  the  gpreater  part  of  it,  will  be  lost. 
If  I  am  to  be  governed  by  those  circumstances,  they  ought 
to  have  been  fully  stated ;  but  without  them,  I  can  readily 
bdieve  that  a  large  debt,  left  for  a  long  time  in  adverse 
bands,  without  any  real  or  personal  security,  may  become 
endangered  by  the  ordinary  vicissitudes  of  business  and 
the  casualties  of  time.  I  presume  that  there  are  not  many 
eases  of  a  decree  for  the  payment  of  money,  in  which  the 
bringing  of  the  money  into  court,  or  security  for  the  pay- 
ment of  it,  has  not  been  made  a  conditipn  of  grantii^  an 
amplication  to  stay  proceedings  pending  an  appeal. 

Decrees  are  (Aen  complex  and  multifarious  in  their 
provisions.  Tn  a  great  variety  of  them,  no  such  pay- 
inent  or  security  coidd  or  would  be  required,  and  the  pro- 
eecidings  would  stay,- as  of  course.  This  may  be  a  reason 
why  the  statute  has  not  made  any  general  provision  for 
security  on  filing  appeals  from  final  decrees,  as  it  has  on 
error  from  judgments  at  law. 

There  is  much  difficulty  in  undertaking  to  inquire  into 
the  pecuniary  circumstances  of  a  party,  in  order  to  deter- 
mine how  far  danger  may  exist.  There  is  no  certain  rule 
for  the  discretion.  In  the  case  of  a  bill  of  review,  it  was  pro- 
vided hj  a  rule,  as  early  as  Lord  Bacon^s  time,  that  if  the  - 
decree  was  for  the  payment  of  money,  the  money  must  be 
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paid,  before  the  biU  of  review  could  be  admitted.    This  is  >     1817. 
a  rule  of  the  court  which  haa  not  been  departed  from,  un«   s^'v^^ 
less  it  be  to  substitute  security  for  the  money,  instead  of      *'^*" 
the  money  itseE    {Stwil  v.  Davey^  1  Ch.  Cos,  42.     Crew     MpwAr. 
V.  Lidddy  2  Bro.  P.  C.  24.  note.)    The  rule  there  is  ge- 
neral, and  applies  to  every  decree  for  the  payment  of  ^lo- 
ney.    Perhaps,  the  rule  here  ought  to  be  pretty  uniform, 
and  not  leave  the  discretion  too  much  open  and  arbitrary 
in  each  case.    This  is  a  decree,  simply  and  absolutely, 
for  the  payment  of  money ;  it  comes  completely  within 
the  principle  declared  in  Messonier  v.  JTatiman,  and  the 
party  swears  to  the  apprehension  of  danger. 

But  the  necessity  of  immediate  security  is  certainly  not 
pressing,  and  the  plaintiflb  have  conducted  themselves  with 
a  remissness  in  the  prosecution  of  the  suit  that  showed 
their  confidence  in  the  pecuniary  stability  of  the  defend- 
ant I  shall,  therefore,  give  to  the  defendant  all  the  in- 
dulgence, as  to  time,  that  his  council  has  requested  ;  and  I 
am  the  more  readily  induced  to  do  this,  as  he  may  wish  to 
have  an  opportunity  to  take  the  opinion  of  the  court  of 
appeals  on  this  very  point ;  and  I  shall,  intentionally,  afford 
him  that  facility,  by  extending  the  time  to  the  1st  of 
Mardu  » 

It  is,  accordingly,  ordered,  that  the  solicitor  of  the 
plaintiffs  be  at  liberty,  at  any  time,  notwithstanding  the  ap- 
peal, to  have  the  costs  of  the  suit  taxed  aginst  the 
defendant.  And  it  is  further  ordered,  that  theplaintifis 
be  at  liberty  to  issue  execution  for  the  81,836  dollars,  97 
cents,  with  interest  thereon  from  the  first  day'of  .AJy, 
1816,  and  costs  to  be  taxed  against  the  defendant,  accord- 
ing to  the  course  and  practice  of  the  court,  unless  the  said 
defendant  shall,  on  or  before  the  1st  day  of  Match  next,  at 
his  election,  either  bring  the  said  principal,  interest,  and 
costs  into  court,  and  deposit  the  same  with  the  register,  or 
assistant  register,  to  abide  the  event  of  tlie  said  appeal, 
and  the  further  order  of  this  court,  or  give  real  or  personal 
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1817.      sccuritj',  to  the  amount  of  the  said  principal  and  interest, 
K^w^f^  to  be  approved  of  by  Thomas  BoUon^  one  of  the  masters 
Rioos       of  this  court,  to  pay  the  said  principal,  interest,  and  costs, 
MuBBAT.     on  the  afiirmance  of  the  decree,  or  such  part  thereof  as 
shall  be  payable  according  to  the  decree  on  the  appeal ; 
and  in  case  execution  shall  issue  as  aforesaid,  the  officer 
be  directed  to  bring  into  court,  and  deposit  with  the  regis- 
ter, or  assistant  register,  the  moneys  that  may  be  collected 
thereon  ]  and  the  register,  or  assistant  register,  is  directed, 
in  case  the  moneys  be  deposited,  either  by  the  party  or 
by  the  officer  as  aforesaid,  to  place  the  same  at  interest,  by 
vesting  it  in  government  stock,  for  the  benefit  of  whom  it 
may  eventually  concern, 

Order  accordingly, 

N.  3«  There  was  an  appeal  from  this  order,  to  the 
Court  of  Errors ;  and  after  the  Chancellor  had  assigned 
his  reasons  to  the  Court  of  Errors,  for  the  order,  the  poiiit 
was  argued  in  connection  with  the  merits  of  the  cause  upoi^ 
the  other  appeal,  but  the  Court  of  Errors  gave  no  opinion 
on  the  appeal  from  this  order.  Pending  the  argument  on 
tl|e  other  appeal,  the  counsel  for  t^^e  appellant  applied  to 
the  Chancdlar  to  enlarge  the  time  for  giving  the  security 
uqder  this  order,  and  he  accordingly  enlarged  it  to  the  1st 
of  May ;  and,  in  the  mean  time,  the  decree  on  the  me- 
rits was  reversed.  The  power  of  the  court  as  declared 
in  the  above  case,  therefore,  remains  unshaken ;  and  it  is 
understood,  that  the  Judges  of  the  Supreme  Court,  as  far 
^s  they  had  considered  the  question,  concurred  in  opinion 
^yith  the  Chancellor  on  this  point. 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY.  16T 

1817. 


Gbat 

T. 

Gray,  Executrix  of  Gray,  against  J.  B.  Murray.  ^^^**^^- 

jG.wtm  engaged  1»7  M,  ai  m  raperoargo  of  a  ship,  on  a  trading  foyage  (nm  ^^j^^^fj?  *P^ 
iVell^ror*  to  Jlfaiefra,  the  C<9W  of  Chad  Hope,  Madnu, and  CalaOta,  ^M^^'^^"- 
and  thence  back  to  NeuhVork  ;  by  the  written  inatractiont  to  0.«  by  which 
much  waa  confided  to  his  judgment  and  discretion,  he  was  to  receive  as  a 
compensation  for  transacting  the  business,  two  and  a  half  JMt  cent  of  the 
Yafaie  of  tlie  property  brought  home  for  the  account  of  JIf.,  arising  from  the 
proceeds  of  the  outward  cargo,  deducting  duties,  fcc,  and  to  bare  his  ren- 
sonable  expenses,  while  on  the  Toyage,  paid  out  of  the  cax|^;  and  to  be  al- 
lowed, alsOy^c  per  cent  or  one  twentieth  part  of  the  nett  proiits,  on  its  ter« 
mination.  O,  petlbtmed  his  duty  from  NeuhYork  to  Madeira  and  to  the 
Cape /of  Good  Hope,  but  wai  taken  sick  at  the  ktter  place,  and  obliged  to 
leaYC  the  ship,  and  died  on  his  tetum  homeward  in  another  ressel;  haring 
first  appointed  at  the  Cops,  B.  and  B.  (one  of  whom  had  been  a  clerk  of  Af. 
smd  partieularliy  recommended  to  O.'s  attention,)  his  substitutes,  as  super- 
cargoes tot  the  remainder  of  the  yoyage,  agreeing  to  pay  them  for  their  ser- 
Tices,  out  of  his  commissions.  The  ship  proceeded  to  Afiuiras,  and  from 
thence  returned  to  NtvyYork,  where  the  homeward  cargo  was  deiiTcred  to 
M,,  who  cleared  a  considerable  profit  on  the  royage,  H.  and  B,  haring  faith* 
fiilly  performed  their  duty  as  supercargoes  in  the  phce  of  G,  It  was  held, 
that  flie  legal  representatiTes  of  6.  was  entitled  to  the  full  compensation 
stipulated,  as  for  the  completion  of  the  yoyage. 

Where  6.,  Wng  about  to  depart  from  Nei^Tork  on  a  yoyage  to  the  Eaei  in- 
dM»y  gave  an  order  for  in&urance  on  Ms  life^  to  the  amount  of  8,000  pomids 
sterling,  which  was  accepted  by  the  insurance  company  in  Umdany  and  the 
agents  of  M.  who  undertook  to  coaaplete  the  business,  paid  the  premium  for 
one  year,  and  receiyed  the  policy  for  that  amount,  to  continne  for  10  yean, 
at  the  election  of  O.  But  M.  afterwards,  alleging  that  there  was  a  mistake, 
without  the  knowledge  or  consent  of  O,  procured  this  policy  to  be  eaneeUed 
by  the  insi^ren,  and  another  policy  to  be  executed  by  them  for  4S0  pounds, 
the  diiTerenjBe  of  premium  being  refunded  by  the  insurers.  It  waa  hM  that 
M.  by  thus  procuring  a  yalid  and  existing  contract  of  inswince  to  be  can- 
celled, substituted  hiasself  for  the  insurers,  and  was  answerable  to  the  legal 
representatiye  of  G.,  who  died  within  a  year.  Aw  the  amount  insured  by  the 
origfaial  policy,  after  deducting  the  premium. 

BILL,  filed  12th  of  July,  1811,  stating,  that  in  June 
180T,  the  defendant,  being  owner  of  the  ship  Egeria^  aqd 
having  loaded  her  for  a  trading  voyage  from  JVet0-Forfc  to 
MadewOy  firom  thence  to  the  Cape  of  Good  HopCy  thence 
to  Madrasy  thence  to  CakuttOj  and  from  thence  back 
to  'MhthYork^  he  hired  the  plaintiff's  testator,  to  go  as 
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ISn.  supercargo  on  the  voyage,  and  by  Iris  letter  of  imlruc- 
Honsy  dated  the  27lh  of  June,  1807,  he  instructed  the 
testator,  that  the  voyage  was  undertaken,  in  conse- 
MraKAr.  quence  of  a  contract  made  by  the  defendant,  with  the 
house  of  Phelps,  Page  Sf  Co.  in  Madeira,  by  which  he 
was  to  ship  a  cargo,  chiefly  provisions,  to  them,  and  to  re- 
ceive there  a  cargo  of  400  pipes  of  wine;  that  after  the 
testator  had  received  on  board  the  cargo  of  wine,  he  was 
to  proceed  with  it  to  Calcutta,  touching  first  at  the  Cape 
qf  Good  Hope^  and  there  dispose  of  as  much  of  the  wine 
as  he  could,  at  the  prices  to  be  authorized  by  P.  P.  ^  Co. 
That  be  was  next  to  stop  ^{Madras,  and  there,  if  he  could, 
make  further  sales  of  the  cargo.  Th^t  his  outward  voyagie 
was  to  terminate  at  Calcutta ;  and  from  thence  to  return  to 
Mw'York,  with  the  investment  of  the  outward  cargo.  That 
the  defendant,  in  his  said  instructions,  stipulated  to  allow 
and  pay  the  testator,  ttAO  and  a  half  per  cent,  on  the  pro- 
ceeds of  the  return  cargo  at  JViw-York,  and/«e  per  cent, 
or  one  equal  twentieth  part  of  the  clear  profits  of  the  voy- 
age, upon  the  arrival  of  the  ship  at  J^Tew^York.  That  the 
testator  sailed  on  the  voyage  described,  as  supercargo,  in 
June,  1807,  and  proceeded  to  Madeira,  where  he  placed 
the  outward  cargo  in  the  hands  of  P.  P.  Sf  Co^  and  re- 
ceived on  board  a  cargo  of  wines.  That  in  consequence 
of  his  great  exertions  and  trouble,  his  health  became  im- 
paired, and  P.  P.  ^  Co.,  in  consequence  of  the  testator's 
exertions,  were  induced  to  allow  him,  out  of  their  own 
separate  funds,  two  and  a  half  per  cent,  on  the  sale  of  the 
wines  shipped.  That  proceeding  on  the  voyage,  the  tes- 
tator touched  at  the  Cape  of  Good  Hope,  for  the  purpose 
of  selling  part  of  the  cargo,  if  found  advisable.  That 
th^  master  of  the  ship,  a  man  addicted  to  liquor,  and  of 
bad  passions,  gave  information  that  the  ship  was  engaged 
in  some  improper  trade,  in  consequence  of  which  she  was 
seized  and  detained  there  nine  wedcs.  That  the  health 
of  the  testator,  from  constant  anxiety  and  fetigue,  became 
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Worse;  and  beiog, in  consequence,  unable  to  pursue  the  1817. 
voyage,  he  exhibited,  bis  instructions  to  James  C,  Baehr  Vi^v^^ 
and  JUin  Bryan^  (the  former  of  whom  had  been  brought  up  ^^^ 
in  the  counting  house  of  the  defendant,'  and  went  out  ^gM^r. 
on  the  voyage,  and  the  latter  a  gentleman  of  acknowledged 
abihty  and  integrity,  whom  he  met  with  there,)  and  ap- 
pointed them  to  act  in  his  place,  as  supercargoes,  giving 
tbem  a  copy  of  his  instructions,  and  engaging  to  pay  them 
a  specific  sum  for  th«r  services  out  of  his  own  commis- 
sions upon  the  voyo^e.  That  the  ship  proceeded  on  her 
voyhge  to  Madras^  where  ttie  residue  of  the  wines  were 
soldtf  That  on  the  arrival  of  the  ship  at  Madras^  it  was 
currently  reported  and  believed,  that  a  rupture  had  taken  • 
place  between  Cheat  Britain  and  the  United  States ;  and 
the  supercargoes  so  substituted,  after  consulting  their 
friends,  deemed  it  imprudent  to  proceed  to  CkdaUtOj  and 
that  it  would  be  most  for  the  interest  of  all  concerned,  to 
return  direct  to  Mu^Yarkf  where  they  arrived,  according- 
ly, in  December^  1808.  That  the  commissions  upon  t^ 
sales  of  wines,  so  allowed  the  testator  by  P.  P.  4r  ^'9 
amounted  to  1,238  dollars,-  34  cents,  and  were  invested 
by  B^  and£.  in  India  goods,  on  account  of  the  testator. 
That  the  return  cargo  was  sold  at  JV*eir«Korfc,  for  above 
9O,0iDO  dollars,  and  the  profits  of  the  voyage  to  the  de- 
fendant amounted  to  above  40,000  dollars.  That  the  de- 
fendant was  perfectly  satisfied  with  the  conduct  of  the  tes- 
tator while  he  acted  as  supercargo,  and  with  that  of  his 
substitutes  B.  and  J3.  That  soon  after  the  departure  of 
the  ship  from  the  Cape  of  Good  Hopej  the  testator  em- 
barked for  Bosfonj  and  died  on  the  passage,  having  made 
his  win,  and  appointed  the  plaintiff,  Robert  Hamilton  of 
AiBtmore,  and  Cleorge  W.  Murray^  of  KeM-York^  his  exec- 
utors ;  that  die  two  latter  having  renounced  the  appoint- 
ment, the  plaintiff  became  the  sole  acting  executrix.  That 
the  testator  was  at  considerable  charge  and  expense,  while 
in  the  service  of  the  defendant,  as  supercargo,  before  em-  ' 


Digitized  by  VjOOQiC 


no  CASES  IN  CriANCERt. 

ISlt.      barking,  and  during  the  voyage,  and  paid  large  sums  on  hfe 
%^¥^^  account,  the  particulars  of  which  were  stated  in  a  schedule 
^*       annexed.    That  the  testator  never  received  any  part  of 
MuEMAT,    the  compensation  agreed  to  be  paid  to  him  by  the  defend- 
ant, except  some  trifling  sums. 

That  th^  testator,  before  he  sailed  from  ^ew-Yorky  by 
an  application  in  writing  to  the  Pdican  Lift  Insurance 
Coa^pauy  of  London^  procured  an  insuram/ce  <m  hii  life,  fot 
the  sum  of  3,000  pounds  sterling  for  one  year;  that  the 
premium  was  paid  by  the  testator,  and  the  policy,  duly  ex- 
ecuted by  the  company  aild  bmdiiig  on  them,  was  tran?- 
mitted  to  the  defendant,  who  pretending  that  the  policy 
'  Was  cancelled  soon  after  it  was  made,  and  in  the  life  time 
of  the  testator,  withholds  it  firom  the  plcdntifl^  and  refuses 
to  account  for  the  money  due  thereon,  in  consequence  of 
the  d^tfa  of  the  testator  within  the  year.  That  if  the  po- 
licy has  been  cancelled,  it  has  been  by  the  defendant,  with- 
out any  authority,  and  without  the  knowletlge  or  consent 
of  the  testator.  That  the  defendant  refuses  to  reimburse 
the  msoneys  paid,  laid  out,  and  expended  for  him  by  the 
testator,  and  his  expenses,  and  refuses  to  make  the  com- 
pensation for  his  services,  or  to  pay  the  plaintiff  the  pro-, 
ceeds  of  the  investment  of  the  commissions  allowed  him 
by  P.  P.  ^  Co.,  or  to  deliver  up  the  poKcy  of  insu'«- 
ranee,  &c. 

Prayer  for  an  account,  &c.,  and  that  the  defendant  de- 
liver up  the  policy,  bt  if  canceBed,  to  pay  to  the  plaintiff 
the  amount  of  the  siim  insured,  with  interest  from  the  death 
of  the  testator;  and  for  general  relief. 

In  Jmuaryy  18l2,  the'  defendant  demurred  to  so  much 
of  the  bill  as  sought  compensation  for  services  subsequent 
to  the  testator's  leaving  the  ship,  and  commissions  on  sales^ 
if  any,  of  the  cargo,  and  as  sought  an  account  of  the  pro- 
ceeds of  the  cargo,  or  commissions,  or  for  the  sale  of 
wines  under  any  contract  with  P.  P.  Sf  Cb.,  and  payment 
for  money  advanced  by  the  testator  before  the  voyage,  &c. 
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^hean^^ofthe  defendant  to  the  residue  of  the  biU  1817. 
denied)  that  the  testator  had  any  discretianary  power  as  to  s^^n^w 
the  ship  or  voyage,  beyond  his  instructions,  dated  the  2Tth  ^^' 
of  Jtme,  1807,  which  were  set  forth.  The  answer  stated,  Mpmiat. 
that  the  testator^s  health  was  indifferent  when  he  sailed 
from  Mho-Yark  ;  that  he  was  of  an  irritable  temper,  and 
the  ship  was  seized  at  tlie  Cape  of  Goad  Hope^  in  conse* 
quence  of  his  indiscretion  in  quarrelhng  with  the  captain, 
&c ;  that  the  testator  quitted  the  service  of  the  defendant 
at  the  Cape^  in  consequence  of  illness,  and  died  on  his  re- 
turn to  the  Urnted  StaUs.  That/.  C.  Baehty  went  out  as 
an  assistant  at  his  own  request,  and  without  compensa- 
tion ;  that  the  testator  committed  the  charge  of  the  de- 
fendant's business  and  concerns  to  Baehr  and  Bryan^  for 
which  he  was  to  pay  a  specific  sum  for  their  services ;  and 
that  the  substitution  was  made  without  the  knowledge  or 
consent  of  the  defendant.  The  defendant  set  forth,  la' 
a  schedule  annexed,  all  the  expenses  and  costs  incurred 
by  the  testator  on  his  account.  The  defendant  further 
stated,  that  from  the  testator^s  bad  health,  he  doubted  of 
hi$  life,  and  wished  to  be  indemnified  for  his  advances  on 
account  of  the  testator,  by  an  insurance  on  his  life.  That 
he  suggested  it  to  the  testator,  and  understood  from  hira 
that  he  had  applied  to  the  agent  of  the  London  Pdican 
Office^  in  JfeuhYork.  That  the  defend^t,  on  the  15th  of 
My,  1807,  wrote  to  his  agents,  T.  MvUet  ^  Co.  at  Lon^- 
dan.  In  this  letter,  he  stated,  that  he  had  written  to  them, 
on  the  first  instant,  requesting  them  to  effect  insurance  on 
the  supercargoes  commissions,  for  the  ship  Egeria^ia  order 
to  secure  the  defendant,  for  advances  to  him ;  and^s  fiir- 
ther  guaranty,  the  testator  had  made  application  to  the 
London  P.  Jns.  Company  in  Mw'Yoirky  for  insurance  on 
his  life  for  the  voyage ;  that  they  had  sent  the  application- 
to  the' secretary  of  the  company  in  London  ;  and  he  bq^ 
his  Goire^on^nts  to  call  at  the  oiBce  and  complete  the 
business,  taking  into  their  hands  the  policy,  and  adjusting 
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1817.      the  premium,  and  charge  it  to  the  defendant's  account 
N.^^'^w/  That  on  the  7tb  of  Mnteniberj  1807,  and  before  die  de- 
G«AT       fendant  received  an  answer  to  this  letter,  he  went,  with 
Mp»mAT.     George  W.  Murray^  to  the  agent  of  the  Pelican  Imurancc 
"""  Company  in  J^Tew-Yorkj  and  found  th^t  the  plaintiff  had  ap- 

plied to  insure  3,000  pounds  sterling,  on  his  life,  which 
application  had  been  forwarded  to  London^  and  an  answer 
returned  to  the  agent  here.  That  not  knowing  that  the 
testator  had  any  other  object  in  the  insurance,  than  the 
indemnity  of  the  defendant,  and  considering  the  premium 
high,  he  advised  with  G.  W.  M.  as  the  particular  friend  of 
the  testator,  and  considering  it  would  be  more  for  the  in- 
terest of  the  testator,  he,  with  the  advice  of  G.  W.  JIf  ., 
concluded  to  e$)ct  an  insurance  for  2,000  dollars,  and 
drew  on  London  for  S6L  6$.  Sd.  sterling,  the  premium  for 
one  year,  and  wrote,  the  same  day,  to  his  correspondents  in 
London^  stating,  that  the  agent  at  JVeto-Forfc  of  the  Pelican 
Insurance  Company^  had  received  instructions  from  his 
office  to  receive  the  premium  as  fixed  by  them,  and  that 
&ey  would  take  the  risk  at  8L  4s.  dd.  per  cent.  That  the 
defendant  had  directed  4501.  to  be  insured,  and  had  paid 
37/.  4s.  tOd.  sterling.  That  they  would  hold  that  policy, 
and  the  one  on  the  commissions  of  the  testator,  and  in 
ease  of  loss,  to  recover  the  same  for  the  defendant.  That 
on  the  13th  of  Mvember^  1807,  the  defendant  wrote  to  the' 
plaintiff  enclosing  a  copy  of  a  reply  from  the  London 
Pdican  Insuranu  Company^  to  the  application  of  the  tes- 
tator ;  and  stating,  that  on  the  receipt  of  it,  he  had  paid 
the  premium  on  4501.  or  2,000  doDars  being  167  dollars, 
four  cents^and  had  instructed  his  correspondents  in  Lon' 
(fon,  to  n^ceive  the  policy.  That  pursuant  to  instructions 
from  the  testator,  the  defendant  had  procured  to  be  insu- 
red in  London  600f.  sterling  on  his  commissions^  and,  by  an 
agreement  with  the  testator,  the  defendant  was  to  have 
those  policies,  as  a  security  for  his  advances,  which  were 
not  to  exceed  ?50  dollars  per  quarter ;  that  the  amount  of 
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the  premium  was  part  of  that  advance,  and  ought  to  be      1817. 
^leducted  from  the  advances  to  the  plaintiff.  ^^^V^^ 

That  on  the  Hth  of  Mvember,  1807,  the  defendant  re-  ®^' 
ceived  from  his  agents  in  London^  a  letter  dated  the  Uth  Mp^^at. 
of  S^ember^  1807,  stating  that  they  had  called  on  the 
Pdican  Insurance  Company^  and  were  informed  by  the  se- 
cretary, that  the  testator  had  proposed  an  insurance  on  his 
life,  for  10  years,  to  the  amount  of  3,000  pounds,  that 
the  directors  had  accepted  the  risk,  and  they  had  paid  t^e 
premium  for  the  first  year,  being  2541.  5$.  which  they  had 
charged  to  the  defendant.  That  the  policy  was  not  then 
signed,  as  the  board  were  not  to  meet  for  several  days. 
On  the  19th  of  ^ovembeTy  1807,  the  defendant  wrote  again 
to  his  agents  in  London^  acknowledging  the  receipt  of  their 
letter  of  the  14th  of  September^  covering  the  copy  of  the 
")>ohcy  on  the  testator's  commissions,' and  mentioning  the 
insurance  on  his  life  for  3,0001  sterling.  &c.  That  it  was 
a  mistake  as  they  could  see  by  the  letter  from  the  .agent  of 
the  company  to  the  secretary  ;  that  the  premium  was  to 
be  returned  in  toto^  and  no  further  sum  to  be  continued, 
than  450Z.  sterling,  on  which  the  defendant  had  paid  the 
premium. 

That  on  the  10th  of  December^  1807,  the  defendant 
again  wrote  to  the  plainti£^  stating  that  he  had  received 
from  his  correspondents  in  iMmdan^  a  copy  of  the  policy 
on  the  testator's  commissions;  that  they  informed  him 
that  they  had  received  from  the  Pelican  Life  Insurance 
Company^  a  policy  on  the  testator's  life  for  one  year,  from 
the  1st  of  Jti/y,  to  the  amount  of  3,000  pounds  sterling, 
and  had  paid  the  premium  thereon  to  2461.  Ids.  sterling, 
and  charged  one  quarter  per  cent,  commissions,  for  effect- 
ing the  9&me,  making  2532.  6s.  sterUng,  or  1,125  dollars, 
55  cents ;  that  this  insurance  must  have,  arisen  fit)m  nois- 
taking  the  amount  proposed  by  the  testator  to  be  sterling, 
instead  of  dollars ;  besides,  the  defendant  says,  he  under- 
stood that  the  testator  only  contemplated  insuring  2,500 
doHars,  and  as  the  premiums  were,  in  the  defendant's  opi- 
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1817.  nion,  very  high,  and  2,000  ddlars  would  cover  his  ad  van- 
v^^v^b/  ces,  he  took  the  liberty  of  acting  as  he  thought  best  for 
^^  the  testator's  interest  and  limited  the  sum  to  2,000  dol- 
Mtm»AT.  lara,  on  which  he  had  paid  the  premium,  and  had  forward- 
ed a  letter,  from  the  company's  agent,  directing  the  first 
policy  to  be  cancelled,  and  the  premium  to  be  returned. 
That  taking  it  for  granted  that  the  first  policy  was  cancel- 
led, without  expense,  the  actual  amount  paid  by  him  for 
premiums,  was  411doUars,  14  cents,  and  which  was  to  be 
deducted  in  parcels  from  each  quarter's  advance  to  the 
plaintiff.  That  on  the  15th  of  February^  1808,  the  de- 
fendant  received  a  letter  from  his  agents  in  London, 
dated  the  22d  of  December^  1807,  in  which  they  wrote, 
in  regard  to  the  insurance,  "Your  draft  in  favour  of 
Jenldn  Janes^  has  been  honoured ;  but  it  is  rather  singular, 
that  in  your  previous  correspondence,  you  have  not  stated 
a  word  about  the  sum,"  and,  from  the  representation  made, 
they  now  suppose,  that  dollars  had  been  mistaken  for 
pounds,  and  the  present  life  insurance  is  only  450 
pounds ;  that  the  office  had  very  properly  offered  to  can- 
ed the  former  policy  and  return  (he  premium,  but  they 
add,  as  in  the  course  of  another  month,  they  expected 
to  hear  from  the  defendant,  decisively,  in  answer  to  their 
letter  of  the  11th  of  Seplember^  which  spoke  of  the  insu- 
rance, they  think  it  better  to  leave  it  until  then.  Mean- 
time, as  the  office  disliked  an  insurance  of  more  than 
3,000  pounds  on  one  life,  they  waive  the  insurance  now 
ofiered  and  paid  for,  till  the  policy  for  3,000  pounds  was 
cancelled.  That  the  defendant,  in  his  letter  of  the  15th 
of  Jiily,  desired  them  to  pay  the  premium  and  receive  the 
policy,  but  the  sum  had  neither  then  nor  since,  been  men- 
tioned, until  the  450  pounds  now,  so  that  they  had  no 
means  before,  of  pointing  out  the  error  to  the  office. 

The  defendant,  in  his  answer,  further  stated,  that 
having,  through  his  agents,  obtained  a  return  of  the  pre- 
mium pf  insurance,  he  wrote  the  plaintifi^  on  the  3d  of 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  176 

JUarchj  1808,' mentioning  that  the  first  policy  on  the  life      1817. 
of  the  testator,  for  3,000  pounds  sterling,  had  been  can-  v^v^i^ 
jcelled,  and  that  he  had  receded  the  last  policy  for  460       ^^^ 
pounds,  or  2,000  dollars,  for  one  year,  from  the  first  of  Juh/j     MuamAw. 
with  the  privilege  of  renewal,  yearly  for  nine  years  lon- 
ger, and  that  as  it  was  not  probable  that  the  testator  could 
return  by  the  end  of  the  first  year,  he  should,  in  due  time, 
order  a  continuance. 

The  demurrer  was  argued  and  overruled  in  OefffW, 
1814 ;  and  in  May^  1815,  the  defendant  put  in  another  an- 
swer, setting  forth  at  length,  the  correspondence  which  had 
led  to  the  appointment  of  the  testator,  supercargo  of  the 
EgeriOy  as  Ae  letter  of  instructions  and  a  history  of  the  voy- 
age, and  the  agreement  with  P.  P.  if  Co.  That  the  com- 
missions of  two  and  a  half  per  cent,  stipidated  by  them  to 
be  allowed  the  testator  for  his  commissions  on  the  sales  of 
the  wines,  were  to  be  for  the  benefit  of  the  defendant,  not 
the  testator.  The  defendant  admitted  that  the  voyage  of 
the  Egeria  yielded  a  profit,  but  the  profit  would  have  been 
much  greater,  had  his  instructions  been  followed  and  exe- 
cuted with  due  discretion,  and  the  voyage  pursued  to  Cal- 
cuUa  ;  and  the  defendant  insisted,  that  the  plaintifi*  was  not 
entitled  to  any  compensation  finr  services  rendered  by  the 
substitutes  of  the  testator,  nor  for  commissions  on  the  sales 
of  the  wines,  nor  on  the  profits  of  the  voyage,  and  that  the 
defendant  was  not  bound  to  disdose  the  proceeds  of  the  car- 
goes. He  admitted,  that  he  might  have  esEpressed  an  un- 
qualified approbation  of  the  testator^s  conduct,  and  of  that 
of  his  substitutes,  B.  and  B^  as  being  governed  by  their  best 
judgment ;  but  that  he  was  dissatisfied  with  the  testator's 
conduct,  and  that  any  expresions  of  approbation  therec^ 
he  may  have  used,  must  have  been  used  before  he  was 
made  fully  acquainted  with  it,  and  under  misapprehension 
or  ignorance  of  the  character  and  circumstances  of  it.. 
If  e  denied  that  the  agreement  with  the  testator  had  been 
so  substantially  performed  on  his  part,  as  to  entitle  him, 
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1817.      ^r  any  other  person,  to  receive  any  compensation  for 
v,^v^^  wha|  had  been  done. 

Gray  That  goods  shipped  from  Madras^  on  account  and  risk 

MtmnAT.  of  the  testator,  had  been  received  and  were  delivered  to 
George  W.  Murray^  as  his  agent ;  that  the  defendant  had 
discovered  that  the  proceeds  of  the  wine,  to  the  amount 
of  1,238  dollars  and  34  cents,  had  been  applied  to  the 
purchase  of  those  goods,  as  being  commissions  whidi  the 
testator  claimed  under  a  contract  with  P.  P.  Sf  Co. ;  but 
that  such  commissions  constituted  a  part  of  the  defend- 
ant's profits,  and  that  the  plaintiff  was,  therefore,  account- 
able for  that  sum.  That  to  indemnify  the  defendant  for 
his  advances  to  Mrs.  0.,  and  as  the  death  of  the  testator 
might  prevent  his  earning  the  commissions,  it  was  pro- 
posed by  the  defendant,  and  agreed  to  by  the  testator, 
that  the  testator^s  life  should  be  insured  for  the  defend- 
ant's security.  That  the  cancelling  c^  the  policy  for  3,000 
pounds  had  been  ratified  and  approved  by  the  plaintiff 
and  Oeorge  W.  Murray.  That  the  defendant  is  willing  to 
account  with  tlie  plaintifl^  excluding  any  claim  for  compen- 
saHon  for  services  by  the  testator,  as  stq^ercargOy  and  is 
willing  to  credit  the  plaintiff  with  the  nett  proceeds  of 
the  insurance  for  460  pounds  sterling. 

It  is  unnecessary  to  detail  the  evidence  taken  in  the 
cause.  The  facts  not  admitted  by  the  pleadings,  are,  in 
substance,  stated  in  the  opinion  delivered  by  the  Court 

The  cause  was  brought  to  a  hearing  on  the  8th  of  Oekh 
berlast 

Welb  and  B.  Robinsofij  for  the  plaintiff. 

S!.  Jonesj  jun.  and  D.  B.  Ogcfen,  for  the  defendant. 

\  18.       The  cause  stood  over  for  consideration  until  this  day, 
when  the  following  opinion  was  delivered  by  his  Honour : 
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1^  Chancellor.     1.  The  first  question  is,  wbetber      1817. 
the  plaintiff  is  not  entitled  to  recover  the  stipulated  com-  v^^v^^ 
pensation  which  her  husband  was  to  receive,  on  the  com-       ^^ 
pletion  of  the  voyage,  for  bis  services  as  supercai^o.  Wv^kay. 

The  instructions  qnder  the  hand  of  the  defendant  sta- 
ted, that  the  testator  was  to  receive  for  transacting  the 
contemplated  business,  two  and  a  half  per  cent,  of  the  value 
of  all  property  brought  home  for  the  account  of  the  de- 
fendant, arising  firom  the  proceeds  of  the  outward  cargo, 
after  deducting  the  duties  and  other  expenses,  &c.  That 
he  was  to  have  bis  reasonable  expenses,  while  on  the  voy- 
age, paid  out  of  the  cargo ;  and  that  be  was  to  have  a  share 
cf  five  per  cent,  or  one  twentieth  part  of  the  nett  profits  of 
the  voyage,  at  its  termination. 

It  is  contended,  that  the  services  were  substantially  and 
beneficially  rendered  by  the  supercargo  and  his  substitu- 
ted agents,  and  that  these  services  received  the  approba- 
tion of  the  defendant 

It  is  admitted,  that  the  voyage  was  successful  and  yield- 
ed a  profit,  though  the  defendant  wiD  not  disclose  the 
amount  of  the  profits.  The  answer  says,  that  the  defend- 
ant may  have  expressed  his  approbation  of  the  conduct  of 
the  substitutes ;  and  a  witness  heard  him  acknowledge,  after 
the  return  of  the  ship,  that  the  testator  had  acted  as  well 
as  he  could  under  the  circumstances,  and  that  the  con- 
^  duct  of  the  substitutes  was  satisfactory. 

There  are  other  circumstances  from  which  we  may  in- 
fer the  defendant's  admission  tiiat  the  commissions  were 
due,  though  the  supercargo  had  left  the  ship  at  the  Cape 
cf  Good  Hope.  Thus,  in  the  defendant's  account  currant, 
annexed  to  his  answer,  be  adds,  on  the  credit  side,  of  the 
date  of  the  29th  of  September^  1808,  when  he  had  received 
information  of  Mr.  Grayh  death,  "By  prem.  on  2^000 
dollars,  Brytm  and  Baekr  com.  charged,  //ley  hting  to  re-' 
ceive  so  much  out  of  Mr.  Gray^s  com?'* 

Tlie  defendant,  at  that  time,  knew  of  the  substitution. 
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1817.      and  evidently  approved  of  it.    So,  ako,  it  appears,  t&dt 
V^'V'^fc/  shortly  after  the  return  of  the  EgeriOf  he  told  a  witness 
^^       that  be  had  sold  the  pepper  at  a  handsome  profit,  and, 
J»^<"»^y*     which  wu  to  ike  adoanlage  of  the  testator,  or  lUs  widow. 

The  conduct  of  the  testator,  from  the  commencement  6f 
the  voyage  until  he  was  obliged  to  retire,  firom  extreme 
sickness^  was  faithful  and  judicious,  and  the  equity  of  the 
claim  on  the  part  of  the  plaintiff  is  stoking  and  impresrive. 
There  was  great  confidence  reposed  in  the  supercargo, 
and  an  enlarged  discretion  given  him  by  the  instructions. 
He  was  recommended  to  govern  himself  at  Cakulia,  by.  in- 
formation be  might  coDect  there,,  as  to  the  expediency  of 
a  voyage  to  Batavia.  He  was  authorized  to  send  the  ship^ 
even  to  Canton  or  Manilla,  and  was  recommended  to  sub- 
stitute AieArfor  himself,  as  to  such  secondary  voyage,  and 
Badir  was  very  specially  recommended  to  his  attention 
and  confidence^  He  was  instructed  to  select  another 
house,  in  the  hands  of  which  he  was  to  place  the  outward 
cargo,  in  case  he  should  find  the  house  of  Phe^  P^g^ 
SfCo.  unsafe,  and  all  disbursements  by  the  captain  or 
otherwise,  were  to  be  approved  of  by  him,  exclusively. 

Under  all  this  power  and  confidence,  the  supercargo  ac- 
quitted himself  with  judgment  and  probity,  and  it  wasntyt 
the  least  evidence  of  it,  that  he  should  have' selected  this 
very  Mr.  BaAr  as  one  of  the  substitutes  to  whom  he  trans- 
ferred bis  trust.    BaAr  and  Bryan  were  appointed  by  him 
to  act  in  his  place,  as  supercargoes,  and  they  accepted  the 
G.  wu  «.ii-  duty,  and  promised  to  perform  it,  for  a  compensation  to  be 
fheoinier  of  a  paid  by  him  out  of  his  commissions.    They  did  perf(mn 
jSS^,*5B?toI^tlic  trust,  and  to  the  approbation  and  benefit  of  the  de- 
^^/^^fendant.    It  would  appear  to  be  unreasonable  and  unjust, 

ceire  as  a  eom- 
peamiiMi  of  hii 

terrieoi,  two  and*  half  per  cent,  on  the  proeeeda  of  the  oatwiard  cargo,  ttd  fire  per  cent;  or  one 
twentietti  of  the  nett  Droflts  of  the  Toyage,  on  iti  termination.  He  fell  tiek,  dnnnc  the  outward 
voyage,  and  left  the  eiiip,  harhlg  appointed  anodier  snpercargo  in  his  plaee  for  Uie  residiiA  of 
the  ^ojMge^  and  weed  to  jmt  him  oat  of  his  own  commissioos.  .  It  was  held,  that  the  lenl  re- 
piesentauTes  of  G^  who  diea  on  his  return  home,  were  entitled  to  Uie  fall  compensation  stipula- 
ted, the  diip  having  snceessftilly  performed  the  voyage,  and  which  prodnced  alaige  profit  to  2U., 
and  the  sabstitate  of  O.  having  taithfaUy  performed  his  doty,  as  supercargo. 
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that  the  defendant  should  receive  these  beneficial  services      1817. 
of  the  testator  and  his  substitutes,  gratis.    The  testator  v^l^/*^i^ 
was  prevented,  by  the  act  of  God,  from  rendering  all  the       ®^* 
services  of  the  voyage  in  his  proper  person.    I  am  aware     MpamAT*    ^ 
that  the  common  law  was  harsh  on  this  point ;  but  t  cannot 
believe  there  is  any  such  principle  either  in  the  marine 
law,  Or  in  the  law  of  this  court. 

The  general  rule  of  the  common  law  is, '  that  if  a  con* 
tract  be  undertaken,  and  partly,  but  not  entirely,  perform 
ed,  the  party  cannot  recover  his  wages  or  hire,  as  for  a 
partial  performance  of  it,  pro  rata.  ( Countess  of  PlymouUi  v. 
Throgmorton,  1  Salk.  65.)  Thus,  in  CuUer  v.  Powell^ 
(6  Term  Rep.  320.)  the  defendant  gave  a  nbte,  promising 
to  pay  the  plaintiff^s  intestate,  30  guineas,  provided  he 
proceeded,  continued,  and  did  his  duty,  as  second  mate 
in  the  ship,  on  a  voyage  from  Kingston  to  lAverpooL 
The  intestate  entered  on  the  voyage,  did  part  of  tiie 
service,  and  died  on  the  passage.  It  was  held  by  the 
K.  B.  that  the  plaintiff  was  not  entitled  to  recover  either 
upon  a  quanttm  meruit^  because  the  express  contract  did 
away  all  implied  ones,  or  upon  the  express  contract,  be- 
cause it  was  not  fhlfflled*  The  performance  was  a  condi- 
tion precedent,  and  it  was  an  entire  contract.  But  in 
this  very  case  light  breaks  in  from  another  quarter,  to  con- 
sole us  for  the  severity  of  the  doctrine.  If  the  party  hired, 
wilfalfy  or  voluntarily  abandons  his  contract,  after  a  part 
performance,  as  in  M'MUlan  v.  Vandeflipi  and  Jmnings  v. 
Camp^  (12  JohsM.  Rep.  165.  13  Johns.  Rep.  94.)  there  is 
equity  in  denying  him  a  rateable  compensation;  but  we 
are  speaking  of  cases  in  which  the  party  was  prevented 
from  an  entire  performance,  by  the  act  of  God;  and  in  the 
cases  cited  from  the  Term  Reports^  the  court  admitted, 
that  if  the  commercial  usage  had  been  to  recover  in  such 
case  rateably,  that  usage  would  have  controlled  their  opi- 
nion.    The  old  rule  was,  that  if  a  servant  agreed  to  re- 

VoL.  III.  24 
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1817.      ceive  large  wages,  on  condition  of  seiring  a  whole  year, 
Ni^^'^w/  and  he  died  in  the  middle  of  the  year,  his  representatives 

^^*  recovered  nothing.  But  it  was  admitted,  in  that  case,  that 
MnMMAv.  fljgy  jj^j^  recover  proportionably,  because  the  servant  is 
understood  to  be  hired,  with  reference  to  the  general  im- 
deritanding  on  this  stdject,  which  is,  that  he  shall  be  enti- 
tled to  rateable  wages,  though  he  be  disabled  from  serving 
the  whole  year. 

In  Oumdkr  v.  Grieves^  (2  H.  Black.  606.  noU.)  it  was 
certified  to  the  C.  B.  to  be  the  admiralty  usage,  tiiat  if 
a  seaman  be  disabled  in  the  course  of  the  voyage,  he  was 
entitled  to  wfiges  for  the  whole  voyage,  though  he  had  not 
performed  the  whole.  But,  Mr.  Abbott^  {Treatise  on  Ship- 
jring*  p.  355,  356.)  says,  there  is  no  general  decision  on  die 
subject  in  our  law  books;  and  that  in  certain  foreign  ordi- 
nances, to  which  he  refers,  it  is  not  clear  whether  the  pay- 
ment of  seamen's  wages,  on  ihe  death  of  a  seaman  during 
a  voyage,- is  to  be  understood  of  a  sum  proportionable  to 
the  time  of  his  service,  or  of  the  whole  sum  that  would 
have  been  earned,  if  he  had  lived  to  the  end  of  his  voyage. 
In  Sim  V.  Adm.  of  Jackson,  (1  Peters'  Adm.  157.)  it 
was  decided  in  the  Circuit  Court  of  the  United  States,  for 
Pennstfivamoj  that  full  wages  for  the  entire  vovage  were 
due  to  the  rq^resentative  of  a  seaman,  hired  for  the  whole 
vsyagej  at  30  dollars  per  monthy  and  who  died  when  it  was 
oiJy  half  performed.  The  decision  was  grounded  on  what 
was  understood  to  be  usage  of  the  English  Admiralty, 
and  the  decision  in  the  laws  of  Oleron.  But,  afterwards,  in 
MUterstrom  v.  Stnith,  (2  HalPs  L.  Jour.  359.)  the  District 
Court  of  JUassackusetts,  after  an  able  and  learned  review 
of  the  marine  law,  dismissed  a  daim  for  wages  of  a  sea- 
man beyond  the  time  of  his  death,  when  the  engagemail 
was  by  the  mantk 

These  cases  aie  not  exactly  analogous  to  the  one  be- 
fore me,  but  my  object  is  to  show  the  spirit  and  liberality 
of  the  marine  law  on  the  subject. 
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Chirac,  in  his  commentary  on  the  Judgments  of  OUronh      ISH- 
{Jttdgmens  d'Okrany  art.  7.)  mentions^  that  the  Spaniards^  v^^v^b/ 
in  th«p  Wtst'Ifidia  trade,  had  a  custom,  that  if  a  sea-       ^^' 
man  fell  sick,  he  must  provide  a  substitute  or  lose  his    MgaaAT. 
wages ;  but  that  by  the  ordinances  of  Charks  5thy  if  a 
seamen  died  on  the  outward  voyage,  his  representatives 
were  entitled  to  a  moiety,  and  if  on  the  homeward  voy- 
age, to  his  entire  wages ;  and  he  says,  this  was  accordmg 
to  the  Consciato  dd  Mare.    By  Uie  provisions  of  that  ce- 
lebrated Code,  if  a  mariner  died  on  his  outward  voyage,  his 
heirs  were  entitled  to  a  moiety  of  his  wages,  'and  if  he 
had  received  all  his  wages  before  his  death,  his  heirs  were 
entitled  to  retain  the  whole.    {Omsulat  de  la  Met, peer  Boa- 
cher,  ch.  129.)  The  ordinance  of  Lewis  14th,  (art.  13.  and 
14.  dee  Lofyers  des  Matdots,  and  Vdin,  Ibid.)  makes  the  dis- 
crimination already  alluded  to,  when  a  seamen  dies,  between 
an  engagement  by  the  month,  and  for  the  voyage,  and 
gives  only  rateable  wages  in  the  first  case,  but  entire  wages 
in  the  latter,  if  he  dies  on  the  return  voyage.    There 
is  another  part  of  the  14ih  article  of  the  ordinance,  quite 
applicable,  in  principle,  to  the  point  before  me.    If  the  sea- 
man engages  for  a  proportion  of  freight  or  profit,  his  entire  ' 
portion  shall  be  recovered  by  his  heirs,  provided  he  died 
after  the  voyage  was  commenced.    "And  can  it  be  just, 
that  the  seaman  who  dies  shortly  after  the  departure  of 
the  ship,  and  has  rendered  very  little  service,  should  take 
the  same  portion  of  the  freight  or  profit  that  he  would 
have  been  entitled  to,  if  he  had  served  out  the  voyage?'' 
To  this  question,  Pathier  answers  du  Ltmage  des  Maidots, 
No.  193.)  that  he  would  not  have  received  but  such  a 
proportion  of  the  freight  or  picofits,  as  a  compensation,* 
however  inadequate,  for  his  services,  though  accidents  had 
prolonged  the  voyage  for  a  great  length  of  time,  and  it  is 
therefore  reasonable,  that  his  heirs  should  receive  the  en- 
tire part  when  his  term  of  service  has  been  abridged  by 
his  death. 
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If  in  addition  to  these  liberal  usages  of  the  marine  law, 
and  which,  I  apprehend,  are  to  be  met  with  in  the  ma- 
ritime law  of  all  commercial  nations,  we  attend  to  the 
special  circumstances  of  this  case,  and  consider  that  the 
entire  services  of  the  voyage  have  been  rendered  by  the 
supercargo,  and  his  agents^  competently  and  discreetly  se- 
lected by  him ;  that  they  acted  under  his  appointment,  and 
looked  to  him  exclusively  for  payment;  that  they  conduct- 
ed the  voyage  to  a  prosperous  issue,  by  which  a  large  profit 
was  produced  to  the  defendant ;  that  he  approved  of  their 
conduct,  and  never  questioned  either  the  necessity  or  ivis- 
dom  of  the  substitution ;  and  (hat  he  had  since  intimated 
that  a  commission  was  due,  there  can  scarcely  remain 
a  doubt,  ynder  all  these  considerations,  that  the  plaintiff  is 
entitled,  ex  asquo  et  bono,  to  the  stipulated  condensation. 

But  the  plaintiff  claims,  not  only  the  compensation  men- 
tioned in  the  instructions,  but,  also,  the  two  and  a  half 
per  cent,  on  the  sales  of  the  wine,  in  pursuance  of  the 
agreement  of  the  6th  of  August^  1807,  between  PhdpSj 
PagCj  Sf  Co.^  and  the  testator.    This  agreement  was  ac- 
cording to  the  allowance  contained  in  the  first  proposals  of 
the  defendant  to  Phdps,  Page,  Sr  Co^  of  the  27th  of  De- 
cetnberj  1806,  and  their  answer  of  the  14th  of  February 
following.    It  was  an  allowance  which  the  defendant  had 
procured  for  and  in  the  name  of  the  sup^cargo  for  the 
voyage  in  contemplation,  and  before  he  had  selected  the 
testator  for  that  trust.    It  was,  in  the  first  instance,  under 
his  control,  and  for  his  benefit.    He  had  a  right  to  make 
such  contract  as  he  pleased,  with  the  future  supercargo,  in 
respect  to  the  compensation  he  was  to  receive  ;  and  I  am 
inclined  to  think  that  the  testator  could  claim  no' more,  or 
other  compensation  for  his  services,  throughout  the  voy* 
age,  than  what  is  specified  in  the  instructions.    The  lan- 
guage of  the  instructions  is  very  precise,^  and  the  two  and 
a  half  per  cent,  there  allowed,  must  be  understood  as  in- 
cluding all  the  commissions  of  the  supercargo.    Those 
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commissiong  were  to  arise  Ota  of  the  proceeds  of  the  out-      1817. 
vford  cargo ;  and  it  is  not  to  be  8iq>po8ed  that  a  further  y^^^^^ 
commiasion  of  two  and  a  half  per  cent,  on  the  sales  of  the       ®^* 
outward  cargo,  was  in  contemplation.    The  silence  of  the    Mi?>bay. 
instructions  on  that  point,  and  their  express  and  precise 
declaration  of  what  was  to  be  the  nature  and  amount  of  the 
compensation,  preclude  any  such  inference. 

I  am  of  opinion,  therefore,  on  this  point,  that  the  de- 
fendant is  entitled  to  the  credit  which  he  claims  by  his  an- 
swer, of  1,330  dollars,  as  being  part  of  ihe  profits  of  the 
yoyage. 

2.  The  next  point  in  the  case  is,  whether  the  plaintiflF 
is  entitled  to  recover  the  amount  insured  by  the  policy, 
cancelled  by  the  defendant  without  authority. 

There  is  some  difference  of  opinion  between  the  par- 
ties, as  to  the  origin  and  motive  of  the  insurance  on  the 
testator's  life. 

The  defendant  says  he  was  desirous  of  being  indemnified 
for  bis  advances  on  account  of  the  testator,  by  an  insurance 
on  his  life,  as  well  as  on  his  commissions;  and  that  he,  ac- 
cordingly, suggested  it  to  the  testator,  who  acquiesced,  and 
told  the  defendant,  before  he  sailed,  that  he  had  applied 
for  that  purpose  to  the  agent  of  the  London  Insurance  Of- 
fice, A  witness,  {James  B.  Murray^)  present  at  the 
conversation  between  the  defendant  and  the  testator,  says, 
the  sum  was  not  exactly  fixed,  but  it  was  mentioned  to  be 
between  Z  and  3,000  dollars;  and  that  it  was  understood 
between  them,  that  the  testator  loas  tb  fix  the  sum  at  the 
agenCs  officcj  and  Hit  defendant  to  pay  the  premium. 

On  the  other  hand,  it  is  in  proof  by  another  witness,  G.  being  «- 
{George  W.  Murray^)  tiiat  as  a  friend  to  the  testator,  he  first  on^J!duS^Yvj- 
suggested  to  him  a  policy  on  his  life,  for  the  benefit  of  hisJS^SS* "**  blj 

made  on  hit  Itfe 
^  to  Uie    amount 

of  8000  jMands  ^terlins,  and  M.  undertook  to  par  the  premiam  asd  htve  the  basineea  comple- 
ted, and  kit  agent  in  lAnuUm  obtained  a  policy  for  that  amount,  and  paid  the  premium  for  one 
7<V'  Ai^jutcrwards  alleging  there  was  a  miatake  in  the  order,  witbont  the  knowledge  of  G. 
prooiired  the  poHcy  to  be  canceUed  and  the  premium  returned,  and  another  policy  to  oe  eze- 
CtttMl  for  460  pounds  ateriing.  G.  having  died  within  one  year,  M  was  held  to  be  respjUiaible 
to  Ut  legal  represenUtiTe  for  the  amount  of  (he  original  policy,  which  had  been  to  cancelled, 
d«dttetwg  tke  pKninm. 
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1817.      family,  and  he  went  with  thetestator  to  the  agent's  office, 

v,^v^^  where  orders  for  the  insurance  were  given.    That  he  pro- 

^^       nused  the  testator,  the  day  he  sailed,  to  see  that  the  policy 

Mpkeat.     was  completed,  and  to  take  care  to  have  thepremkan  paid. 

That  after  the  ship  had  sailed,  he  informed  the  defendant, 

that  the  testator  had  ordered  an  insurance  on  his  life,  to 

which  the  defendant  replied,  that  he  would  write  to  his 

correspondents  in  London,  that  if  the  risk  was  taken,  to 

complete  the  inturance  according  to  ike  orders  of  ike  teetatOTj 

and  to  pay  the  preniitan^  provided  the  witness  would  agree 

to  leave  the  policy  in  his  hands. 

The  orders  given  by  the  testator  are  in  proo^  and  the 
amount  of  the  insurance  was  three  thousand  pounds,  ster- 
ling, written  at  large,  and  repeatedly,  by  the  testator.  He 
declared,  therein,  his  object  to  be,  to  secure  to  his  wife  and 
children,  in  the  event  of  his  deiLth,  a  certain  sum,  and  that 
when  the  terms  were  known,  the  agent  of  the  office  was 
to  communicate  with  George  W.  Murray^  who  was  atUho- 
thorized  by  him.  AD  this  appears  by  the  testimony  of 
Charles  Murray. 

We  cannot  possibly  be  mistaken  as  to  the  great  and 
leading  motive  of  the  testator,  in  procuring  an  insurance 
on  his  life,  nor  can  we  be  mistaken  as  to  the  amount  of 
the  sum  which  he  intended  to  insure.  It  is  very  clear, 
also,  that  when  the  defendant,  afterwards,  undertook  to 
cancel  this  policy,  on  the  ground  of  mistake  in  the  sum 
intended  by  the  testator,  he  assumed  a  fSact  which  did  not 
exist. 

The  defendant  professed  to  act,  diroughout  the  whole 
transaction,  under  the  impression  that  the  testator  had  no 
other  object  in  ordering  the  insurance,  than  the  defendant's 
indemnity  for  the  advances  which  he  might  make.  In  this 
he  was,  also,  mistaken.  That  indemnity  might  have  had 
some  influence  with  the  testator,  but  his  governing  motive, 
according  to  his  own  solemn  declarations,  and  according  to 
the  testimony  of  G.  W.  J(f.,  was  of  a  higher,  more  press- 
ing, and  more  interesting  nature,  since  it  was  to  secure 
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some  provision  for  the  future  support  of  his  wife  and  chil-      1817. 
dren.    I  think  the  conduct  of  the  defendant  shows  veiy  v^v^^ 
strongly,  that  the  life  insurance  was  not  explicitly  and  pre-       ^^^ 
dsdy  understood,  at  the  time,  to  be  solely  or  principally     Mubkat. 
for  his  indenmi^.    On  the  first  of  /tJy,  (the  day  of  the 
departure  of  the  ship,)  he  writes  to  his  Lmdon  corres- 
pondents, to  have  insurance  efifected  on  the  supercargo's 
commissions,  to  secure  hb  advances.    Why  omit  at  that 
time  any  mention  of  the  other  policy?    The  testimony  of 
QtOTge  W.  Murray^  shows,  that  it  was  after  the  testator 
had  sailed;  and  when  he  mentioned  to  the  defendant  the 
orders  which  the  testator  had  jpven,  that  the  tlefendant 
proposed  to  take  die  business  into  his  own  hands,  and  to 
pay  the  premium,  provided  he  could  have  the  policy  as  a 
security.      He  accordingly  writes  to  MuUeU  Sf  Co.  on 
the  15th  of  Mjh  that  as  a  further  security,  the  testator 
had  forwarded  orders  to  insure  his  life,  and  he  directs  them 
to  complete  the  business,  and  take  the  policy  into  th^  • 
hands,  and  adjust  the  premium,  and  charge  it  to  him. 

The  witness,  Oeorge  W.  Murray^  was  under  engagem^t 
to  (he  testator  to  pay  the  premium ;  and  this  interference 
and  assumption  of  the  business,  by  the  defendant,  was 
voluntary,  and  to  answer  his  own  purpose.  Having  un- 
dertaken to  do  the  business,  in  pursuance  of  the  orders  of 
the  testator,  in  the  stead  of  George  W.  Murray^  he  waSs 
bound  to  do  it  Velf  and  fiaiithfully,  according  to  those  or- 
ders ;  and  having  performed  it,  he  was  concluded  and  bound 
by  tl^c  act  of  performance. 

The  orders  of  the  testator  were  received  and  accepted 
at  die  London  PeHcan  Office^  and  the  insurance  made,  the 
policy  delivered,  and  the  premium  duly  paid  by  the  agents 
of  the  defendant,  in  pursuance  of  his  letter  of  the  15th  of 
My.  All  this  is  proved  by  the  three  witnesses,  in  Lendon. 
(Charles  Murrayj  Jenkins  Jones,  and  Frederick  MvBett.)  It 
became,  then,  a  o(»nplete  and  executed  contract.    The 
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v^^v^b/  ^8^^  ^^^  vested  and  fixed,  and  there  was  no  error  or  mis- 
o*AT       take  in  the  case. 

MvKRAY,  The  next  part  of  the  history  of  this  case  relates  to  the 
act  of  cancdling  the  policy,  by  the  directions  of  the  de- 
fendant. 

TTie  answer  states,  that  on  the  7th  of  yVbrcmfter,  and  be- 
fore any  reply  was  received  from  his  London  correspond- 
ents, the  defendant  went,  with  Qeqrgt  W.  Murray^  to  the 
agent's  office  in  .A^eto*  For/c,  and  there  discovered  that  the 
testator  had  insured  his  life,  to  the  amount  of  S,000  pounds, 
sterling;  and  that  an  answer,  fevoarabletothe  application, 
had  been  received.  He  states,  further,  that  not  knowing  that 
the  testator  had  any  other  object  beyond  the  defendant's 
indemnity,  and  deeming  the  premium  high  and  consider- 
ing it  would  be  for  the  interest  of  tfie  testator,  he  ordered 
the  insurance  (or  2,000  dollars  only.  It  appears,  also,  by 
his  letter  to  his  correspondents,  of  the  7th  of  .YoMntkr, 
that  he  ordered  460  pouiids,  sterMng,  to  be  insured,  and 
drew  for  the  premium,  and  directed  them  to  hold  that 
j^olicy,  and  the  one  on  the  commissions,  for  him. 

It  is  a  litde  singular  that  in  this  letter,  as  well  as  in  the 
one  to  tlie  plaintiff  of  the  ISdi  of  J4<miniber^  the  defend- 
ant was  silent  as  to  the  amount  of  the  insurance  in  the 
orders  of  the  testator,  and  which  orders  he  knew  had 
been  accepted.  His  answer  does  not  pretend  that  the 
sum  named  by  the  testator  \vas  contrary'to  any  contract 
or  understanding  between  them,  but  only  that,  as  the  pre- 
mium was  high,  and  as  he  did  not  know  that  the  testator 
had  any  object  beyond  the  defendant's  interest,  he  thought 
it  for  the  vnUreit  of  Hu  UttUUor^  to  reduce  the  policy  from 
3,0(X)  pounds,  sterling,  to  450  pounds,  sterling. 

He  says  that  he  did  this  with  the  advice  <rf  Georgt  W, 
Murray.  Whether  he  did,  or  did  not,  is  immaterial,  for  the 
contract  of  insurance  had  passed,  at  that  time,  beyond 
the  power  *of  recall,  by  either  of  them.  But  George  W. 
Murray  declares,  that  he  gave  him  different  advice.    When 
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ihe  defendant  told  him  the  sum  was  so  large,  that  h6      1817. 
was  sure  it  was  a  niistake,  and  tdked  of  cancelling  the  v^pv^w/ 
policy,  the  witness  advised  him  to  have  reference  to  the      ®^* 
original  order  of  the  testator,  before  he  took  any  step,     MoB^y. 
But  the  defendant  waited  for  no  such  reference,  and  he, 
afterwards,  told  the  witness,  that  he  had  taken  upon  himself 
to  caned  the  policy. 

It  appears,  that  on  the  17th  of  JVorcmfccr,  he  received 
the  answer  of  his  correspondents  to  his  letter  of  the  15th 
of  Jtdy,  in  which  they  state,  that  the  testator  had  directed 
an  insurance  to  3,000  pounds,  and  that  the  office  had 
accepted  the  risk,  and  that  they  had  paid  the  premium^ 
and  charged  it  to  him.  Then  follows  his  reply  of  the  19th 
of  Mvemberj  declaring  that  the  policy  for  S'jOOO  pounds 
was  a  mistakey  and  must  be  returned  in  toto^  and  no  further 
sum  to  continue  than  450  pounds ;  and  bis  letter,  also,  to 
the  plaintifl^  of  the  10th  of  Dtcember,  announces  to  her 
the  mistake,  and  his  conviction  of  it.  This  last  letter  to 
the  plaintiff^  shows  that  the  defendant  assumed  a  very  bold 
and  arbitrary  controul  over  the  policy  of  her  husband,  and 
without  regard  to  any  interest  but  his  own.  He  tells  her, 
he  understood  that  her  husband  only  contemplated  insuring 
2,500  dollars,  and  that  2,000  dollars  toaidd  cover  hk  advan- 
ces ;  and  dial  he  UhJ^  the  liberty  of  actit^  as  he  thought  best 
far  the  interest  of  her  kusband^  and  had  limited  the  sum  to 
2,000  dollars,  and  had  directed  the  first  poliqr  to  be  cancel* 
led. 

The  policy  was,  accordingly,  cancelled  under  his  orders^ 
and  by  his  agents,  Thomas MuUett  Sf  Co;  and  it  was  con- 
sented to  be  cancelled,  and  the  premium  returned  by  the 
Pdican  Insurance  Office^  under  the  impression  and  belief 
communicated  to  them  by  the  defendant,  that  the  3,000 
pounds  had  really  been  mistaken  for  3,000  dollars.  But 
if  the  mistake  had  existed,  why  did  the  defendant  de^ 
part  from  the  testator^s  intention,  and  reduce  the  policy 
from  3,000  to  2,000  dollars  ?  His  interference  with  the  con- 
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1817.      tract  ci  the  testator,  was  not  only  without  authority,  hot 
V^v^^   it  appears  to  me  to  have  been  rash  and  unjust. 

^^^^      •    In  the  close  of  the  correspondence  on  this  point,  by  the 
MwAY.     letter  of  Thomas  MtiOett  ^  Co.  of  the  22d  of  Decemier,  they 
*"""""*"*""*  state  that  they  had  corrected  the  alleged  mistake,  and  ob- 
tained the  consent  of  the  Insurance  Office  to  cancel  the 
3,000  pounds  policy.    But  they  observe,  by  way  of  re- 
buke,  that  it  was  ^^  rather  singular^^  the  defendant  had 
'  never  before  mentioned  "  the  sum." 

,  By  this  interference,  on  the  part  of  the  plaintiff  to  pro- 
cure the  destruction  of  a  valid  and  executed  contract,  I 
think  he  has  substituted  himself  for  the  insurers,  and  is  an- 
swerable to  the  plaintiff  for  the  value  of  the  original  po- 
licy, after  deducting  the  premium.  The  pretence  of  fraud 
in  the  testator,  by  representing  himself  as  sound,  when  he 
was  not  sound,  is  an  inadmissible  defence.  The  answer 
'  of  the  defendant  states,  that  the  health  of  the  testator  was 
indiff^ent  when  he  sailed,  and  the  defendant  doubted  of 
his  life;  yet  we  hear  of  no  scruple,  or  objection,  on 
tliis  ground,  when  the  defendant  was  Ql*ging  the  testator 
to  have  his  life  insured,  and  when  he  was  himself  an  as- 
sumed agent  to  effect  it.  If  the  health  of  the  testator  was 
sufficient  for  a  policy  to  indemnify  the  defendant,  it  was 
ffisucient  for  a  policy  to  provide  for  iiis  own  family.  The 
defendant  was,  at  least,  duly  apprized  of  the  state  of  the 
testator's  health,  and  he,  in  the  character  of  a  substituted 
insurer,  is  bound  by  his  own  knowledge.  But  there  is  no 
sufficient  evidence  of  the  fact,  that  the  testator  was  of  an 
unsound  constitution.  The  momentary  indisposition  and 
despondency  mentioned  by  James  B.  Murray^  is  of  no  ma- 
terial consequence. 

As  to  any  supposed  acquiescence  on  the  part  of  the  plain- 
tiS^  and  binding  on  her,  it  is  evident  that  she  assumed  the 
statem^nits  of  the  defendant  to  be  correct  It  is  a  well 
established,  as  well  as  a  most  reasonable  principle,  that  to 
constitute  a  confirmation,  the  party  confirming  must  be 
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Mtf  apprized  of  his  rights.    {Conn  v.  Cann,  1  P.  Wm.      1817. 
7S2.     Roche  v.  O^Brien,  1  Ball  and  B.  339.)  v^.^Tv^^/ 

I  shall,  accordingly,  decree,  that  a  reference  be  made  ®^^ 
to  a  master,  to  take  and  slate  an  account  between  the  par-  Mv^^v* 
ties,  and  that  in  taking  such  account,  the  defendant  be 
charged  with  the  commission  of  two  and  a  half  per  cent 
and  with  the  reasonable  expenses  and  disbursments  of 
the  testator  on  the  voyage,  and  with  the  five  per  cent  or 
one  twentieth  of  the  nett  profits,  according  to  the  tenor  of 
the  allowance  mentioned  in  the  letter  of  instructions  from 
the  defendant  to  the  testator.  That  the  defendant  be 
credited  with  the  commissions  of  two  and  a  half  per  cent, 
on  the  sales  of  the  wine,  to  1,230  dollars,  and  that  these 
commissions  be  considered  as  constituting  part  of  the  nett 
profits  of  the  voyage,  at  its  termination.  That  the  defend- 
ant be  charged  with  the  amount  of  the  policy  in  the  plead- 
ings mentioned,  for  3,000  pounds  sterling,  vrith' interest 
thereon  from  the  time  that  the  knowledge  of  the  testator^s 
death  was  received  by  the  defendant,  and  be  credited  with 
the  premium  thereon,  to  254Z.  58.  That  in  stating  the  said 
account,  no  notice  be  taken  of  the  subsequent  policy 
which  the  defendant  procured  without  authority.  That  the 
proofs  already  taken  in  the  cause,  be  received  as  evidence 
before  the  master,  and  that  the  question  of  costs,  and  all 
further  questions,  be  reserved,  until  the  coming  in  of  the 
report. 

Decree  accordingly. 
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Decovche 

'      T. 

Satbtier.  Decouche  and  others  against  Savetier  and  others. 

OttemUr  7M,  BifMs  de|>endNit  on  the  nnptbl  eontnct,are  govMiied  by  the  lac  loei  eonfrachu^ 

J^  contivctof  nuurruige,  executed  in  Pom,  between  Prmch  citisent,  eontained 
A  claose  {dmuUionimitudle^)  by  which  the  parties  mutually  gare  to  each, 
and  the  sairiTor,  aU  the  estate  and  property,  acquired,  or  pachased,  or  be- 
longing lo  either^  at  the  tine  of  his  or  her  death,  to  be  enjoyed  by  the  sur- 
vivor exclusively :  thehajtband,  afterwards,  abandoned  his  wife,  and  came 
to  reside  in  New-Yorkt  where  he  lived  many  years,  having  acquired  a  large 
liersonal  estate,  and  died  intestate, without  lawful  issue, leaving  his  wife  living 
ip  f)r(mee :  Held,  that  the  wife,  as  sorvi vor,took  all  the  estate,under  the  dou- 
tion,  according  to  the  law  of  JWmee,  to  the  exclusion  of  the  relations  of  the 
husband;  am!  that  her  legal  representatives,  after  her  decease,  were  enti- 
tled to  the  whole,  iocluding  not  only  .what  origuially  entered  into  com- 
mwutnU  ijnder  the  contract,  but  the  separate  property  intended,  in  case  of 

.  issue  living  at  the  death  of  either,  to  go  to  the  children,  as  well  as  the  joint 
increase  of  the  common  stock,  during  the  life  of  the  intestate,  and  the  in- 
creaae  thereof^  since  hia  defith»  in  the  hands  of  the  admiaistntor. 

No  lapse  of  time  is  a  bar  to  a  direct  fmif,  as  between  fruslee  and  cfMttd  que 
trutt  Therefore,  an  admmistratar,  being  a  trustee,  cannot  set  up  the  sta- 
tute of  limitatiobs  in  bar  to  the  next  of  fcin/>r  persons  entitled  to  the  distribu- 
ti<m  of  the  oiaeti. 

But  where  a  person  takes  posfcsiion  of  property  in  his  own  right,  and  is  after- 
wards, by  matter  of  evidence,  or  construction,  changed  into  a  trustee,  lapse 
of  tune  may  be  pleaded  in  bar. 

An  Executor  cannot  plead  the  statute  oflimitations  in  bar  to  a  legacy,  though 
he  may  against  a  creditor. 

The  time  of  limitation  of  actions  depends  oh  the  lex  forty  and  not  on  the  lex 
foeitpninuiua. 

THIS  was  an  amicable  suit,  brought  for  the  purpose  of 
obtaining  the  sanction  of  this  court  to  a  compromise  of 
the  controversy  between  the  parties,  some  of  whom 
were  infants,  and,  therefore,  not  legally  bound  by  their 
voluntary  assent  to  the  settlement  proposed.  The  bill, 
which  was  filed  September  3,  1817,  stated,  that  on  the 

24th  of  January  J  1787,  Claude  J.  F ,  then  of  the  city 

of  Parisy  contracted  marriage  with  Madelaine  S ^  of 

Ihe  same  place,  and  were  then  and  there  married.  Pre- 
vious to  the  marriage,  and  in  contemplation  thereof  mar' 
fiage  QrHdeSg  {un  contrat  de  marmge^)  were  executed  by 
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iiheiD,  &e  22d  of  Jamiary,  1787,  before  public  notaries,  1817. 
in  due  form,  and  by  the  consent  of  parents,  &c.  and  by  v^^v^ 
which  they  stipulated  as  follows :  "  That  there  shall  be  a  i^«couch« 
community  of  properly  between  them,  according  to  the  Cus-  Savitibr. 
torn  ojParis^  which  is  to  govern  the  disposition  of  the  pro- 
perty,  though  the  parties  should  hereafter  settle  in  coun- 
tries where  the  laws  and  usuages  are  different  or  con- 
trary :  (a)  That  neither  of  the  parties  shall  be  bound  by  the 
debts  or  hypothecations  of  the  other  before  the  marriage, 
but  such  debts  are  to  be  paid  out  of  the  property  of  the 
contracting  party  only.  That  C.  /.  F.  (the  husband, 
declares  that  his  property  consists  of  tvoo  Uumsand  Ivwes^ 
io  merchandise,  goods,  and  cash,  arising  from  his  thrift 
and  economy.  The  uncle  of  M.  8.  (the  wife,)  settles  on 
her  in  dowry,  or  marriage  portion,  in  advance  or  anti- 
cipation of  the  future  inheritance  of  her  father  and  mo- 
ther, six  hundred  limres ;  her  parents  to  contribute  each 
one  half  thereof,  and  which  sum  the  uncle  declares  he  has 
received  from  her  parents,  and  has  paid  it  to  C  /.  F.  (the 
husband.)  The  wife,  as  a  further  marriage  portion,  ad- 
vances fourteen  hundred  livies,  consisting  of  chattels  and 
ready  money,  the  proceeds  of  her  own  thrift  and  economy, 
and  which  last  sum  C.  J.  F.  (the  husband,)  agrees  to  be 
chargeable  mihj  in  consequence  of  the  marriage.  That  of 
the  goods  of  the  parties,  there  shaU  be  placed  in  commonj 
five  hundred  livresy  and  the  residue^  with  what  shall  be 
acquired  thereafter,  by  succession,  gift,  legacy,  or  other- 
wise, shall  be  in  seoeraUyj  to  the  person  to  whom  the  same 
shall  come,  and  the  representatives  of  that  person  exclu- 
sively, in  the  line  of  representation  (6)    That  C.  J.  F.  (the 

<a)  **ljtB  fatim  epon  seront  eommmif  en  Uent,  ^iQivant  la  Coutnme  de 
Pom,  qu  regit  la  dit  commvnaute  et  en  reglera  le  partage,  eaeore  que,  par  la 
not,  Sb  Assent  letir  demeores  on  des  acquisitions  en  pays  on  les  lois  et  usages 
seroient  eontiaries,  anx  qnelles  ils  derogent  expressment  par  ees  presentes^" 

(fr>  **  Des  Mens  des  iutnrs  epouz,  il  en  entrera  depart  et  d'antre,  en  eommn- 
Binte  one  somme  de  einq.  eents  litres,  et  le  snrplas,  ensemble  ee  qni  lieur 
-  fiendra  par  la  snita,  par  saooessioa,  donation,  legs,  ou  outrement,  leur  sera  et 
demenrera  propre  en  anx  lenr  de  cote  et  ligne." 
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1817.  husband,)  endows  and  settles  on  M.  S.  (his  wife,)  (me  tAott- 
v^rv"^^  sand  livres,  to  be  enjoyed  by  her,  as  soon  as  she  shall  be 
Dbcouche  entitled  to  dower,  and  to  remain  and  be  the  proper^  of 
Satet«b.  the  children  of  the  marriage.  That  the  survivor  shaD 
take,  per  preciput^  (a)  out  of  the  common  property,  before 
any  distribution,  such  articles  of  furniture  as  the  survivor 
shall  choose,  according  to  appraisement,  without  regard 
to  the  sale  price,  or  the  amount  in  ready  money  at  the 
election  of  the  survivor.  That  if  any  of  the  chattels  hM 
in  seoerqlty,  shall  be  disposed  of  during  the  marriage,  they 
shall  be  replaced,  pursuant  to  custom,  and  the  remedy  for 
the  same  shall  follow  the  natui^  of  and  rules  which  regu- 
late real  property,  and  shall  belong  exclusively  to  the 
one  entitled.  That  the  wife  and  her  ckUdreny  on  re- 
nouncing all  Ae  said  common  property,  may  resume  all 
that  she  brought  into  the  common  fund,  together  with 
whatever  shall  devolve  upon  her  during  her  marriage. 
That  if  the  wife  renounces,  she  may  take  back,  besides 
her  stipulated  dowry,  the  predput,  or  the  stipulated  sum, 
aforesaid,  and  the  whole  to  be  clear  of  debts,  or  hypothe- 
cations, by  virtue  of  the  said  community  of  goods,  and  from 
which  she  shall  be  discharged  and  indemnified  by  her  hus- 
band, &c.  That  the  said  parties  mutually  give  to  each, 
and  to  tlie  survivor,  aU  the  estate  and  property  acquired  or 
purchased  and  belonging  to  either  party,  at  his  or  her  death, 
to  be  enjoyed  by  the  survivor  exdusivdy.  This  donation, 
not  to  take  place,  if  at  the  death  of  the  party  first  dying, 
there  should  then  be  children  living  of  the  marriage ;  but 
if  any  such  children  should  afterwards  die,  the  donation 
to  resume  its  force.  (6) 

(a)  VidePodiier,  Trait  de  laComm.  p.  1.  ch.  &  •.  a  ut  7. 1. 1.  Arricrc  mir 
Putiele  229  di  coutwne  de  Paris  b.  2.    Codi  Napolttm^  trt.  151& 

(6)  **  Bf  se  font  donation  mntueUe  et  reeiproqae,  en  Inmeilleure  forme  «t  au- 
niere  que  donationpniBseTaloir  et  aToir  lieu,  ran  arantie,  et  an  sniriTaat  d*eaz 
ce  aecepte  par  let  S.  et  Demousella,  futon  eponxponr  le  dit  tniriTaat  de  tona 
lea  Uena,  meablet  et  immeablea,  aeqnetep,  conqnetea  proprep  et  antres  qui 
pouRont  appartenir  au  premier  mourant,  an  jour  de  aon  deeei,  a  quelqtie  aom* 
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"that  the  parties  continued  to  live  together  until  1792,       1817. 
and  during  that  time  had  two  children,  hoth  of  whom  died  v^rv^^/ 
during  the  life  time  of  their  mother,  and  in  infancy,  and    i>=o^ycH« 
without  making  any  dispomtion  of  tfieir  property. 

Tliat,  in  1792,  C.  J.  F.  the  husband,  left  M.  hi?  wife,*^ 
and  refused  to  cohabit  with  her,  and  abandoning  her  and 
the  family,  he  left  Frtmoe^  with  a  woman  who  took  her 
name  and  personated  her,  and  went  to  MarHi^ique; 
from  thence  they  came  to  the  UniUd  l^ales  and  setded 
in  Mw-Yark,  where  he  established  himsd^  as  a  jeweller. 
The  woman  who  so  accompanied  him  from  France^  passed 
as  his  wife,  and  they  cohabited  together  until  his  death. 
During  their  cohabition,  they  had  several  children,  (de- 
fendants,) all  of  whom  are  living,  the  eldest  being  of  age, 
the  second  nineteen  years,  and  the  third  fifteen  years  of  age. 
The  husband  died  on  the  lOtb  of  Juncj  1810,  intestate, 
possessed  of  a  personal  estate  in  money,  goods,  and  securi- 
ties for  money.  On  the  21st  of  Junt,  1810,  letters  of  ad- 
ministration were  granted  to  M.  F.  (the  woman  who  so  per- 
sonated the  wife,)  who  possessed  herself  of  the  personal 
estate,  appropriated  the  one  third  thereof  to  her  own  use, 
procured  herself  to  be  appointed  guardian  of  her  children, 
and  retained  the  other  two  thirds^  as  their  distributive 
share.  On  the  19th  of  Marchy  1812,  the  said  administra- 
trix made  her  will,  and  gave  all  her  estate  equally  to  her 
three  children,  and  made  the  defendants  {8 — r  and  S—u) 
her  executors,  with  directions  to  convert  her  estate  into 
money,  to  educate  the  three  children,  and  pay  them  their 

me  qoe  letous  pnitM  mooter,  et  en  quelq^e  eodroit  qu'  ils  toient  situes;  pour 
enjoairparle  dit  snnrivsnt  en  toate  proprieteet  commede  chotelai  apparten- 
ante,  a  compter  da  jonr  da  deees  dn  dit  premier  moorant 

Cette  donation  n'aara  neanmoina  point  Uea,  ei  an  joar  da  deeet  du  dit  premier 
moonnt,  il  y  avoit  dea  enfant  ezistantee  net  on  a  naitre  dn  dit  manage,  mail 
i*il  7  en  aroir  et  qu*  ila  yiniaent,  par  la  taite,  a  deeeder,  od  faire  profession  en 
religion,  en  minorito  on  majorite,  avant  d'avoir  Tolablement  dispose,  alori  la  dit 
donation,  dont  Peffet  n'aareit  ete  qae  anapendae,  reprendre  la  force  et  rertu, 
eemme  s'il  n'eut  jamais  existe  d'enfanta  du  dit  mariage." 
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1817.      respective  portione,  when  they  came  of  age  or  married. 

v^^s^^^/  On  the  28tfa  of  Marcky  1812,  the  said  administratrix^died^ 

Dbcouchs    ^j^  i^^f  executors  possessed  themselves  of  the  goods^  ftc 

aAvtTigK.    iu  hei^  possession,  and  hate  been  appointed  guardians  t« 

herchildren. 

That  on  the  30th  of  March^  1816,  M.  F.  the  real  wife, 
died  at  LyonSy  where  she  had  continued  to  live  with  her 
mother,  after  her  husband  had  abandoned  her.  She  died 
intestate,  leaving  M.  A.  S.  her  mother,  the  plaintiff  livings 
who  by  the  laws  of  JFWmce,  and  Ae  legal  eflfect  of  the  said 
marriage  contract,  is  entitled  to  four  rixtemtht  of  all  die- 
estate  o(  the  said  M.  F^  her  dau^ter,  at  her  deatfi.  The 
plaintiff  C.  8.  is  brother  of  the  wife,  and  is  entitled  to  three 
sixteemihs  of  her  property.  /.  8.  (plaintiff)  her  brodier, 
M.  B.  (plaintiff)  her  sister,  A.  I.  JB.  the  sister's  husband, 
(plaintiff)  and  P.  B.  and  F.  B.  children  of  a  deceased  sis- 
ter, (plaintiflb)  in  right  of  their  moUier^  are  respectivdy 
entitled  to  Aret  sixkenAs  each,  of  the  estate  of  the  said 
deceased  Jkf.  F,  &c. 

That  the  defendants,  who  are  executors  and  guardians 
as  aforesaid,  have  possession  of  goods  and  money,  and 
securities,  which  were  in  possession  of  the  administra- 
trix, and  which  belonged  to  her  said  husband,  to  the  amount 
of  thirty-five  thousand  dollars.  That  the  eldest  child  of 
the  administratrix,  who  was  of  age,  had  received  no  more 
than  what  was  necessarily  expended  on  his  education. 

The  bill  prayed  that  the  defendants,  as  executors  and 
guardians^  may  be  compelled  to  account  with  the  plain- 
tiffs, for  the  property  so  in  their  possession. 

The  answer  of  the  defendants,  filed  the  4th  of  August^ 
1817,  admitted  the  facts  charged  in  the  bill.  They  stated 
that  the  husband  made  all  his  property,  as  a  jeweller,  while 
he  lived  with  his  assumed  wife,  in  A'ctfl-Forfe.  That  she  trans 
acted  all  the  mercantile  business,  as  he  could  not  read  nor 
write,  and  was  totally  ignorant  of  the  Enghsh  language. 
That  she  was  chiefly  instrumental  in  tl^e  acquisition  of  the 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  19J? 

property  of  which  he  died  poss^sed,  and  considerably  in-      1817. 
creased  it  after  his  death  ;  the  inyentoiy,  in  1810,  bdng  v.^v^iM 
only  26,000  dollars,  whSe  that  of  1812  was  36,000  dollars.    i>«<^^«» 
That  the  children  by  the  assumed  wife  were  treated  by  their    SAVBrnpy 
lather  as  his  legitimate  ofispring.    And  the  defendants  sub- 
mitted to  the  court,  whether  the  plaintiffs  were  not  barred, 
by  the  lapse  of  more  than  six  years  since  the  death  of  the 
husband  in  1810,  without  making  any  claim,  as  well  as  by 
the  lap9e  of  time  since  the  husband  separated  from  his 
wife  ;  and  if  not,  whether  the  mefUorimis  sendees  of  the  as- 
sumed wife  to  her  husband,  during  his  life,  and  to  the 
estate,  since  his  death,  do  not  entitle  her  and  her  children 
to  a  share  of  the  estate,  as  partner,  agent,  or  tervant. 

The  plaintiffs  had  offered  to  accept  of  a  moiety  of  the 
property,  in  satisfaction  of  their  claim,  which  went  to  the 
whole  of  the  assets  in  the  hands  of  the  defendants ;  and  all 
the  parties  who  were  of  legal  age  assented  to  the  compro- 
mise ;  but  two  of  the  defendants  being  infants,  appficaticnx 
was  made  to  the  court  for  its  sanction.  The  Chancellor, 
on  the  6th  of  Sqdember^  1817,  ordered  it  to  be  referred  to 
a  master,  to  examine  and  report  whether  the  proposed  com- 
promise was  for  the  interest  of  the  infa-it  children  or  not. 

On  the  14th  of  October,  1817,  the  master,  (/.  /.  Drake^) 
made  a  special  report,  in  which  he  stated  that  the  amount 
of  property  left  by  C.J.  F^  at  his  decease,  was  26,307 
dollars  and  31  cents ;  and  that  the  real  wife  died  in  a  pub- 
lic hospital,  at  I^fonsj  intestate;  and  that  the  pla]nt]£&,  by 
the  laws  of  FrancCy  are  entitled  to  her  property,  in  the  pro^ 
portions  stated  by  the  plaintiffs.  But  after  examinmg 
the  marriage  contract,  and  discussing  the  several  questions 
which  arose  on  its  construction  and  effect,  he  concluded 
that  the  plaintiff  as  representatives  of  the  wife,  are  en^ 
titled  only  to  about  1,200  dollars,  or  6,650  livres,  under 
the  contract,  and  that,  therefore,  it  would  not  be  for  the 
interest  of  the  infants  to  accept  of  the  proposed  compro* 
mise.     That  even  admitting  that  the  wife,  as  widow. 

Vol.  in.  26 
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1817.      would  have  been  entitled  to  the  moiety  of  her  husbttiid^s 
v^v^^  property,  had  she  claimed  it,  yet  ^e  wis  not  entitled  to  the 
DseoucBs    property  acquired,  afterwards,  by  the  mother  of  his  clA' 
BATumB.    dien,  nor,  und^  these  circumstances,  to  inUrul ;  aad  he 
seemed  to  think  that  the  statute  of  limitatioAs  was  a  b«r 
to  the  claim  of  the  plaintiffs  ;  and,  on  the  whole,  he  con- 
cluded that  it  was  not  for  the  interest  of  the  in&nts  to  afir 
cept  the  proposed  compiomise. 

FFKeoftm,  for  the  plaintiffs,  contended,  that  diey  weoe 
entitled  to  all  the  personal  property  of  which  C.J.  P.  died 
possessed,  and  to  all  that  had  been  added  to  it  by  the  admi- 
nistratrix, fiance  his  death ;  and  consequently,  thai  the  pro- 
posed comj^mise,  by  which  the  one-half  was  relinqmsh- 
ed  in  the  drfendants^  was  for  the  interest  o$  the  ip&itf 
children. 
^  Hie  rights  of  the  ctaimants,  as  heirs  of  Jkf.  F^  so  fiir  as 

they  ariae  out  of  the  marriage  contract,  must  depend  on ' 
the  law  of  Fnmce.  Tbrt  contract  was  not  only  made  in 
Framiy  and  with  a  jg^neral  view  to  the  law  of  that  «oaih 
try,  but  the  first  artide  expressly  stipulates  that  it  shall  be 
governed  by  the  cusiam  of  Par%$^  aldioug^  the  parties 
ehoijld,  afterwards,  fix  their  domicil,  or  acquire  property 
in  countries  where  the  laws  and  usages  may  be  diffsFsnt^ 
and  which  laws  or  usages  the  parties  expressly  renounce. 

The  lex  Ud  contradus  is,  therefore,  to  be  investigated. 
ft  is  not  a  questioi)  of  natural  equity,  bat  of  positive  uisti* 
lution.  The  rules  of  the  common  law  of  England^  or 
those  which  have  been  adopted  or  established  by  our  }e« 
gislature,  and  the  decisions  of  our  courts,  can  afford  no 
light  on  the  subject.  The  court  must  determine  Uie  ques- 
tion as  if  it  were  sitting  in  Paris. 

Though  the  master j  in  his  report,  seems  to  admit  that 
the  to;  bet  eontradus  is  to  govern,  he  has  not  deemed  it 
necessary  to  ascertain  what  that  law  is. 

It  is  not  probable  that  the  Royal  Notaries  of  Pari^,  who 
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«e  a  body  of  men  distinguished  for  their  learning,  intelli-  1817. 
gence,  and  probity,  would  have  drawn  up  a  contract,  con- 
Ittiung  stipulationB  so  superfluous  and  contradictory,  as 
4c  mq)ort  suggests.  The  apparent  discrepancy  in  the  a^^"»» 
Afferent  articles,  ought  rather  to  be  imputed  to  the  dffi- 
cvlhj  of  tiranslating  from  one  language  to  another,  tech- 
nical terms,  which  hav^  no  prototypes  in  our  laws,  institu- 
tions and  manners.  It  is  a  principle  of  universal  law,  ac- 
cording to  Potft«er,;Tfatt.  des  Oblig.  n.  92.)  that  in  the 
interpretation  of  contracts,  their  terms  ought  to  be  con- 
straed  in  a  sense  which  will  give  them  effect,  rather  than 
in  a  sense  in  which  they  would  have  no  effect. 

The  master  is,  mistaken  in  supposing  that  the  donation 
mufuelle,  in  the  last  article  of  the  contract,  embraces  only 
the  property  held  tn  conrnunauUy  and  amounting,  in  1787, 
to  about  one  thousand  litres,  and  does  not  extend  to  the 
property  hdd  as  jmpre  to  each  of  the  contracting  parties. 

The  stipulation  of  propresj  (or  severally,  as  it  is  trans* 
lated,)  is  not  to  be  confounded  with  substUutionj  or  per* 
petual  entailment,  to  which  it  bears  no  analogy.  Chan- 
d&Cfr  lytSguesseaOy  in  1741,  by  an  ordinance,  which  was 
submitted  to  all  the  parliaments  of  the  kingdom,  prescribed 
the  mode  of  entailing  property  which  was  not  to  make 
part  of  the  conmunauU,  upon  the  heirs.  This  regulation 
would  have  been  followed  by  the  notaries  who  drew  the 
contract,  if  that  had  been  their  intention.  Potkier^  {Traite 
de  la  CommunatUej  n.  105.)  defines  the  term  propre,  when 
used  in  matters  of  communatde^  as  meaning  that  which  is 
not  eommony  or  which  does  not  enter  en  ammunauU. 

But  though  the  1,500  livres  advanced  by  the  husband 
and  wife,  respectively,  did  not  irrevocably  enter  into  la  comr 
fnunautej  as  was  the  case  with  the  500  livres,  advanced  by 
each,  yet  by  a  fiction  of  law,  the  3,000  livres  were  con- 
founded with  the  commnmautej  so  long  as  it  subsisted,  and 
the  husband  had  the  right  of  disposing  of  this  sum,  in  his 
life'  time,   ad  sustinenda  onera  matrimonii.     Those  /wo- 
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181V.      pres  are  termed  in  the  Frendi  Iavt^  propres  JicHfs  dt  e(mi\ 
K^^^^^f  munautey  or  propres  cmventumelks ;    and  Pathier,  in   bis 
ifecotTCHi    treatise,  (n.  S26,  S26.)  shows  the  power  of  the  husbatfft 
SAvkTiKB.    ^ygj,  them.     The  only  effect,  therefore,  of  this  stipulli- 
tion  in  the  contract  would  have  been,  that  on  the  decease 
of  C  J.  F.  leaving  lawful  children,  as  heirs  (de  KgM) 
ihey  would  have  taken  1,600  livres  from  the  amount  of 
the  entire  conimunautt,  before  the  distribution  of  the  gene- 
ral mass ;  and  his  widow  would  also  have  taken  an  equal 
sum.    As  he  left  no  lawful  children  living  at  the  time  of 
«  his  death,  the  clause  of  donation  mutueUe  was  brought 

into  operation,  die  effect  of  which  is  to  give  to  the  sur- 
vivor, all  the  property  possessed  by  the  party  dying, 
at  the  time  of  his  decease.  Had  there  been  no  such 
clause,  the  propres  would  have  been  extracted  from 
the  commtifiatife,  before  any  partition,  and  would  have  de- 
scended to  the  heirs  Kneal  and  collateral  (aur  Imrs  de  eoie 
et  lignej)  of  the  respective  parties.  {Polkier,  Drait.  de  la 
Cknnm.  n.  329.) 

The  contract  provides  that  the  restitution  of  the  pro- 
pres^ (fe  reinpbi  despropres^)  if  any  shall  be  aliened  duritig 
the  marriage,  shall  be  made  according  to  the  custom,  and 
the  party  who  is  entitled  thereto,  or  his  or  her  heirs,  shall 
have  a  remedy  in  the  nature  of  a  real  action.  (Fide 
Pothier^  Traii.  de  la  Comm.  n.  586.) 

The  dbnatum  fTiuftieUe,  then,  deariy  includes  the  3,000 
livres  of  propres  ficttfs  de  la  communaute  ;  and  expressly 
all  the  property,  {meMes^  et  immeubleSy  acquetes^  amqueUSj 
propres  et  autres^)  which  either  party  might  possess,  at  his 
or  her  decease,  whatever  might  be  the  value,  or  wherever 
situated. 

The  propres  are  included  in  the  donation  nomituUim ; 
and  the  import  of  this  term,  as  well  as  the  words  of  this 
stipulation,  are  explained  by  PoAier.  with  his  usual  preci* 
sion  and  perspicuity.  {TraU.  de  la  Comm.  n.  226. 
n.340.) 
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There  i8|  Iho),  no  discrepancy  between  this  stipulation      1817. 
3Bd  the  subsequent  danaSian  mutudk;  and,  as  the  chil-  v^^v^^/ 
•^ced^of  the  marriage  are  dead,  both  clauses  may  have  their   J>««*^«a» 
Mi  operation  and  effect 

To  see  what  part  of  the  property,  belonging  to  the  bus- 
tend  at  the  time  of  his  death,  the  wife  is  entitled  to,  un- 
*4eT  the   cammunmOey    connected   with  the  dowUbm,  we 
must  inquire  what,  by  the  Custom  of  Paris,  was  the  nature 
and  extent  of  the  comrnuncnas. 

According  to  Pathier,  this  communauU  includes  all 
'  Ae  property  of  the  parties  existing  at  the  death  of  the  party 
first  dyings  txeepi  as  excepted  by  tiie  custom  or  the  corUraet. 
{Ibid.  n.  168.)  The  property  of  which  the  husband,  in 
this  case,  died  possessed,  in  1810,  is  included  in  the  com" 
mmiauU  by  the  custom,  and  is  not  excluded  by  the  con- 
tract That  property  did  not  come  to  him  by  successioiiy 
donaHon  or  legacy ;  but  was  the  fruit  of  his  commercial 
industry,  exercised  upon  the  personal  property  which 
formed  the  capital  of  the  commnnautey  (properly  so 
edledj)  and  the  propres  ficHfs  de  communaute.  It  is  set- 
tiied,  that  the  interest  and  profits  of  tiie  prop/res,  {les  fruits 
des  pfopres,)  acquired  during  the  marriage,  enter  into, 
.  and  make  part  of  the  eommunautey  even  though  the  par- 
ties^ after  putting  a  specific  eum  into  commtmmile,  reserve 
the  residue  as  propre,  and  also  what  may  be  acquired  by 
sueeesiian  or  othertrise.    {PfMer^  ibid.  n.  204.) 

In  the  present  case,  there  being  no  ^children  of  the  mar- 
riage surviving,  both  the  propres  and  the  communaute 
(strictiy  so  caHed,)  and  all  the  fruits  and  profits  thereof 
are  absorbed  in  the  universal  and  irrevocable  donation  be- 
tween the  parties,  with  which  the  contract  concludes. 

The  word  ^atilremenf,"  is  not  to  be  extended,  so  as  to 
destroy  the  effect  of  the  stipulation  as  to  the  propres.  It 
meant  only  to  refer  to  such  property  as  should  be  acquired 
by  a  title  of  the  same  class  with  those  specified,  such 
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1817«  M  mecmtofii  hgaci/y  dgmOim^  or  some  other  lucrfttive 
title.    {PMw,  ibid.  d.  323.  n.  324.) 

The  condition,  then,  on  which  the  term  freprts  had  aa 
SATmsB.  ephemeral  eidstence,  having  been  satisfied,  and  as  the 
"property  left  by  the  husband  did  not  come  to  him  by  f«e» 
cesmn,  fegocy,  cfenatum,  or  any  oihtr  nmilar  Htie,  but 
GOjnsisted  of  the  original  capital  of  the  cammimautej  (lite-i 
rally  so  called,)  and  the  proprts  fi^ifi  de  communaul€f  and 
the  fruits  of  his  industiy  exercised  on  that  capital,  the 
whde  must  be  included  in  the  general  donation  mtiihielle. 

DanationB  par  control  de  mariage  are  regarded  with 
great  favour  and  benignity  in  the  French  law*  They  are 
valid  without  any  actual  deliveiy  of  the  things,  ftnd  extend 
to  future  acquisitions,  as.  well  as  to  pn^>erty  then  in  posses* 
sion  and  are  irrevocable  during  the  coverture;  and  ail  the 
property  possessed  by  either  party  ai  hie  or  her  decease, 
may  be  deUvered  to  the  survivor,  without  ceremony^ 
(Lourtere,  mr  U  Gwftime  de  Parie^  iom.  2.  p.  330.  Code 
Cimly  art  1082,  1083.  1086,  1087.) 

Our  statute  of  distributicms  has  nothing  to  do  with  tins 
case.  The  law  of  the  oouotiy  where  the  wife  was  domit 
died  at  h^  decease,  must  govern  the  inheritance  of  the 
permmal  pnqperty  to  which  she  was  entitled,  on  the  death 
of  her  husband.  Hubertis  Prodect.  tom.  2*  /•  1*  tit.  3, 
De  eof^ictu  fegtim,  §  9.  p.  540.)  (a.) 

The  plainti&  claim  as  heirs  of  Jtf.  F.  ah  inUHatOi  ac* 
cording  to  the  laws  of  inheritance  in  Franee*  The  defend- 
ants claim  as  legatee:^  under  the  will  of  th^  pretended  M.  F^ 
who  having  no  rights  over  the  property  herself,  could  im- 
part none  to  others.  Personal  property  follows  tlte  liW 
of  the  place  where  the  imeHate  is  domieikdy  in  whatever 
place  that  property  may  happen  to  be  situated.  {HtAer 
PraUct.  tom.  1.  278.  I  3.   tit  13.  de  euceee.   ab  inle$t. 

(a)  *<  AM  Mififm  ipH  eontraeau  ipim  qiu  ntgitUB  etrtU  locit  rite  alAnsU 
vhiqimpro  juiUs  d  validU  habmUtr,  ud  eUam  jura  tt  tjBMa  tenHraetwm 
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tMaH.  (a.)  This  w  tbe  established  doctrine  of  law  feeog-  1817. 
nized  in  the  courts  of  all  countries.  The  collateral  heirs 
of  (XJ.  F.  have^BO  part  or  lot  in  tMs  matter.^'  They 
kneW)  that  by  the  laws  of  their  own  country,  they  could 
assert  no  claim  to  what  their  ancestor  had  irrerocably  con- 
veyed to  anottier,  in*  1787.  They  have  not,  therefore, 
appeared  as  pnrties;  and  having  no  interest  in  the  subfect 
of  controversy,  it  was  not  necessary  to  make  them  parties 
to  this  suit. 

Havii%  shown  that  the  plainfiis  are  legally  entitled  to 
aU  the  propety  left  by  C  J.  P.  at  his  decease,  it  will  be 
1^  less  easy  to  show  that  they  are,  also,  entitled  to  all  the 
additions  made  to  that  property  since  his  decease.  The 
authorities  on  this  subject  are  equally  clear  and  expficit; 
that  the  heir  ^ho  has  established  his  right  to  the  su4Soes- 
sion,  has  a  right  to  demand  of  the  person  who  has  obtained 
posseeeifm  of  the  estate,  on  the  death  of  the  intestate, 
aol  only  the  prq>erty,  as  it  existed  at  lus  decease,  but 
every  thing  which  it  has  produced  since,  or  which  in  vaj 
manner  appertains  to  it.  {Dig'  Kb.  5.  tit.  3.  1.  S9.  ,9. 
3.  {i)  PMien,  Trait  Af  Dr&U  de  ProprietBy  n.  400,  n.  401, 
Haber.  Pralecf,  torn.  3.  755.  Kb.  5.  tit.  S.  de  Hm€d' 
petit,  s.  14.  PaUner^  Pandect.  Jhui.  in  Mt.  (ML  Bigeet. 
torn.  1.  p.  186.) 

Whether  the  possession  (rf*  the  defendants  is  bona  fide  or 
nudafide^  can  make  no  difference  aa  to  their  obUgation  to 
'rest(H«  eveiy  thing  Ibelongmg  to  the  succession  claimed 

r  (a)  ■<  Sttp9jU  vtdioimim^  mtecedmidtab  tNlctteto  tii  locu^  mbi  drfunehu ' 
htHmU ilomtctliam,  atque  inUa  loci$,  ubi  bona  tUa  mmt,  obUneat,  dMtaiur 
uamdmnuirfuiiacilege$muitemwr$g€nda9ii,  Coiwuiifa  it  r€cia  tmtaUSa' 
Btt,  in  tibm  iiso6i7rtw  $mvandim  e$9»ju$  loci,  mH  bmia  9wUHtas  qma  eum 
parUm  eju$dem  ttrrUarUfiienuU,  dw^rut  jutiidieiiomi  Ugiinu  adjiei  non 
pa$9unts  veriMi  m  mdbilUnu  MU  U9t  eaiu«,  ofttid  <f»am  jut  domicUii  teqiui' 
whkt;  quiaru  moMlif  non  habmU  ajgMSonem  vemu  UrrUorium,  ted  ad  per- 
Mnamp^trUJamiUat  rfimtoawl;  fid  iUM  fiMm  giiod  tn  loeo  domieUU  obHne- 
bat^  voluuMt  videri  non  jiofest*' 

(&)  **  Non  aohm  ta  qnm  mortU  temportfittnme,  ttd  et$i  fiM  \fO$tta  avig' 
minto  nart  dituH  eectBaenmt^  vcnfrt  «i  hmodUaUo  p«CiCioticffi." 
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I8I7.  by  the  idaintiffiss  as  the  legal  heirs.  (PoAier.  t6uL  n.  428.) 
v^^^fc/  The  most  favourable  character  in  which  fhey  can  be 
DscouoHa  j^iewedfisthat  of  afi^fiofumgestor,  in  which  bharactn^ 
^perhaps,  thej  would  be  entited  to  compensation  out  of 
the  profits  made  of  the  property  of  the  intestate. 

Another  objection  has  been  stated  by  the  master. 
It  is  aUeged  that  the  statute  of  limitations  of  this  state  is  a 
bar^  at  law  and  in  equity^  to  the  assertion  of  the  rights  of  the 
plaintiff.  It  cannot  be  denied,  that  the  recovery  must  be 
sought,  and  the  remedy  pursued,  according  to  th^fap  fori. 
(JVlu/i  y.  Tapper^  1  Caines^  Rep.  402.  Ruggles  v.  ICtder^ 
3  J(Jm$.  Rq).  263.)  But  if  it  had  not  been  so  deter- 
mined by  the  Supreme  Court,  in  the  cases  cited,  it  might 
have  been  contended,  that  a  statute  of  limitations  did  not 
&U  within  this  rule,  but  is  as  much  a  discharge  of  the  con« 
tract  as  an  insolvent  or  bankrupt  act,  and,  therefore,  was  to 
be  applied  according  to  &e  lex  loci  coniractus^  One  pf  the 
learned  Judges  of  tiie  Supreme  Court  of  the  United  StaUf, 
seemed  to  incline  to  that  opinion,  in  the  case  of  Reimsdi^ 
V.  JKane,  (1  OaMs.  Rqji.  371.  376.  per  Stary^  J.)  decided 
ink  the  Circuit  Court  of  the  United  States ;  and  he  grounded 
lumsdf  on  the  authority  of  Ckua  Regie.  {Deeie,  130.  s.  S3. 
Decis.  179.  (a> 

By  the  French  law,  the  claim  of  the  plaintifib  would 
only  be  barred  by  the  longest  prescription,  which  is  thirh/ 
years.  {Lauriere  eur  la  Coutume  de  Parity  torn.  1.  37^ 
376.     Code  CivOi  art.  789— 8262— 2281. > 

The  parties  by  their  contract  in  this  case,  stipulate  to 
be  bound  by  the  law  of  France^  Wherever  their  domicil  or 
property  may  be.  Even  HuberuSy  who  originated  the  dis- 
tinction between  the  lex  fori,  and  the  fex  bet  contraetuMy 
and  says,  that  the  former  is  to  control  as  to  real  property^ 
admits,  that  in  case  of  a  marriage  contract,  the  latter  ma]^ 
prevail  even  as  to  real  property  situated  in  other  countries. 

(a)  **RaUo€gt,qu»aHaiiaimmlMgU  Memper  dUpimertde  etmiraetibm' 
faclia  intra  it  non  txtra  tmUmivm  9wm^*\ 
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(Hub:  Predeet.  torn.  2.  p.  540.  L  1.  tit.  3.  sec.  7.  p.  541.      Igl7. 
dec. '9.)    And  he  considers  the  plea  of  prescription  as  an-  i  ^ .  ^fc,r 
iMdfiDg  and  discharging  the  contract.    ^Debitim  ex  «i    J^ooveaw 
Ugii  aboKhm:^    {lb.  p.  1477.  1.  44.  s.  2.  tit.  3.)    Patkier,    Satbwbb^ 
also,  in  his  treatise  oi  Prescriptims,  oiler  stating  the  gene- 
tA  rule,  that  the  lex  lod  rei  ritce  is  to  be  applied  to  prescrip- 
tions as  to  real  property,  says,  that  ^loveable  property  is 
governed  by  the  law  which  governs  the  person  of  the* 
owner,  that  is,  by  the  law  of  flie  place  where  he  is  domi- 
ciTed.    {TraU.  dela  PrescripHon^  part  2.  art.  5.  n.  251.) 
Again ;  the  marriage  contract  is  a  specialty,  being  un- 
der a  notarial  seal;  and  though  the  present  action  arises  tn- 
ddentaUy  on  this  contract^  yet  it  has  the  same  time  as  the* 
principd  action  on  the  sealed  instrument.    {Cole  v.  iSaxby^ 
a  JSp.  JV!  P.  Rep.  160.  per  Lord  Kenyan.} 

This  is  in  the  nature  of  a  writ  de  ratimabili  park  bono- 
rum  at  tlie  common  law,  or  of  the  petitio  herediiaHs  of  the. 
ci%il  law,  the  former  of  wUch  id  not  bound  by  the  statute 
of  limitations,  (fltitton,  109.)  nor  the  latter  by  the  prescrip- 
tiolongi  tempms.  {Code^  lib.  1.  tit.  3.  s.  7.) 

Sampson,  contra.  l*he  Master  has  reported  against  the 
proposed  compromise  being  for  the  interest  of  die  infants, 
on  two  grounds:  1.  That  neither  M,  8.^  nor  her  legal 
r^resentatives,  is  entitled  to  any  part  of  the  proper  or 
separate  estate  of  C.  J.  F.,  deceased ; 

2.  That  if  they  were  so  entitled,  their  right  has  become 
barred  by  lapse  of  time.*  * 

The  plaintiffs  supposed  tliat  the  Master  had  mistaken 
the  import  of  the  marriage  contract ;  and  they  obtained 
the  opinion  of  an  eminent  French  jurist  (Count  Real) 
in  support  of  their  own  conclusions  against  that  of  the  Mas- 
ter. They  express  great  surprise  that  the  Master  should 
have 'so  misconceived  the  meaning  of  the  contract,  and 
8«q>pose  it  to  be  owing  to  an  inexact  translation.  But 
when  it  is  considered  that  the  learned  and  logical  Pothier 

Vol.  in.  27 
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1817.      has  written  two  Tolumes  to  expliun  la  tommmauU  to  tSm 

v^Px"^^  cottntiymen,  in  their  own  language,  it  is  not  surprising 

Dbcoughs    (hg(  ^  stranger  to  tbe  language  and  laws  €i  France  should 

Satbtisb.    gQd  some  difficulty  in  understanding  the  terms  of  the  con- 

tract    It  is  scud,  that  Ac  word  "prqw^w,"  whei^-  used  in 

relation  to  oomrnimatite,  has  a  meaning  widdy  different 

from  its  ordinary  acceptation;  and  that  ^ acquets,^'  and 

^^cpnquets,^  which,  on  all  occasions,  are  regarded  as 

8j/n€m/mausj  are  here  used  in  direct  opposition.    It  would 

be  equally,  if  not  more  difficult,  for  the  most  learned  and 

aUe  French  law^  to  understand  an  EngUA  marriage  tet- 

tiemenf,  and  all  tbe  corollaries,  from  the  rule  in  SheOjf^t 

oaee. 

It  is  unnecessary  to  attempt  any  explanation  of  tbe 
various  terms  used  in  this  contract  They  are  all  itdly 
commented  on  by  PaMer^  and  all  their  modifications,'  and 
Ifae  various  exceptions  and  deroga^ons,  are  stated  by  him 
in  his  treatise  de  la  cmnrnunaute. 

The  Master  conceives  that  the  two  principal  dausee^  the 
one  called  the  stipulation  or  reservation  de  frqpree^  and  the 
other  the  danaHon  mutucUey  are  repugnant  to  each  other, 
and  that  the  latter  should  be,  tiierefore,  rejected,  on  the 
principle  that  the  first  clause  in  a  deed  is  to  prevail,  and 
this  last  clause  giving  what  is  already  disposed  o^  is  nuga* 
twy. 

After  mentioning  how  much  shall  enter  into  the  part-' 
nership,  (la  communauk)  the  stipulation  is,  that  ^'  the  re- 
sidue, with  whatever  may-  accrue  tb  the  parties  by  succee^ 
noil,  gi/t,  legacy^  or  othermse^  shall  be  in  severalty  to  that 
party  to  whom  the  same  shall  come  and  belong,  and  to  the 
representatives  of  that  person  exclusively .'' 

It  is  agreed  that  this  is  not  a  donation,  but  a  reservation, 
which  gives  to  moveable  pn^rty  the  quality  of  real ;  a 
quality,  however,  ephemeral,  and  to  last  no  longer  than  until 
the  event  happens,  for  which  it  is  meant  to  provide, 
when  it  ceases  to  be  real  ficHf  or  propre.  It  is,  no  doubt, 
a  clause  inserted  for  the  benefit  of  the  children  of  tbe 
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iBamag«^  and  to  prevent  the  parents  of  the  opposite  line      1817. 
Aom  succeeding  to  any  part,  until  a  feilure  of  all  the  chil-  v^^v^^^ 
Aen  of  the  marriage ;  so  that  they  first  succeed  to  each    ^>«c^^ch« 
other,  and  the  last  child  is  to  have  the  whole,  and  the  sur-     Satktieb. 
living  parent  nothing ;  because,  in  hi^ving  the  quality  of 
real  property  which  never  ascendsy  and  extended  by  the 
lerm  aux  kurs^  the  children  would  all,  in  succession,  have 
Ae  benefit  (rf*  it.    But  when  the  last  child  dies,  the  rule 
d[ patema  paiemisy  matema  matemis^  ceases;    and  the 
property  again  becoming  moveal)le,  no  longer  follows  the 
artificial  direction,  but  the  surviving  parent  succeeds  to  it, 
as  the  property  of  his  child. 

But,  then,  what  is  to  be  the  effect  of  the  additional 
terms  de  cole  et  ligne^  unless  it  be,  that  the  property  shall 
go  to  collaterals,  in  iailure  of  children  of  the  marriage, 
and  not  to  the  opposite  line  ?  It  is,  indeed,  not  easy  for  an 
untutored  mind  to  comprehend,  how  so  plain  a  clause 
should  be  of  so  little  avail,  that  a  subsequent  clause,  with- 
out a  new  consideration  should  abrogate  it.  The  autho- 
rity of  Pcihier^  himself,  {de  la  ConrnunauU^  n.  329.)  which 
has  been  cited,  shows,  that  had  it  not  been  for  the  subse- 
quent clause  of  donation  mutueUe,  the  same  property  that  is 
to  go  to  the  survivor,  would  have  descended  to  the  heirs, 
lineal  and  collateral,  of  the  respective  parlies,  under  the 
general  description,  aux  kurs  de  cote  et  ligne^  excluding 
from  the  paternal  propres  the  maternal  line,  and  vice 
vef9a» 

Is  not,  then,  the  clause  of  donation  mutueUe  repug- 
nant to  tiie  first  stipulation,  which  reserved  this  property, 
so  excepted  from  the  communaxUe,  to  the  side  and  line, 
patemapatemisy  nuUema  matemis  ? 

The  counsel  for  the  defendants  cannot  but  feel  great 
diffidence  in  urging  conclusions,  so  different  from  those  of 
the  learned  counsel  for  the  plaintiffs,  and  of  the  eminent 
jurists  be  has  invoked  to  his  aid.  But  aside  from  the  legal 
subtleties  of  the  French  jurisprudence,  the  conclusion  of 
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1817.      the  Master  would  appear  quite  satisfactory  and  just  to  a 
/k^v^^Z  person  of  common  sense  or  of  ordinary  understanding. 
Dboouchb        ii  jg  Q^y^  tijat  the  construction  given  by  the    Master 
Satbtib^.    would  make  the  reservation  an  entaUj  without  any  of  the 
^'  forms  prescribed  by  the  ordinance  of  Chancellor  U^Agitu- 

fieau.  But  the  reservation  would  not  amount  to  a  sulnti^ 
tuHoUj  if  a  substitution  be,  as  it  is  called,  an  entail ;  for, 
according  to  Poihier^  the  quality  of  realisatwn  would  cease 
lis  soon  as  the  property  vested  in  the  first  collateral,  as  it 
^nrould,  if  a  simple  stipulation  of  proprt,  have  ceased  upon 
the  first  partition  between  the  children  and  surviving  pa- 
rent ;  or,  if  aux  siensy  when  the  last  child  should  have  suc^ 
ceeded,  and  died  without  issue,  and  without  m^ng  any 
disposition  of  it. 

Again ;  the  Master  thinks  that  as  all  the  property  C 
J.  F.  left  must  have  come  to  him  alone  and  individually, 
being  so  long  separated  from  his  vcrife;  and  that  as  it  did 
not  come  to  him  by  successiony  donationy  or  legacy,  it  must 
have  come  "  oAermse^'^ ;  and,  if  so,  it  was,  by  the  stipu^ 
lation,  his  own  propre  Jictif  realy  by  virtue  of  the  term 
"  otherwise." 

But  Pathier  is  again  cited  tp  show  that  the  word 
^^  atUrenienty'^^  upon  which  this  question  mainly  turns, 
has,  in  this  stipulation,  a  restricted,  or,  as  it  is  called,  a 
categorical  sense ;  and  applies  only  to  such  objects  as  are 
in  a  similar  predicament  with  those  expressed,  namely, 
suceessiony  donation^  legacy.  There  i^  clearly  no  mistake 
in  the  translation  of  the  word  autrement.  The  plain  Eng- 
lish is  '^  otherwise ;"  and  to  so  plain  a  word  the  Master 
has  given  the  obvious  meaning,  that  is,  what  should  come 
in  all  other  ways,  or,  in  any  other  way  or  manner. 

If  the  Master  has  mistaken  this  matter,  it  is  no  discre- 
dit to  his  judgment,  for  he  is  not  the  first  who  has  con- 
peived  that  this  clause  was  to  have  the  effect  of  a  8ub$tiiu-r 
tian^  assuring  to  the  family  of  the  stipulating  party  all  the 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  -  :J07 

moveable  property  which  came  from  that  line.  '  (See  Po-      .1817. 
ikier^ibid.  n.  339.  n.  352.)  v^v^^/ 

It  must  be  owned,  we  think,  that  the  meaning  given  to    i^«wcm« 
the  word  "  autrement,"  savours  much  of  refinement ;  but    Satet««. 
as  the  whole  of  this  clause  is  discussed  by  Pothiery  it  is  only 
necessary  to  refer  again  to  that  writer,  and  leave  the  ques- 
tion to  the  better  judgment  of  the  court. 

Next,  as  to  the  bar  of  prescription  by  the  statute  of  limi- 
tations or  lapse  of  time.  Our  statute,  (1  JV!  R.  L.  184.) 
has  no  saving  clause  for  plaintiffs  beyond  seas.  The  plain- 
tiffs' counsel  reluctantly  admits  that  it  has  been  decided 
by  the  Supreme  Court,  in  the  cases  which  he  cites,  that 
the  statute  of  limitations,  which  is  the  lex  forij  is  to  be 
the  measure  of  the  time  of  prescription.  This  is  suffici- 
ent here.  To  go  further  would  be  a  useless  waste  of  time  ' 
and  of  learned  research. 

But,  it  is  said,  that  this  contract  is  a  specialty,  or  in  na- 
ture (rf'a  specialty,  and  is,  therefore,  barred  or  not  prescri- 
bed by  legal  presumption,  in  less  than  twenty  years.  The 
authority  for  this  ailment  is  no  more  than  an  inHmaiion  of 
Lord  JEeni/on,  an  obiter  didum  of  that  judge,  at  circuit ; 
and  (he  case  before  him  is  very  unlike  the  present. 

The  argument  derived  from  analogy  to  the  writ  de  ra- 
iionabiti  parte  btmorum  is  still  more  feeble.  That  was  a 
writ  by  the  custom  of  certain  counties  ;  and  the  custom 
x>f  the  county  served  for  it,  as  in  the  case  cited,  the  county 
^f  J^Utingham.  The  reasons  of  the  judgment  in  that 
case  was  specisd ;  namely,  that  it  was  an  original  writ 
•not  found  in  the  register^  and  not  mentioned  in  the  statute, 
as  one  of  the  actions  to  be  barred  by  m  years  ;  for  though 
the  plea  was  non  detinet,  the  action  was  not  detinue ;  and 
in  this  case,  the  true  test  is  to  be  found  whether  this  con- 
tract is  a  specialty,  namely,  whether  it  would  be  declared 
on  as  such.    {HuU.  169.) 

It  is  not  denied,  for  the  point  is  settled  by  the  case  of 
JSand  v.  Hopkins,  {ISch.  and  Lef.  Rep.  429.)  that  if  the 
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181T.  equitable  title  is  not  sued  for,  witfain  the  term  that  wouid 
bar  a  legal  title  of  the  same  nature,  the  court  of  equity 
wiU  not  relieve  ;  or,  in  other  words,  Hoi  the  bar  at  law, 
Satstixs.  18  a  bar  in  equi^: 
""^^"""^  The  plaintUb'  daim,  if  any  thing,  is  for  a  distributive 
share;  and  the  statute  of  distributions,  (1  JV!  R.  L.  SIS.) 
gives  the  remedy  by  debt,  detinue,  or  account,  as  the  case 
may  require. 

Tlie  counsel  dien  proceeded  to  cite  and  comment  on 
the  various  authorities  to  be  found  in  the  books,  as  to  limi- 
tations or  prescriptions,  particulaiiy  in  relation  to  trusts 
and  frauds  :  Smiih  v.  Clay,  Anhkr,  647.  &  C.  3  Bro. 
Ch.  639.  notes.  Lacm  v.  Briggi,  i  Mc  107.  S  Fnman 
h&.  %  Eq.  Mr.  578. 10  Vtsey,  93.  8.  C.  2  Maddoek'n  Gft. 
241. 1  MtfordPL  213.  1  Ol  Cos.  lOS.  1  Sch.  and  Lef. 
109.  1  SaOc  154.  in  notes.  Gilb.  Eq.  Rep.  S28,  2». 
CkOiM  V.  QoodhaU.  i  Fern.  235.  Fin.  Mr.  limikaum 
T.  note.  LttfeOier  v.  JUadcieorAy  8.  C.  Eq.  Cos.  Mr.  589. 
pi.  8.  Porfear  V.  «Aal^  1  Feraon,  257.  SmdUmany.  lard, 
%  Mc  71.  Townsend  v.  Toumsend,  1  Bro.  C.  C.  554. 
Bedrfcrd  v.  Wade,  17  Tesey,  87.  10  Jlf^  206.  1  Madd. 
Ch.  79.  441. 2  J^Udd.  Ch.  84.  1 13,  1 14.) 

There  was  no  firtod  in  ihe  conduct  of  the  administratrix, 
the  mother  of  these  children,  for  when  she  joined  her  des* 
tiny  to  that  of  their  father,  she  may  have  supposed  him  un- 
manrted.  Fraud  is  attended  with  concealment;  and  an 
intent  to  cheat  is  of  its  essence.  Had  C.  J.  F.  been 
wealthy,  and  she,  knowing  him  to  be  a  husband  and  a 
lather,  had  formed  the  design  to  rob  his  children  of  their 
inheritance,  it  would  have  been  a  gross  fraud.  But  she 
£ound  him  poor,  and  by  her  faithful  industiy  and  good 
manageoient,  she  made  him  rich.  Under  the  peculiar 
circumstances  of  the  case,  every  presumption  ought  to  be 
indulged  in  favour  of  her  innocence. 

Admittii^  that  time  does  not'  bar  a  direct  trust,  as  be- 
tween the  trustee  and  the  ceHui  que  trtut,  yet  the  cases 
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eitod  shovr  that  where  a  party  has  ateptoohk  rights  so  long      1817. 
as  to  manifest  an  acquiescence,  a  court  of  equity  will  be 
passiir^  and  w31  not  lend  its  aid  to  affivd  Urn  relied    A 
court  of  equity,  independent  of  the  statute^  has  its  own    SAmx^a. 
ruksy  as  to  rqecting  stale  demands,  and  discouraging  laches 
and  neglect 

Thb  Chancellsk.  This  is  an  amicable  suit  for  die 
pmpoae  of  settling,  under  the  axirthority  and  sanction  of 
this  court,  the  controyersy  subsisting  between  the  parties. 

The  fects  upon  which  tfie  phdntiffii  rest  thehr  claim  aikl 
the  defendants  their  defence,  are  not  in  dispute.  They 
are  disdosed  and  admitted  by  the  pleadings.  A  pr(^>osi- 
tion  was  made  by  theplaintiflb  for  a  setdement,  upon  terms 
deemed  honourable  and  beneficial  to  the  parties.  The 
daim  went  to  the  whole  of  the  asa^s  which  came  to  the 
possession  and  were  m  the  hands  of  the  defendants,  as  ex- 
ecutors, and  the  proposition  was  to  accept  of  a  moiety  of 
this  property  ia  satisfiiction  of  the  claim.  AH  the  par* 
ties  who  were  competent  to  give  their  assent,  agreed  to 
the  proposition.  But  as  two  of  the  defendants  were  m- 
frnfes,  the  sanction  of  the  coinrt  was  requested,  and  an 
order  of  reference  was  accordingly  made  to  a  master,  to 
examine  and  report,  whether,  in  his  opinion,  the  terms  of 
the  proposed  compromise  were  for  the  interest  of  the 
infiints. 

The  Master  has  rq>orted,  Aat  it  would  not  be  for  the  in- 
terest of  the  infants  to  accept  of  the  terms,  and  he  has- 
assigned  his  reascms  at  large.  In  his  opinion,  the  claim  of 
the  plaintifb  to  the  whole,  or  even  to  a  moiety  of  the  pro-- 
perty  in  question,  could  not  be  sustained,- if  the  cause  was 
brought  to  a  hearing. 

The  parties  have  again  submitted  the  case  upon  the 
pleadings,  and  the  master's  report;  and  their  counsel  have 
argued  the  claim  upon  the  merits  extremely  well.  The 
question  is  stiU,  whether  the  demand  has  such  foundation 


Digitized  by  VjOOQiC 


MQ  CASES  IN  CHANCERY. 

1817.      smd  extent,  as  to  render  the  acceptance  of  the  tenns  a^ 
v^^^fc/  visable? 

Dboouchb  llie  plaintiffs  are  the  lawful  representatives,  under  the 
SAvaynem.  French  law,  of  M.  S^  the  true  and  lawful  wife  of  C.  J. 
F.  She  died  in  fVatiee,  in  1816,  a  widow  and  intestate, 
and  the  law  of  that  country  governs  the  inheritance  of  the 
personal  property  to  which  she  was  entitled  at  the  time  of 
her  death.  It  is  a  settled  principle,  that  the  descent  c^ 
persona]  property,  wherever  situated,  must  be  taken  fvom 
the  country  of  the  intestate^s  domicil.  MobUia  personam 
sequuntUTj  mmoUKa  siium.  ^{Hub.  Prakc.  torn.  1.  278. 
lib.  3.  de  Success,  ab.  hU.  CoUat*  Bempde  v.  JohnsUne^ 
3  Vesejh  198.  SamertyOk  v.  SamervOky  5  Feaey,  750. 
Bfuce  V.  Bruce,  2  R  Sf  Puller^  229.  note.  Desesbats  v. 
Berquier,  1  Binney,  336.)  There  can  be  no  doubt,  then, 
that  the  plaintiffs  are  entitled  to  all  the  right  to  the  per- 
sonal property  of  C  J.  F.,  deceased,  which  existed  in 
his  widow,  at  her  death. 

Her  representatives  claiim  the  .whole  of  his  personal 
property,  by  virtue  of  the  marriage  contract  of  1787.  If 
diat  marriage  contract  was  out  of  the  question,  or  could  be 
waived,  the  plaintiffs  would  be  entitled,  under  our  statute 
of  distributions,  to  a  moiety  of  the  personal  estate  of  JP., 
inasmuch  as  he  died  intestate,  without  lawful  issue. 

The  claim,  to  a  certain  extent  at  least,  under  the  mai^ 
riage  contract,  or  the  claim  under  the  statute  of  distribu-^ 
tlons,  must  prevail,  unless  barred  by  the  statute  of  limita- 
tions. ' 

I  shall  consider  the  claim,  in  all  these  points  of  view ; 
and  though  I  shall  be  obliged  to  differ  from  the  Master,  in 
the  construction  of  the  marriage  contract,  as  well  as  on 
other  points  in  the  cause,  it  is  no  more  than  justice  to  him 
to  declare,  that  I  have  perused  his  report  with  much  re- 
spect. It  affords  evidence  of  the  ability,  diligence,  and 
zeal^  with  which  he  discharged  his  duty. 

I.  The  marriage  contact  was  executed  with  the  requi-^ 
niie  formalities,  and  was,  doubtless,  valid  by  the  laws  of 
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France.    It  declared  that  the  Custom  of  Paris  should  go-      18  n« 
vem  the  disposition  ofAe  property  of  the  parties^  though  they  K^v^«brf  ^ 
should  thereafter   settle  in    countries  tchere    the    laws   and    I>«coucb« 
us($ges  were  different  or  contrary.    The  construction  of  the    Satktier. 
contract  was  thus  made  to  depend  upon  the  lex  loci  conirac'^ 
tus  ;  and  without  this  provision  in  the  contract  itse^  there 
would  be  no  doubt  of  the  general  principle,  that  the  rights  Rigfau  depend- 
dependent  upon  nuptial  contracts,  are  to  be  determined  ^nSSi^mic^ 
by  the  lex  loci.     {Hub.  de  Conflict.  Legmiy  Lib.  3.  §  9.)         ly  ite^STtllSf! 

The  contract  is  set  forth,  at  large,  in  the  bill,  and  con^- 
tains  three  important  stipulati'oins :  1.  The  general  decla- 
raticm  that  there  should  be  a  community  of  property  be- 
tween the  parties,  according  to  the  Custom  of  Paris:  %. 
The  special  exception  as  to  part  of  the  property,  brought 
into  common  stock,  and  which  exception  declares,  that  of 
the  goods  of  the  parties,  (4,000  livres,)  there  shall  be  pla- 
ced in  common,  by  each  party,  five  hundred  livres,  and  the 
residue,  with  whatever  else  shall  be  acquired  thereafter,  by 
successioni  gift,  legacy,  or  otherwise,  shall  be  in  severalty, 
to  that  person  to  whom  the  same  sliall  come  or  belong, 
and  the  respective  representatives  of  that  person,  exclu- 
srvely,  in  the  line  oS  representation  of  the  person  to  whom  i 
the  same  sball  come :  3.  A  general  donation  to  the  sur- 
vivor, in  case  either  should  die,  without  issue  living.  The 
parties  mutually  give,  in  the  most  available  manner,  to 
each  other,  and  to  the  survivor,  which  is  in  like  manner 
mutually  accepted,  all  the  estate  and  property,  moveable 
and  immoveable,  acquired  or  purchased,  to  them  in  any 
ways  belonging,  and  which  shall  belong,-  in  auy  way  or 
manner,  to  that  party  who  shall  first  die,  and  from  the  day 
of  the  decease  of  such  party,  and  of  whatever  amount 
the  same  may  be,  and  vyherever  situated,  to  be  enjoyed  by 
the  survivor  as  his  or  her  several  property  exclusively, 
fipom  the  day  of  the  decease  of  the  party  who  shall  first 
die.  The  donation  was  not  to  take  place,  if,  at  the  day  of 
thedeceaseof  the  party  first  dying,  there  should  be  chil 
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1817.      dren  then  living,  born  of  the  marriage,  but  i^  neverthe" 
v^^v^k/  less,  there  shoDld  have   been  children^  who  afterwards 
Dbcoucqe    should  have  died,  or  entered  into  religious  profession  be 
Satxtixk.     fore  they  had  made  a  valid   disposition   of  their  rights^ 
then  the  donation,  of  which  the  effect  would  have  been 
thus  suspended,  will  resume  its  force  as  though  there  had 
never  been  any  children  of  the  marriage. 
ijioM*  eoDtoict     Notwithstanding  the  general  declaration  in  the  first  part 
of  the  contract,  that  there  should  be  a  community  of  goods 
between  the  parties,  according  to  the  Custom  oS  Paris  ;  yet 
immediately    after,  there  is  a  provision,  that  out  of  the 
4,000  livres  mutually  and  equally  advanced,  there  should 
be,  by  each  party,  500  livres  placed  en  ammtmautej  and  the 
residue  should  remain  propre,  according  to  the  second  stipu- 
lation which  I  have  noted. 

To  a  person  unacquainted  with  the  provisions  and  terrafs 
of  the  French  law,  it  would  appear  that  the  first  clause 
was,  in  a  g^reat  degree,  repealed  by  the  second.  By  the 
one,  their  goods  were  to  be  common,  and  by  the  other, 
only  one  fourth  part  were  to  enter  into  community.  But 
the  contradiction  is  only  apparent,  and  the  subsequent 
intermediate  stipidations  in  the  contract,  form  only  a 
branch  of  this  same  peculiar  societe  de  biens  qv?  tin  homme 
eiunejmme  contractent  larsqu?  ih  se  marieni.  They  may 
be  considered  as  appurtenant  to  the  ordinary  convention 
of  the  community,  according  to  the  Custom  of  Paris  ;  and 
their  object  was  to  withdraw  a  portion  of  the  property 
from  its  destiny  under  the  community,  in  order  to  make 
a  certain  provision,  in  the  event  of  either  party  dying 
leaving,  children  of  the  marriage.  But  the  death  of  the 
husband',  without  lawful  issue,  rendered  the  special  stipu- 
lations inapplicable  and  useless.  There  is  to  be  no  sub- 
tractions or  deductions  and  divisions  of  property  in  this 
case,  seeing  that  no  issue  survived. 

The  term  propre,  when  used  in  relation  to  matters  in 
community,  has  a  different  meaning  from  that  applied  to  it 
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-when  used  in  other  matters  of  law.  It  is  used  for  the  sepa-      1817. 
rate  property  of  the  parties  respectively,    as  contradis-  v^^v^^/ 
tinguishsd  from  that  which  is  placed  in  community,  strict-    ^<^^uohk 
Jy  so  caOed.    Parties  often  stipulate,  in  their  contract  of    s^^'tier. 
marriage,  under  the  community  system,  that  the  residue 
of  their  proper^  «hall  be  separate.     {Le  surplus  de  leur 
biens  sermi  prapre,)    If  it  be  personal  property  or  movea- 
bles, it  is  called  propres  canventionnds,  or  propres  fictifs ; 
and  the  husband  may  alienate  that  property,  during  the 
coverture;    it  is  in  many  respects,  confounded  with  the 
other  goods,  strictly  in  community,  and  may  be  applied 
ad  suslinenda  wura  matrimonii.    {Pothier^  Traite  de  la  Com- 
munautey  n.  105.  316--^26.  drgm(,    Inst.  torn.  3.  p.  77 
—84.) 

The  3,000  livres  were  to  remain,  in  this  case,  separate 
OTpropre.  If  alienated,  they  were  to  be  replaced  punuant 
to  custom.  This  stipulation  in  the  contracts  in  respect  to 
the  restitution  on  the  death  of  the  husband,  of  the  price  of 
that  kind  of  property  alienated  during  the  coverture,  is  well 
known,  and  appears,  like  the  other  special  stipulations  in 
this  contract,  to  be  almost  a  formula  in  the  nuptial  con- 
tracts creating  the  comimunaute  de  biens. 

But  there  appears  to  me,  (and  which  arises,  no  doubt, 
from  the  imperfect  knowledge  which  I  have  on  this 
subject,}  to  be  still  a  contrariety  between  that  part  of 
the  contract  which  declares  that  the  propres  conoen- 
Hoitneb,  or  k  surjdus  should  go  aux  leur  de  cote  et  ligne^ 
and  the  mutual  donation  {donationtmutueUe)  at  the  conclu- 
non,  which  gives  all  the  property  of  the  parties  {tous  les 
biensj  metMes  et  immeublesy  acquetes^  conqueteSj  propresj  et 
autres)  at  the  death  of  either,  to  the  survivor,  in  ddault  of 
children  living.  I  should  have  supposed,  from  the  explana- 
tion given  in  tlie  books,  of  the  terms,  de  cote  et  ligne,  that  the 
collateral  heirs  of  the  children  dying  without  issue,  and  of 
the  side  and  line  of  the  parent  first  dying,  would  have  ta- 
ken that  separate  property,  or  propres  fictifs  de  la  commih 
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1817.  naute.  So  I  read  Pothier  and  Argon.  {Traitede  la  Ckm, 
No.  329.  Inst,  au  Droit  Fran.  tarn.  2.  p.  78.-88.)  Tie 
donaticn  mutueUe  is,  however,  to  operate  upon  all  the  pro- 
.  perly,  wherever  situated,  of  which  the  party  may  die  poa^ 
sessed,  and  the  survivor  takes  it  all,  except  in  the  single 
case  of  children  living,  or  who  may  have  disposed  of  the 
same.  This  sweeping  clause  is  explicit  and  peremptory, 
and  certainly  controuls  the  descent  of  the  property  to  the 
collateral  heirs  of  the  children. 

These  donations  frequently  enter  into  the  contract  of 
marriage,  and  the  parties  can  give  to  each  other  what- 
ever property  they  shall  possess  at  their  decease;  the 
French  law  recognizes  such  donations,  and  holds  them  va- 
lid and  irrevocable,  without  being  accompanied  with  de- 
livery or  possession.  (*^rgot«,  liv.  3.  ch.  14.  des  donal, 
fait,  par  contrat  de  niariage.  Pothier  Trait  des  donaU  cfir 
tre  tn/5,  sec.  2.  art.  4.  Code  CivU,  No.  1082, 1083.  1087.) 

This  donation  was  in  full  operation  at  the  death  of  the 
husband,  in  1810;  and  the  casus /(zderis  occurred,  for  he 
died  witliout  issue  living  of  the  marriage.  His  wife,  as 
survivor,  took  all  his  personal  property,  under  the  dona- 
tion, which  embraced  not  oply  the  property  which  origi- 
nally entered  into  community,  but  that  which  was  kept 
separate  as  propres  conveniionncb.  It  was  a  stipulation, 
as  we  have  seen,  which  the  parties  were  not  only  compe- 
tent to  make,  but  which  seems  to  be  familiar  to  the  French 
law.  The  original  fund  which  constituted  the  commu- 
iiautCy  and  the  propres  fictifs  which  were  kept  separate, 
formed,  aggregately,  the  capital  from  which  all  the  subse- 
quent property  was  produced  by  the  industry  of  the  bus- 
hand.  The  joint  increase  entered  into  the  common  stock 
of  the  communaute^  by  the  general  rule;  and  had  it  not 
been  so,  this  increase  would  have  been  reached  by  the 
jUniversaUty  of  the  donation. 

I  conclude,  that  the  plaintiffs  are  entifled,  on  the  true 
jDojistructjon  and  operation  of  the  marriage  contract,  to  aB 
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the  personal  property  belooging  to   C.  J.  F.  when  he      mi, 
died.    But  I  give  this  opinion,  with  distrust  and  diffidence,  ^j/ti^-^j 
Ofving  to  a  very  imperfect  acquaintance  with  the  French    DucaucaE 
law,  and  more  especially,  with  this  curious  and  com-   ^wmmM. 
plicated  branch  of  it ;  and  I  should  not  have  hazarded  any. 
remarks  on  the  subject,  if  I  had  not  felt  myself  urged  by 
duty.    Nor  will  it  be  improper  to  mention  here,  that  an 
opinion  of  Count,  Real  on  this  very  marriage  contract, 
has,  by  the  arrangement  of  the  council,  been  submitted  to 
my  inspection ;  and  his  able  explanation  of  the  French  law, 
i  iiave  found  supported  by  the  authorities  referred  to,  and 
it  has  much  increased  my  confidence  in  the  conclusion 
which  has  been  drawn. 

With  respect  to  the  nett  produce,  or  increase  of  that 
property,  since  the  death  of  the  intestate,  the  plainti&  are 
entitled  to  it,  also,  after  the  reasonable  chaises  are  de- 
ducted. It  was  property  held  in  trust  for  the  widow,  and 
for  their  benefit,  as  the  legitinftate  cestujf  que  trusts. 
This  appears,  also,  to  he  the  general  doctrine  in  the  books. 
Dig.  5.  3.  20.  3.  PothiiTy  Traite  du  Droit  de  Prapriete, 
n.  400—406.  Hub.  Prcdec  lib.  5.  tit.  3.  de  Hered. 
Pel.  §.  14.) 

If  the  plaintiffs  are  entitled,  under  the  marriage  contract, 
as  representatives  of  the  surviving  widow,  to  all  the  per- 
sonal estate  left  by  C.  /.  F.,  they  are  not  barred  firom  as* 
sorting  the  claim,  by  lapse  of  time. 

2.  The  person,  under  the  name  of  M.  F.,  to  whom  let* 
ters  of  administration  on  his  estate  were  granted,  in  Ji<n«,  , 

1810,  succeeded  to  the  possession  of  the  property,  not  in 
her  own  right,  but  expressly  as  trustee  for  the  party  having 
right  That  party  was,  in  this  case,  the  true  and  lawful 
widow  of  C.  J.  F,  under  the  marriage  contract,  orthat  widow 
and  the  next  of  kin,  under  our  statute  of  distributions. 
She  took  the  property  into  her  hands  as  administratrix. 
This  was  a  direct  and  express  trust,  and  she  could  not 
bare  set  up  the  statute  of  limitations,  as  a  bar  to  the  widow  ^ 
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1817.      and  next  of  kin.    It  would  be  unjust  for  the  person  who 

v^^*^^  takes  possession  of  the  property  of  the  intestate,  under 

Dbcoucbs    (he  authority  of  law,  qm  administratrix,  to  be  at  liberty, 

8avetik».    after  six  years*  possession,  Xo  set  up  the  statute  of  limita* 

tions,  as  a  bar  to  the  cMtvy  que  trusts.    All  the  cases  admit, 

No  luBM  of  that  no  time  bars  a  direct  trust,  as  between  trustee  and  ce9- 

•  diraet  tnitt,  Hiy  que  trust.    The  settled  rule  is,  (and  so  it  was  recently 

**  **V25  ^  declared  by  the  Master  of  the  Rolls,  in  Chdmanddey  v. 


iuifjM  trust    ciif^fy^  2  Merivale,  360.)  that  so  long  as  a  trust  subsists, 
the  right  of  a  ceshsy  que  trust  cannot  be  barred  by  the 
length  of  time  during  which  he  has  been  out  of  posses- 
sion, and  that  he  can  only  be  barred,  by  barring  and  ex- 
cluding the  estate  of  the  trustee.     This  general,  rule  ap- 
plies to  this  case,  for  an  administrator  is  a  trustee  for 
the  party  entitled  by  law.    His  very  office  is  a  trust,  and 
he  can  take  in  no  other  capacity.    Lord  HarAoicke  said, 
(2  Veseyj  482.)  that  executors  and  administrators  were,  to 
many  purposes,  considered  in  Chancery,  as  Trustees. 
But  wben  ^     There  is  a  class  of  cases  which  admit  a  reasonable  time 
pMMttioii    of  to  be  a  bar,  but  these  are  cases  in  which  a  party  is  turned 
SfrTi^t,  and  into  a  trustee,  by  matter  of  evidence  merely,  and  who 
iSf   wSZer^  took  possession  originally  in  his  own  right,  and  was,  prima 
•^''^•'**      ^fadey  the  owner.    Thus  in  Bonny  v.  Ridgard,  (cited  in  4 


^Bro.  130.  138.  and  in  17  Fesey,  97.)  the  fraudulent  pur- 
SfoftdcS  iHrnr^  chaser  of  a  leasehold  estate  from  an  executor,  was  not 
permitted  by  Lord  Kenyan^  to  be  turned  into  a  trustee  for 
the  children  of  the  testator,  in  consequence  of  the  great 
lapse  of  time  between  the  purchase  and  the  fiUng  of  the 
bin.  So,  in  the  cases  otnAndrew  v.  ffrigley^  and  Beckford 
V.  Wadey  (4  Bro.  125.  17  Fesey,  87.)  the  suits  were 
brought  to  disturb  purchasers,  on  the  ground  of  fraud,  and 
to  turn  them  into  trustees,  by  construction ;  and  the  court 
held,  that  in  these  cases  of  a  possible,  eventual  trust,  de- 
pending upon  proo^  length  of  possession  was,  and  ought 
to  be,  a  bar,  upon  the  principle  of  the  statutes  of  limita- 
tions.   But  these  cases  have  no  relation  to  suits  against 
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the  vcty  executor  or  administrator,  by  the  next  of  kin,  or      1817. 

other  person  entitled  to  the  distribution  of  the  assets. 

The  executor,  though  he  may  plead  the  statute,  as  against 

a  creditor,  (»Fe6»««rv.  Webster,  10  Fwci/,  93.)  can  never     8^^'W"- 

plead  the  statute  of  limitations  as  a  bar  to  a  legacy.    ( Vide 

the  cases  in   1   Johns.   Ch.   Rep.  316.)    Where  even  a    An  exeeiitor 

trust  estate  is  created  by  will  to  pay  debts,  such  a  trust  is  the  ttetnto  of 

held  not  to  be  within  the  statute  of  limitations.    (JVbrton  bar  to  a  icgai!y> 

y.Timnll,  2  P.   Wms.  145.)    The  true  ground  of  the  JjaS  *;?  S? 

equitable  jurisdiction  over  executors  and  administrators,^**** 

in  compeOing  the  payment  of  legacies  aud  distributive 

shares,  is,  that  they  are  trustees  for  those  purposes.    This 

is  the  declared  doctrine  in  Farrington  v.  Emghihf,  and 

Windy.  Jekyl    (1  P.  Wms.  249.  512.)    The  statute  of 

distributions,  say  the  books,  was  intended  as  the  win  of 

the  intestate,  and  the  succession  to  personal  estate  is  as  An  adaMttra' 

#nv>    ^—i——  till  ■ 

much  fixed  as  the  tiUe  of  the  heir  to  the  real  estate  at  tW,  ^^'     * 


ccmimon  law ;  and  on  the  ground  of  the  ^st  in  tiie  admi^  of  limitatHm  in 
nistrator,  chancery  assumed  the  power  of  compelling  di8^Sf^^*J,"SJ 
tribution  as  soon  as  this  statute  was  passed.  {Winchelsea^^^^^^^ 
V.  J^ardoffe^  2  Rep.  in  Ch.  367.  MfUthews  v.  Mu>l%^^^  «'••- 
1  Vem.  13».) 

I  am  not  prepared  to  say  that  the  statute  of  limitations 
might  not  be  set  up  by  the  persons  to  whom  the  adminis- 
tratrix bequeathed  the  trust  property,  provided  sufficient 
time  had  elapsed  after  her  executors  or  legatees  had  suc- 
ceeded to  the  possession.  There  may  perhaps  be  a  suffi- 
cient analogy  between  such  a  case,  and  that  of  the  pur- 
chasers under  the  executors  in  the  cases  to  which  I  have 
referred.    I  mean  only  to  declare,  that  no  time  is  to  be  • 

computed  against  the  plaintiffs,  while  the  administratrix 
had  posession  of  the  property ;  and  the  subsequent  timb 
fells  short  of  any  legal  bar. 

It  will  be  observed,  that  I  have  considered  the  question  The  time  of 
of  time  as  governed  by  our  own  law,  and  that  the  limita- SStioS?*"if  go- 
tion  of  suits  was  to  be  taken  from  the  kxfm^  and  not  from  ST^^^ 

the  lex  lod  eon- 
fracto*. 
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1817.  the  kx  lod  caniraetus.  The  oounael  for  Uie  plaintiffs  coA« 
^^^^^^  tended  diat  the  FrmA  law  of  preacription  ought  to 
D*c*ircRB  govern  in  this  case ;  (which  was  stated  to  give  a  period  of 
thirty  yearsi,)  and  he  called  my  attention  to  a  doubbt  upon 
'the  question^  raised  in  the  case  of  Fan  Reimsd^  v.  Kane^ 
(1  OaOis.  Rep»  371.)  in  which  the  inclination  of  the 
Court  appeared  to  be  in  fevour  of  the  foreign  pre- 
scription in  cases  between  foreigners,  and  it  was  consi- 
dered as  an  important  question  open  for  consideration. 

The  respect  which  I  feel  for  every  opimon  of  the 
learned  Judge  who  gave  that  intimatic»i,  induces  me  to 
pause  for  a  moment  upon  the  point. 

It  is  not  for  me  to  say,  whether  this  can,  or  cannot  be 
an  open  question  in  Courts  of  the  United  States  ;  but  it 
18  sufficient  for  my  direction,  that  the  rule  is  setded  in  this 
state,  by  the  judgment  of  the  Supremo  Court,  in  Rugglee 
V.  jKealer.  (3  Johns.  Rqfi.  263.)  That  decision,  as  it 
spears  to  me,  is  not  only  well  supported  by  authority,  but 
is  founded  on  principles  of  public  convenience  and  po- 
licy, which  have  met  with  a  very  general  assent  and  re- 
ception. Our  statute  of  limitations  contains  no  excep- 
tion, in  form,  of  foreigners  or  of  foreign  contracts^  but  is 
general  and  peremptory  in  its  terms.  And  why  should 
our  Courts  be  disturbed  by  the  litigation  of  stale  de- 
mands of  foreigners,  grown  difficult  and  obscure  by  time, 
when  an  action  upon  such  demands  is  denied  to  our  own 
citizens,  by  the  wise  policy  d'the  law  1  It  is  a  question  of 
municipal  convenience  and  public  utility,  which  every 
government  has  not  only  a  right  to  consult,  but  is  bound 
in  duly  to  promote.  The  plea  of  the  statute  of  limitations 
does  not  touch  the  merits  of  the  contract.  It  merely 
bars  the  remedy,-  in  the  particular  domestic  forum^  and 
does  not  conclude  the  plaintiff  in  his  own,  or  in  any  other 
foreign  country.  To  render  the  matter  of  the  judgment  a 
res  judicata^  it  is  necessary  that  the  grounds  of  the  judgment 
should  be  the  same.    (Qraham  v.  JtfcmoeQ,  2  Dew.  314r) 
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The  reason  of  the  exceptio  m  jiuKctfto,  is  to  prevent  end-      tSlY. 
less  litigation  and  discordant  decisions ;  (Dig.  44.  2.  6.)  Vd^V-^/ 
the  reason  has  no  application  to  such  a  plea.    The  statute      '^^y 
of  limitations  has  reference  to  the  ordinarto,  not  to  the^  "" 
deekio  litis  ;  and,  therefore,  to  use  the  language  of  the 
Civilians,  tervanda  est  consuetudo  hei  ubi  cama  agUvr. 

In  the  provinces  of  the  JSitlierlatids^  the  local  limita- 
tion where  the  action  is  brought,  prevails;  and  Huberus 
{De  canjlichi  Ltgum^  §  7.)  cites  two  adjudged  cases  to  (hat 
effect,  prior  to  the  year  1680.  He  considers  the  rule  of 
prescription  as  affecting  the  remedy,  and  not  the  merits 
of  the  case.  RaAo  hac  est^  quod  prcBscriptio  el  executio  non 
pertinent  ad  valorem  contractus^  sed  ad  tempus  et  modum 
aetitmis  instituenda.  The  Supreme  Court  of  Massadtur 
settsi  in  Pearsatt  v.  Dmghtj  (2  Tyng^  84.)  adopted  the 
rule,  for  the  same  reason ;  and  that  decision  ought  to  be 
regarded  as  authority,  for  it  was  the  unanimous  opinion 
of  the  court,  delivered  by  by  the  late  Ch.  J.  Parsons, 
who9e  vigorous  mind  was  richly  endowed  with  various 
learning,  and  who  possessed  that  quick  discernment  and 
deep  knowledge  of  legd  principles  that  justly  rendered 
him  the  ornament  and  pride  of  his  countiy. 

There  can  be  no  doubt  that  the  same  rule  is  considered 
as  the  settled  doctrine  in  the  courts  at  Westminster  Hall. 
Thus,  in  Duplm  v.  De  £ooen,  (2  Venij  540.)  the  parties 
were  jFVefieAmen,  and  the  debt  was  contracted  in  France^ 
and- yet  the  Lord  Keeper  made  no  scruples  of  allowing  a  plea 
ofthe£2figI{8&  statute  of  limitations.  This  was  in  1705. 
In  thehte  case  of  WiUiams  v.  Jones,  (13  East,  439.)  the 
court  of  the  K.  B.  held,  explicitly,  that  the  Engtisk  statute  of 
linutations  was  to  govern,  notwithstanding  the  parties  had 
contracted  abroad,  and  resided  abroad  so  long  as  t6  have 
been  barred  by  the  fordgn  statute  of  limitations.  The 
statute  of  limitations  was  considered  barring  the 
remedy  only,  not  as  extinguishing  the  right.  Lord  Etten- 
borough  said,  ^^  There  was  no  tew  or  authori^  for  say^ 
ing,  that  where  there  is  an   extinction  of  the  remedy 

Vol,  in.  29 
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1817.  only  in  the  foreign  court,  that  shall  operate,  bj  comity,  te 
v^^v^to/  an  extinction  of  the  remedy  here  also." 
DsoovcB»  j^  gj^mg  j^ig  jg  „Q^  ihe  settled  law  in  ScoOand^  where 
SAT«Ti»a.  the  civil  law  is  adc^ted  as  the  common  law  of  the  land. 
Professor  Erskine^  in  his  institutes  of  the  Scatdi  Law,  (vol. 
2,  581.  §  48«)  says,  that  the  decisions  there  lutd  fonterly 
been  fluctuating  on  the  point,  but  that  the  latest  cases 
had  made  their  own  law  of  limitation  the  rule  ^of  their 
judgment,  and  this  side  of  the  que«<tion  he  considers  to  be 
founded  on  the  better  reason.  Lord  Kaimes^  {Pfindpka  ef 
Effitty,  vol.  2.  p.  353.)  speaks  with  peremptory  decision, 
and  says,  ^  it  ought  never  to  be  made  a  question ;  for  our 
own  prescription  must  be  the  rule  in  every  case  that  fiadls 
under  it.'^  The  same  rule  is,  also,?  declared,  in  equaUy  ex- 
plicii  terms,  by  Foety  in  his  Commentaries  on  the  Pandects. 
{Cam.  ad Pand.  lib.  44.  tit.  3  §  12.)  Si prtucripiimi  in- 
plenda  alia  prc^nita  sint  Umpora  in  loco  domicilii  actons^ 
alia  in  loco  ubi  rem  domicUiwn  fovet,  epeckmdum  vidUWy 
iempusy  quod  obtin/tt  ex  statuto  iocs,  in  quo  reu$  commoratm. 

I^e  counsel  for  the  plaintiffs  |Jso  refMed  to  a  pas- 
sage in  Pothicr^  {Trait,  de  la  Preectiptum,  No«  851.)  to 
show  that  the  law  of  prescription,  of  the  frfaintitf's  dotnicil, 
ought  to  govern;  but  I  apprehend  that  Poihier  alludes 
only  to  the  various  and  unequal  periods  of  limitation  pr^ 
vailing  in  the  different  provinces  of  Franccj  of  which  he 
gives  examples  in  the  section  succeeding  the  one  cited. 
He  was  not  speaking  of  foreign  rules  of  iimitatiohs,  esim 
territorium.  Pothier  has,  again  and  ag^in,  recognized 
{TraU.  dee  Ob.  No.  642. 654.  684.)  the  distinction  admitted 
in  so  many  authorities,  that  a  plea  of  the  time  of  limita- 
tion does  not  extinguish  the  debt,  but  only  bars  the  reme- 
dy. The  Frendi  law  of  prescription,  like  ours,  appears  to 
be  intended  to  apply  to,  and  govern,  directly  and  positive- 
ly, all  persons  whomsoever,  who  cannot  bring  themselves 
witiiin  one-of  4he  exceptions.  {Trait,  de  la  Praaiptimij 
No.  247.     Code  JSTapoUon^  No.  2261.) 

My  opinion  accordingly,  is,  that  the  {daintiffs  are  enti- 
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lied  to  the  whole  of  the  property  in  qtieslion ;  and  that  the      1817. 
proposition,  on  their  part,  to  divide  the  property  with  the  v^^v^^ 
unfortunate  children  of  C.  J.  F.,  who  are  defendants,  is    i>«c»u««« 
very  beneficial  to  the  latter,  and  ought  to  be  accepted.  SATmgK. 

S.  I  am  of  opinion  that  the  proposed  compromise  is, 
also,  beneficial  in  another  view  of  the  case. 

The  widow  might  have  waived  her  rights  under  the 
marriage  contract,  and  have  sued  for  her  moiety  of  the 
personal  estate  of  her  husband,  under  our  statute  of  distri- 
butions. I  see  no  impediment  to  her  right  of  election. 
The  contract  was  for  her  benefit ;  and  to  waive  it,  was 
yielding  her  title  to  the  whole,  and  accepting  of  a  part. 
It  is  said  (/nsf.  au  'dnAi  Francois  par  ^Sfgou,  torn.  2.  p.  30,) 
that  upon  the  dissolution  of  the  community,  by  the  death 
of  theJiusband,  the  wife,  or  her  heirs,  may  renounce^  or 
accept  her  rights  under  it.  The  representatives  of  the  hus- 
band would  surely  be  estopped,  in  this  case,  from  setting 
up  the  marriage  contract  as  a  bar  to  her  claim  to  a  distri- 
butive share.  That  contract  was  made  and  intended  for 
the  connubial  state ;  and  to  give  it  the  due  effect,  the  par- 
ties ought  to  have  continued  faithful  to  each  other ;  in- 
stead of  which,  we  find  that  the  wife  was  deserted  by  the 
husband,  in  1792,  after  he  had  fc^med  an  adulterous  con- 
nection; his  lawful  wife  was  left  without  protection 
and  support ;  and,  after  a  great  number  of  years,  she 
ended  her  life  in  a  hospital.  It  is  not  for  the  represen- 
tatives of  such  a  husband  to  set  up,  in  bar  of  a  distributive 
share,  under  our  statute,  a  marriage  contract  which  he  had 
thus  violated  and  abandoned.  If  the  widow  might  have 
waived  her  benefits,  under  the  contract,  and  have  resorted 
to  her  title  at  law,  her  representatives  who  have  succeed- 
ed to  her  rights,  are  entitled  to  the  same  privilege. 

If  the  demand  was  now  of  a  moiety  of  the  personal 
estate,  under  the  statute  of  distributions,  there  could  be  no 
bar  to  the  claim,  for  we  have  already  seen  that  the  ad- 
miritlraHx^  holding  that  moiety  in  trust,  could  not  have 
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1S17.      iaterposed  that  statute.    If  tlie  statute  runs  at  all  in  audi 
v^^v*^i/  a  case,  it  can  only  commence  from  the  time  that  t^e  de^ 
DseovcHv    feudants  succeeded  to  the  property,  under  an  assumed 
Satktkk.    right,  as  owners  by  virtue  of  her  will. 
"^  It  may  be  said  here  that  the  statute  gives  an  action  at 

law  of  debt,  detinue,  or  account,  to  any  person  entitled 
•  Fuf.  1.  A.  to  a  distributive  share*.    This  is  a  recent  provision,*  and 
54o!    u^Sul  ^^9  no  doubt  intended  for  the  ease  and  favour  of  the  per- 
tJi'^^*^^;  sons  entitled  to  distributive  shares.    But  I  should  appre- 
i^*  hand  it  was  not  the  intention  of  the  legislature,  by  that 

favour,  to  abridge  the  long-established  reoiedy  which 
legatees  and  the  next  of  kin  possessed  in  this  Court.  It 
could  hardly  have  been  intended,  tliat  executors  and 
administrators  might  violate  their  trust,  and  appropriate 
the  estate  to  themselves,  if  the  legatees,  or  next  of  kin, 
had  not  made  their  demand  within  the  short  period  of  sbc 
years.  Sudi  a  neyv  and  alarming  relaxation  of  the  powers 
of  this  Court  over  such  trustees,  is  not  to  be  presumed, 
and  could  not  have  been  intended.  I  admit  the  general 
principle,  that  if  the  equitable  end  legal  titles  so  far  cor- 
respond, that  the  only  difference  between  them  is,  that 
the  one  must  be  enforced  in  equity,  and  the  other  at  law, 
the  equitable  title  must  be  acted  upon  in  the  same  time 
that  the  legal  should  be,  or  it  will  be  barred.  But  this 
rule  is  where  there  is  no  subristing  trust ;  and  Lord  Maru- 
Tiers  mentions  that  circumstance,  as  forming  an  exception 
to  the  rule  which  he  so  emphatically  lays  down.  (JfcfecBt- 
cott  V,  O'Dond^  1  BaU  and  BeaUy,  166.)  Courts  of 
equity  are  not  within  the  words  of  the  statute  of  limita- 
tions; that  statute  is  adopted  and  apptied  by  the  disr 
crelion  of  this  Court,  to  suits  in  equity,  that  are  analogous 
to  those  in  which  it  is.  applied  at  law.  But  it  has  been  al- 
ways the  docjtrine  of  the  Court  that  legacies  are  not  within 
the  statute  of  limitations.  {Parker  v..  dsh,  1  Vem.  256.) 
The  same  reason  applies  to  distributive  shares,  and  with 
equal  for.ce.    They  are  considered  in^  at  least,  as  strong  a 
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l^ht  as  ddits  by  specialty,  and  are  not  barred,  except  un*      1817. 
der  the  same  prescription,  arising  fromlqpseof  time,  that  v^^'^^ 
would  bar  a  bond.    Within  that  time,  I  should  not  be  wil-    I>«cwc«» 
ling  to  protect  an' executor  or  administrator  from  the  pay-    8AT«Ti«m. 
ment  of  a  legacy  or  distributive  share,  when  he  admits 
{he  trusts  and  admits  the  assets,  and  sets  up  only  the  lapse 
oftime. 

The  demand  is  founded  on  documents  partaking  of  the 
nature  of  a  record,  as  the  probate  in  the  one  case,  and  the 
inrentory  in  the  other.  The  principle  on  which  the  couK 
proceeded,  in  Pomfret  v.  Windsor^  (2.  Fes,  A12.)  was  that 
the  statute  of  limitations  affords  no  protection  to  an  admi- 
nistrator against  thepai^  calling  for  his  distributive  share, 
though,  no  doubt,  an  administrator,  as  weD  as  an  executor, 
may  plead  the  statute  against  a  creditor  of  the  estate,  as 
was  done  in  3  Mc.  70.  They  are  only  responsible  in  the 
peculiar  character  of  trustees,  and  to  the  extent  of  that 
character,  in  respect  to  legatees  and  the  next  of  kin,  and 
in  some  other  special  cases. 

If  the  plainti£b,  then,  are  entitled  to  claim  the  distribu- 
tive share  of  the  wife,  they  could  recover  interest  upon  it, 
at  least  after  one  year  firom  the  intestate's  death,  seeing 
that  the  assets  were  appropriated  by  the  administratrix  to 
the  purposes  of  business,  and  yielded  great  profit. 

This  recovery,  however,  would  not  exceed,  and  would 
probably  fall  short,  of  a  moiety  of  the  property  now  offered 
to  be  divided  between  the  parties  to  this  suit  But  it  is  to 
he  observed,  that  if  the  marriage  contract  is  laid  aside,  the 
next  of  kin  of  C.  /.  P.  would  be  entitied  to  the  other  moiety 
of  his  estate,  which  would  sweep  away  the  whole  from  these 
unfortunate  children  who  are  now  before  the  court.  The 
terms  of  compromise  are  therefore,  beneficial,  as  well 
as  fair,  in  this  point  of  view,  so  that,  quaeunque  via  datOj 
the  terms  ought  to  be  accepted. 

I  shaD,  therefore,  declare,  that  it  is  for  the  interest  of 
the  infants  that  one  equal  moiety  of  the  property  in  the 
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possession  of  the  two  defendants,  who  are  executors  and 
guardians,  after  deducting  therefrom  their  reasonable 
expenses  and  costs,  in  the  defence  of  this  suit,  be  paid  to 
the  plaintiffit,  in  full  satisfiaction  of  their  daim,  and  that  the 
residue  of  the  costs  be  borne  by  the  parties  respecjdyely. 


Order  according. 


B.  LiviNGsToiv  against  Kane  and  others. 


IkembirfB.  A«re4«torfiltdabiUtoMtMido,orto  obttia  relief  agaiHt  a  jodgamt  ttm* 
fesied  by  lue  debtor  in  Ute  Sapreme  Covrt»  on  Uie  ground  of  fntud,  and  ob- 
tained an  iigimetum  to  etay  all  proeeedingt  on  the  jadgment ;  and  while  Uie 
Mit  was  pending  in  thii  cooirt,  he  proceeded  at  law,  andneorered  j«^g— t* 
■gainst  has'debtor,  and  issued  execution  thereon,  under  which  the  property 
of  the  debtor  was  adTcrtised  for  sale.  The  court  refused  to  dismiss  the  bil^ 
on  the  petition  of  the  defendants  ;  but  ordered  the  plaintilF  to  osake  his 
cIscMcn,  cither  to  stay  his  execution  at  bw  during  the  Continuance  oi  the 
Injunction,  or  consent  to  huTc  the  injunction  dissolved  ;  and  the  plaintiff  re- 
fusing to  make  an  election,  the  injunction  was  forthwith  dissolred. 


PETITION  of  the  defendants,  stating  that  the  plaintifl^ 
in  behalf  of  himself^  and  such  iTther  creditors  of  the  de- 
fendant, James  Kane^  as  should  come  in  and  contribute  to 
the  expense  of  the  suit<  on  the  27th  of  Aigust  last,  filed 
his  bill  against  the  defendants,  for  relief  &c.  That  an  in- 
junction was,  on  the  same  day,  issued,  enjoining  the  de- 
fendants, (except  J,  K,)  not  to  proceed  to  execution  on  a 
judgment  mentioned  in  the  said  bill,  against  the  estate  of 
the  said  /.  K^  nor  to  a  sale  on  any  execution  already  issu- 
ed. That  all  the  defendants  answered  the  bill  on  the 
20th  of  September ;  but  the  plaintiff,  notwithstanding  the 
said  suit  and  injunction,  has  prosecuted  his  suit  at  law  in 
the  Supreme  Court  against  J.  £,  and  is  proceeding,  under 
an  execution,  to  sell  the  real  estate  of  /*  £,  and  had  ad- 
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Veftised  it  for  sale  in  Mftmy^  on  ibe  Slst  of  Decmber  in-  ISIT. 
stant  The  defendants  prayed  that  the  plaintiff  might  be 
eompeOed  to  elect  to  proceed  in  tbds  court,  or  in  the  Sth 
preme  Court,  and  that,  in  the  mean  time,  all  the  proceed-  ^^** 
ings  be  stayed  ;  and  that  if  the  plaintiff  should  elect  to 
proceed  in  this  court,  that  he  be  restrained  from  proceeding 
at  law ;  but  if  he  should  elect  to  proceed  at  law^  or  shoidd 
not  make  his  election  within  nght  d&ys,  &c.  that  then  the 
bin  should  be  dismissed,  with  costs. 

It  appeared  from  the  pleadings  in  the  cause  here,  that 
Jchn  Kane  and  Jama  Kane  were  indebted  to  the  f^ntiff, 
by  two  several  bonds,  one  dated  the  27th  of  OtioheTy 
1814,  for  20,000  dollars,  and  the  other  for  15,600  doOara, 
dated  the  11th  of  April,  1815,  on  which  the  plaintiff  had 
commenced  separate  actions  in  the  Supreme  Court.  That 
John  vnA  James  K.  had  stopt  payment,  and  were  believed 
to  be  insolvent.  That  James  K  on  the  10th  of  Jlfoy  last, 
confessed  a  judgment  in  the  Supreme  Court,  in  favour  of 
the  other  defendants,  Charlftf  Kane^  Oliver  Kane  and  IXrcfc 
Van  SdieUynej  for  350,000  doUars,  which  judgment  the 
plaintiff  charged  to  be  fraudulent  and  void,  inasmudi 
as  it  gave  those  defendants  an  unjust  preference  over  the 
other  bona  fide  creditors  of  James  £,  or  if  not  void  on 
that  account,  the  judgment  was  for  a  much  larger  sum 
than  was  really  due  to  them,  and  was  confessed  for  thepur^ 
pose  of  enabling  them,  at  the  sheriff's  sale  under  an  exe- 
cution, to  purchase,  for  a  very  inadequate  consideration, 
all  the  real  estate  of  James  K^  which  was  worth,  in  their 
estimation,  more  than  500,000  dollars ;  and  that  the  plain- 
tiff believed  that  these  defendants  were  not  actual  credi- 
tors of  James  K.  at  the  time  th^  judgment  was  confessed, 
but  were  only  under  some  responsibilities  for  him,  and 
that  to  an  amount  far  less  than  the  judgment.  The  plain- 
tiff prayed  that  the  defendants  (except  Sames  K.)  might  be 
decreed  to  enter  satisfaction  of  the  judgment,  if  it  should 
appear  to  be  fraudulent,  and  if  not,  that  they  might  not  be 
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1817.      permitted  to  recover  on  it  more  than  what  was  realTy  and 
^w^^x*^^  fiii^^due  to  them,  so  as  to  make  the  least  possible  sacri- 
Unwwtpm  fic^  of  the  real  estate  of  Jamu  £,  and  also  for  an  injanc- 
^^*"'      ti<^n,  which  was  granted.    The  answers  of  the  defendants 
stated,  that  the  judgment  against  James  K  was  taken  and 
entered  up  in  good  faith,  and  far  bona  fide  debts  and  re- 
s^nabilitieB ;  that  a  small  part  of  the  consideration  was 
for  debts  due  to  them*  individuaDy,  and  the  greater  part  for, 
and  in  behalf  of  eestuy  que  trusts^  or  creditors  of  James  JST. 
for  whom  they  had  become  sureties. 
.     .The  st^kmenkd  bill  of  the  plaintiff,  filed  the  24th  of 
Oaober  last,  stated,  that  the  plaintiff  had  obtained  and 
entered  up  judgment  in  the  Supreme  Court  on  the  two 
bonds  of  Jimes  Kane   to   hhn ;  that  he  had  issued  exe- 
cutions on  the  judgments,  and  delivered  the  executions  to 
the  sheriff  of  MMny^  who  had  levied  on  the  real  estate  of 
Jomes  JEone,  and  advertised  it  for  sale. 

An  affidavit  of  the  plaintiff  was  read,  stating,  that  on  the 
18th  of  October  last,  John  fy  James  Kane^  agreed  with 
the  plaintiff  that  he  might  issue  executions  against  thei 
property,  on  the  said  judgments,  and  that  under  that  .agree- 
ment the  executions   were    delivered   to   the   sheriff  of 


•  Henry,  in  support  of  the  petition.  He  cited  1  tTar. 
Pn361.  'Mtf.  PL  200.  Cooper's  Eq.  PL  276.  1  Vesey, 
jun.  691.    2  Turner.  Ol  Pt.  615. 

R.  SedgwiekjtoutTSL.  He  cited,  3  P.  Wins.  90.  2M;. 
119.     1   Fesejhjnt^.  169.    2  Fern.  32. 

The  Chancellor.  This  is  not  the  ordinary  case  of 
an  dection.  The  plaintiff  is  not  prosecuting  the  defend^ 
ants  here  and  at  law,  *^for  one  and  the  same  matter  or 
demand,''  according  to  the  language  of  the  books  in  such 
cases.    He  has  no  suit  at  law  existing  against  any  of  the 
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dcJfendants,  except  3wiw»  Kant^  and  hi&l  counsel  admit  1817. 
fhatiiis  name  is  used  iii  the  suit  in  this  court,  pro  forma  Vi^V^to^ 
merely,  and  is  willing  to  have  it  struck  out  of  the  re-  '^^^^^ 
cord.  The  suit  at  law  is  a  judgment  against  James  KAne,  ^"^ 
for  a  debt  not  in  dispute,  and  the  plaintiff  is  endeavouniig 
to  raise  the  debt  by  execution'.  The  object  of  the  suit 
here  is  to  set  aside  as  fraudulent  a  prior  judgment,  which 
the  defendants,  as  creditors  of  Jctmes  Kancy  have  obtained 
against  him.  The  integrity  or  vahdify  of  that  prior  judg- 
ment is  not  questioned  iti  (he  plaintiff's  suit  at  law ;  nor 
does  any  proceeding  under  the  plaintiff's  judgment  at  law 
necessarily  disturb  it.  But  the  hardship  of  the  case  con- 
slsts  in  diis,  that  the  defendants  are  restrained  by  flie 
plaintiff's  duit  here,  aird  the  injunction  which  hie  has  pro- 
cured, from  pursuing  their  execution  on  their  judgment  at 
law,  while  he  is  continuing  his  remedy  there,  and  sedc* 
xng  advantages,  by  an  intermediate  sale  of  the  debtor's 
property.  If  that  property  be  personal,  he  gains,  by  the 
sale  of  it,  a  direct  advantage  over  his  rival  creditons, 
whom  he  has^  in  the  mean  time,  held  fast  by  process  from 
tins  court  If  the  r^al  estate  be  sold,  he  gains  the  legal 
title  under  his  junior  judgment,  and  will  be  enabled  to' 
take  possesion  of  the  lands,  and  to  enter  upon  the  enjoy- 
ment of  the  rents  and  profits.  Such  advantages  ought  not 
to  be  gained  by  means  of  the  process  of  this  Court.  The 
plaintiff  ought  to  hb  content  to  let  the  defendants  have  an 
equal  chance  with  him  at  law,  or  else  to  suspend  his  exe- 
cution also,  until  the  question  of  fraud,  which  has  beeii 
raised  by  the  bill,  and  denied  by  the  answers,  shall  have 
been  decided.  I  have  no  hesitation,  therefore;  i(i'  putting 
the  plaintiff  to  his  immediate  election,  either  to  stay  his 
execution  at  law,  or  to  have  the  ii^junction  dissolved. 

But  I  do  not  perceive  the  necessity  or  the  {Propriety  of 
going  further,  uhtil  the  cause  has  been  brought  to  a  hear- 
ilig    I  see  no  reason  why  the  defendants  should  insist,  also,      ^ 
upon  the  dismissal  of  the  bin.    The  plaintiff  is  not  trying 

Vol.  III.     .  do 
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r817.      ^^  validity  or  consideration  of  their  judgment,  |iy  is&f 
^ggpniu^^r  suit  at  law;  he  appears  to  me  to  have  a  right  to  continue 
livufcwcoir  bis  inquiiy  here  until  the  cause  shall  have  been  broug^ 
JUa^,       to  a  regular  decision.    In  Barkei  v.  DumaresqMj  (2  JSik^ 
■  U9.)  Lord  Hardmdce  distinguished  that  case  from  one  to 

which  the  ordinary  rule  to  elect  applied,  and  he  allowed 
Ae  plaintiff  to  proceed  at  law  to  judgment  against  (he  ad-' 
ministrator  for  the  debt,  and,  at  the  same  time,  to  proceed 
in  Chancery  for  the  discovery  and  account  of  assets.  The 
principle  on  which  the  suit  at  law  and  the  suit  in  equity,  al 
the  same  time,  for  the  same  cause^  is  prohibited,  is  the 
^'double  vexation,''  as  it  is  expressed  in  Lord  Bacpn^s 
rules  on  this  subject;  and  by  one  of  Lord  Clarendon^ s 
rules,  a  suit  pending  at  law  for  the  same  matter,  was  u 
food  plea  in  bar  to  the  siut  in  Chancery.  So,  in  JMiodker 
V.  Reed^  (1  Ball  and  Beaiijh  318.)  Lord  Mannerty  in  ex- 
plaining the  reason  of  the  rule  on  this  subject,  and  which 
now  requires  an  election  instead  of  a  plefis  obeervee,  thai 
^^  it  would  be  utterly  inconostent  with  the  eodt  of  JMStieeg, 
to  permit  a  party  to  proceed  in  this  couirt,  and  atlaw,  al 
the  fame  time,  for  the  same  demand ;  for  the  jury  may 
find  a  verdict  one  wajf,  and  the  Master  make  a  rq^iort  a 
different  way^  which  would  occasion  such  a  clashing  q( 
jurisdiction,  as  never  could  be  endured."  It  is  quite  ap- 
parent, from  this  explanation  and  history  of  the  rule,  that 
the  present  case  is  not  within  it,  to  the  extent  of  requiiii^ 
tiie  bill  to  be  dismissed.  There  is  no  ^^  double  vexatioi^^' 
by  the  continuance  of  the  suit  here. 

I  shall  do  no  more,  therefore,  undw  the  p^^esent  motion^ 
th^n  to  call  upon  the  plaintili^  to  elect  9nd  agree  forth- 
with, either  to  stay  his  execution  at  law  during  the  con- 
tinuance of  the  injunction,  or  that  the  injunction  be  dis- 
solved. The  question  of  costs  upon  this  application,  and 
an  other  questions  will  be  reserved  until  the  hearing.     ^ 

The  following  rule  was  entered ;  "  Ordered,  that  the 
plaintiii^  by  his  counsel,  forthwith  deot  and  agree  either  to 
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«tigr  bis  ezeeulion  at  law,  in  the  said  petition  raentioned,      1817.     . 
laying  tbe  continuance  of  the  injunction  heretofore  issued  ^iP^i;^'^ 
in  this  cauae,  or  that  the  said  rojunction  be  diaaolved.  Cwm»«m;a«i» 
And  the  said  plaioti^  by  hia  couneel,  having  declared  be-  copatitftw. 
{ne  the  ChuioeUor,  that  he  should  not  consent  or  elect  to . 
stay  the  execution  at  law  :  It  is  thereupon  further  order- 
ed, diat  the  said  injunction  be  dissolved,  and  the  question  of 
costs  upon  (his  application,  and  all  other  qu^sHons,  are  re- 
served until  the  hearing.^' 


Tbe  Duke  of  Cunbbrland  and  others  against  Codring- 
TSN  and  others. 

'Whnt  i  penoD  takot  a  conreyanee  of  laid  rabjeet  to  a  mortgage*  o«reaaiiliBg  JOectmbtr  81. 
to  indanniry  the  gnmtor  against  the  mortgage,  and  haTvg  paid  off  part  of 
the  iMVBbiaiiee^  diet  iateitate,  the  land  ii  the  primary  iiiad  to  be  retorted 
to  fiir  jiaymeot  of  the  residue,  and  the  heir  eannot  throw  the  charge  upon  the 
personal  representatiTes. 

If  the  purchaser  has  even  rendered  hiaoself  liable,  at  law,  to  the  mortgagee,  or 
creditor,  for  tte  paymeot  of  the  debt,  this  circumstance  wiU  not  l>e  soffieieat 
to  change  the  natand  oonrse  of  assets;  there  must,  also,  be  proof  of  strong 
•ad  decided  intention  to  subject  the  penooal  estate  to  the  diarge. 

JB^  an  express  direction  in  his  wiH,  or  by  disposition,  or  laogoage  eqnivalent 
tonn express  diveetien,  the  pnrohnser  may  throw  the  charge  upon  his  per* 
sonalnsaets. 

If  the  pnrehaser,  baring  subjected  his  personal  estate  to  the  chaige,  dies,  and 
4he  land  descends  to  his  heir,  who  is,  also,  his  personal  representatire,  aT 
tho«|^  the  personal  Innds  of  the  ancestor,  in  the  hands  of  the  heir,  were  liap 
hie  for  Um  debt,  yet,  on  the  death  of  the  heir,  his  personal  asseto  are  not  tbe 
primary  fund  for  payment 

IN  the  beginning  of  the  year  1791,  Sir  WUliam  Ptdleney^ 
for  himself  and  for  Wm.  Hornby^  and  Patrick  Cdquhmm^ 
piirdhased  of  Robert  Morris^  of  Philaddphiay  a  large  tract 
of  land  in  this  state,  caBed,  in  the  case  made  by  consent  of 
parties,  (he  ^^  Genesee  Traci,^^  in  which  Sir  WiUiam  was 
interested  in  three-fourths ;  but  as  he  and  the  other  pur- 
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18t7.  chasers  were  aliens,  a  conveyance  was  not  made  to  them, 
\j0^r%^'  After  the  sale,  the  proprietors  of  the  tract  duly  appointed 
pvMMBLAra  Charles  fViUiamsoni  a  Scotdman,  their  agent,  who  remor 
Qn>mnioTom  ved  to  th)s  cpvint^,  became  naturalized,  and  procured 
"  '  f^n^  Morrifi  and  his  wife,  an  absolute  conveyance  of  the 
Iract  to  himself^  in  fee.  paving  thus  obtained  the  legal 
title,  fVUUamson  entered  into  a  variety  of  extoisive  specu*^ 
lations,  both  ip  relation  to  the  Oene9€e  Tracts  and  other 
objects,  by  which  he  became  greatly  involved  in  debt,  and 
his  drafts  upon  his  employers,  which  they  had,  for  several 
years,  been  in  the  habit  of  paying,  increasing  greatly  in 
amount,  they  refused  any  longer  to  accept  his  bills,  and  At- 
tempted to  bring  his  agency  to  a  final  settlement,  and  to 
obtain  a  division,  and  conveyances  of  the  land  from  him, 
as  they  were,  at  this  time,  enabled  to  hold  real  estate,  by 
virtue  of  an  act  of  the  legislature  of  the  2d  of  Jipriij  1798. 
This  act,  however,  was  Umited,  in  its  duration,  to  three 
years,  and  WiUiamson  refused  to  convey  their  respective 
proportions  to  the  different  proprietors,  except  on  the  pay- 
^  inent,  from  each,  of  very  large  sums  of  momey*  To  ob* 
tain  a  conveyance,  and  to  prevent  the  land  from  being  sold 
by  the  creditors  of  WHlianisony  on  the  judgments  which 
they  would  have  obtained  in  the  suits  against  him,  Robert 
Trmpy  one  of  the  defendants,  who  was  employed  by  Sir  W, 
pis  his  agent  in  this  transaction,  induced  WiUiarnion  to  con- 
vey the  lands  to  Sir  W.^  for  a  nominal  consideration,but  upoq 
certain  terms,  by  deeds  which  were  delivered  as  escrows, 
and  persuaded  WUliamsafCs  creditors  to  stay  proceedings  in 
their  suits,  until  it  could  be  known  whether  Sir  W*  would 
jSLCcede  to  those  terms,  which  were  to  pay  WWiamam  a 
large  sum  for  his  services  as  agent,  and  to  assume  the  pay- 
ment of  h:s  debts,  several  of  which  were  secured  by  mort- 
gages on  the  premises  conveyed.  The  deed  of  convey- 
fince,  immediately  after  the  habendum^  contained  the  fol- 
lowing clauses :  ^  Subject,  nevertheless,  to  the  operatioa 
and  charge  of  all  mortgages  heretofore  executed  by  this 
s^id  C.  WiBxfxmim^  and  now  existing  as  liens  on  the  said 
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paicels,  or  tracts  of  land,  and  premises  hereby  granted  and     1817. 
fdeased,  or  any  parts  or  part  thereof.    And  upon  the  ex-  S^^^^m 
press  condition,  nevertheless,  that  the  said  Sir  W.  Ptifte-  CwiB«M.A»i> 
iMy^  his  heirs  and  assigns,  shall  ratify,  confirm,  and  carry  CopmM€Kroy> 
into  eifect,  in  like  manner  as  the  law  would  require  the 
said  C  WiiOymsim  and  his  heirs  to  do,  in  case  this  present 
grant  and  release  were  not  made,  all  and  each  of  the  leases^ 
contracts,  agreements,  or  covenaiUs,  of  whatsoever  nature, 
at  any  time,  or  times,  heretofore  made,  or  entered  into  by 
Ihe  said  C.  W^  with  any  persons,  or  person,  whomsoever, 
of  or  concerning  the  same  parcels  or  tracts  of  land  and 
premises  hereby  granted  and  released,  or  intended  to  be 
granted  and  released,  or  any  parts  or  part  thereof.'^    Sir 
W.  accepted  the  terms  which  had  been  proposed ;  and,  ac- 
cordingly, executed  two  indentures,  bearing  date,  respec- 
tively, the  2Sd  of  Jtdy,  1801,  which  were  received  by  Wir  • 
fioiiMon  as  a  fu0  compliance  with  the  conditions  of  the 
escrow. 

%  one  of  these  indentures.  Sir  W.  covenanted  with 
fFiBtofMoti,  that  he,  Sir  FF.,  and  his  heirs,  esecutors,  and 
administrators,  should,  and  would,  from  time  to  time,  and 
at  an  times  thereafter,  well,  truly,  and  sufficiently  indem- 
nify, and  save  haimless,  the  said  FFilltanwcm,  his  heirs,  &c. 
from  an  actions,  &c.  by  reason,  or  on  account  of  two  bond^ 
and  mortgages,  dated,  respectively,  the  1st  of  Deoem6er, 
1796,  executed  by  fFtBismtfon  and  TkoimM  Morris  to  Ah 
drew  Oraigiej  each  conditioned  for  the  payment  of  25,000 
pound,  Mw-Yark  currency,  with  interest,  on  or  before 
the  8tb  of  October^  1806;  and  from  another  bond  and 
mortgage,  dated  the  2d  of  Sq^emherj  1800,  conditioned  for 
the  payment  of  10,000  doUars,  in  three  years  from  the 
date,  with  interest,  executed  by  fVUliamson  and  Dudley 
JVakk  to  George  Wray;  and  on  account  of  the  balance 
due  on  another  bond  and  mortgage,  dated  the  13th  of  JSom- 
iiory,  1796,  executed  by  fVtUiameon  to  Min  Joy,  for  the 
payment  of  80,000  dollars,  with  interest. 
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181 T.  A  settlement  Imping  tfms  been  madewidi  WilKmn$o% 

s^4'^^  he  WHS  suspended  in  his  agenejT)  to  which  tfie  defendtot 
Ctmtttuam  Trmg^  was  duly  appointed,  by  letter  of  attorney,^  and 
o>p«ji0imi.  Kiade  several  payments  on  account  of  the  principal  and  in- 
terest due  on  the  bonds  and  nortgages  above  menfioned ; 
•one  of  those  to  Andrew  Cra^gie^  having  been  by  him  as- 
signed to  Bd$$inger  Fo9Ur^  and  the  other  having  been  pur- 
4sha8ed  by  Sir  FF.,  in  Ltmdcny  at  a  discount.  In  Ma^  1805, 
Sir  W.  died  intestate,  leaving  a  daughter,  Henrieila  LMra 
FuMme^  Countess  of  Hofft,  his  only  child,  who  succeeded 
to  all  his  real  property,  as  hevess  at  law,  and  todc  out  ad- 
mimstratiOD,  in  Crreaf-Brftotn,  on  all  her  Acer's  perscmJ 
estate  in  that  country.  The  Countess  had  previously  mai^ 
ried  with  Sir  Jamei  BvUmeg^  one  of  the  defendants  in  the 
original  bffl  in  this  cause,  but  by  the  marriage  contract  had 
reserved  to  herself  the  absohite  controul  and  disposal  of 
tiie  estates,  real  and  personal,  which  s^  might  acqu^ 
with  power  to  make  a  will.  Trtrnp  was  duly  appointed 
by  the  Counlesa  her  agent,  and  todc  out  lettere  of  admin- 
istration eti  tiie  personal  property  of  SNr  FF.  in  this  state. 
I}e  also  proceeded,  with  the  approbation  of  the  Counlese,  to 
mdce  payments  on  account  df  the  before  mentioned  bonds 
nnd  mortgages,  and  entirely  discharged  those  executed  to 
Joy  and  ITmy. 

Bmi ifiger  Foiter^  the  assignee  of  one  of  the  tNMide  and 
flMMTtgages  to  CtaxgUy  died  sometime  in  the  year  1805  ;  and 
in  (kUibtF  of  that  year,  a  correspondence  was  commenced 
by  the  defendant,  Mary  FoiUr^  his  widow  and  administrar 
trix,  with  TVoap,  in  relation  to  the  payment  of  the. inter* 
est  due  on  the  bond  and  mortgage  assigned  to  her  husband, 
which  continued  between  Ttoup  and  Mrs.  Fa^kr^^  agent, 
until  tAfbvemier,  1807,  and  resuhed  in  an  engagement 
by  IVoap,  in  thelifirtime  of  the  Countess,  in  his  character 
h¥k  of  administrator  and  agent,  to  pay  the  principal  and 
interest  due  on  the  bond  and  mortgage,  out  of  the  pro*> 
ceeds  of  the  PuUeney  estates,  as  fast  as  they  should  cone 
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fa  bis  bander  provided  Mrs.  Fott^  would  forbewr  to  pro*  Jftl?, 
fliaoule  (or  the  recovery  of  the  debt  Witb  (his  eagage*  ^^i^i<^^ 
nent  Mra  FMTcr  tested  oonUoty  and  did  accordinglj  fiw^  Cwwwmap©' 
bear  io  jHHMecute ;  but  as  she  aeemed  to  be  gready  in  fa»wwg. 
want  of  tbe  balaace  due  to  her,  and  the  proceeda  of 
the  estate  came  in  but  slowlyi  Trmtp  conceived  that  be 
would  not  bo  able  eventualiy  to  pay  the  debt  out  of  these 
proceeds,  wilhia  the  period  that  might  be  limiled  by  Mre^ 
F08Ur*8  exigencies.  Under  this  impreeeion^  in  OeUthtr 
and  Mvember^  1807,  he  wrote  to  the  Countess,  requestmg 
periaieeioo  to  draw  bills  upon  her>  but  these,  and  his  sub* 
sequent  oommumcations  on  the  subject,  were  not  ai^ 
sweved  by  tbe  Countess,  or  her  agent  in  EngUmdy  as  she 
was,  at  the  time,  in  an  iO  state  of  health,  and  incspable  of 
aCfeoding  to  business,  and  afterwards  died,  in  My^  1S0>, 
without  issue,  having  made  her  wil^  by  which  rite  ganre 
bar  personal  estate  to  Sir  Thomtn  Jmusy  who  was  one  of 
(be  defendants  in  tbe  original  hill,  but  is  since  deceased,  to 
the  defendant  Codringkmy  aad  another  person,  in  trust,  and 
appointed  them  her  executors ;  but  the  two  former  only 
luidertook  the  execution  of  the  will,  and  h^  real  estate 
deaceaded  to  Sir  John  JU^cA&r  Jbkmtone^  as  her  heir  at 
law,  who  was  plaintiff  in  tbe  originid  bill,  hot  is  since  de* 
ceased.  ^ 

Id  dugmt,  1808,  after  the  death  of  the  Countess,  and  be- 
£9fe  it  was  known  to  him,  Troup  procured  his  own  notesfior 
SQ^OOO  dollars  to  be  discounted  at  one  of  the  banks  in  the 
city  of  JVet0^Farfc,  and  paid  that  amount  on  account  of  Mrs. 
F^sUr^s  bond  and  mortgage,  and  for  the  piqrineot  of  the 
tesi^ie,  drew  a  biU,  for  11,000  pounds  sterling,  upon  the 
Countess,  in  favour  of  it  IVaddingUmi  of  Landony  one  of 
the  firm  of  X  W^dding^any  &  Co.  of  MvhYork.  The  biS 
was  confided  to  Ji  Waddrngton  &  Co.  to  be  remitted  by 
them  to  H.  Waddif^^  for  acceptance  and  payment; 
under  an  agreement^  that  when  it  was  paid  in  Loiidtm,  Mr. 
T^cup  should  be  at  liberty  to  draw  on  H.  fVaddingtm  for 
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Id'n.      thcr  amount.    On  its  arrival  in  Londany  the  bill  f^as  nef- 
l^V^hi/  ther  accepted  nor  paid,  owing  to  a  dispute  between  thef 
eoKBau.An>  personal  and  real  representatives  of  the  Countess,  the^ 
Copwwgtwr.  former  contending  that  the  balance  due  on  Mrs.  Faster*^ 
bond  and  mortgage  was  payable  out  of  the  mortgaged  pre- 
mises ;  and  the  latter,  that  it  was  a  charge  on  the  person^ 
al  assets  of  the  Countess.    The  agency  both  of  the  real' 
and  personal  estate  was  continued  in  Mr.  IVoiip,  by  the 
>         ^      respective  representatives. 

In  consequence  of  the  death  of  Sir  John  Lowther  Jchn- 
sUme^  the  ori^al  plaintiff  and  two  of  the  defendants, 
after  publication  had  passed,  and  before  the  cause  was  set 
down  for  hearing,  the  suit  was  abated ;  and  a  bill  qfrmvof 
was  filed  by  the  Duke  of  Oumberlandy  Earl  MatmerSj  Lord' 
.  nSBtawnfy  and  Mastertcn  Ure^  the  present  piaintiflb,  t^ho 
are  the  devisees  of  Sir  J.  L.  Johnstone.  Troup,  by  his  an* 
swer  to  the  biQ  of  revivor,  admitted  that  he  had  sufficient 
assets  to  pay  the  mortgage  debt,  should  the  Court  decree 
k  to  be  paid  out  of  the  personal  estate. 

Hariscn  and  Hoffinan^  for  the  plainti&.  It  cannot  be^ 
disputed^  but  that  if  the  debt  in  question  had  beenT  original- 
ly contracted  by  Sir  W.  P.,  or  the  Countess,  the  real  re- 
presentatives would  have  been  entitled  to  the  relief  which 
diey  now  seek,  unless  a  contrary  inference  could  be  de- 
duced from  the  will  of  the  Countess  ;  but  no  such  infer- 
ence is  in  this  case  pret^ded.  (2  Fonbl.  TV.  Eq.  290.) 
Nor  is  it  contended,  that  they  can  transfer  the  burthen  to* 
the  personal  representatives,  unlete  circumstances  can  be 
shown  to  warrant  the  inference,  that  it  was  the  intention' 
of  the  original  parties  to  make  the  debt  their  own.  {2 
FoM.  Tr.  Eq.  291.)  The  inkntion  of  the  party  from 
whom  both  the  funds  proceed,  is  the  governing  principle! 
Pockkyv.  Pockieyj  1  Vem.  36.)  If  it  were  a  debt  of  hi» 
own  contracting,  he  must  manifest  his  intention  to  exempt' 
his  personalty,  the  primary  fund  for  payment;  if  it  were 
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the  debt  of  another,  he  must  do  some  act  evincing  his  de-      1817. 
sign  to  regard  it  as  his  own,  and  disturb  the  natural  course  K^^w^^ 
of  the  two  species  of  assets;  otherwise,  the  heir  who  takes  combbrlah© 
the  estate,  takes  it  with  the  burthen  to  which  it  was  sub-  CopRiyoToir. 
jected.    Upon  these  acknowledged  principles,  courts  of 
equity  have  uniformly  proceeded,  orxprofessed  to  proceed; 
and  where  an  estate  has   been  purchased   subject  to  a 
mortgage,  and  the  purchaser  remains  entirely  passive,  the 
land  continues  to  be  charged  with  the  debt ;  but  neither 
the  executor  nor  heir  of  the  purchaser  is  liable  for  the 
satisfaction  of  it.    Such,  however,  is  not  the  present  case, 
for  Sir  W.  and  the  Countess  of  Bath  have  not  been  whol- 
ly passive. 

The  first  circumstance  which  presents  itself  as  evidence 
of  their  intention  in  relation  to  this  debt,  is  the  covenant 
of  indemnity  executed  by  Sir  W.  to  Williamson;  a  cir- 
cumstance, however,  which  is  admitted  not  to  be,  of  itself^ 
sufficient  to  shift  the  burthen  from  the  land,  and  such  has 
been  the  determination  in  a  variety  of  cases.  {Eveb/n  v. 
Evelyn^  2  P.  Wms.  591.  TweddeU  v.  Tweddett^  2  Bro.  Ch. 
Cos.  162.)  AD  these  cases,  however,  presume  a  volun- 
tary purchase  of  property,  supposed  to  be  equal,  and  more 
than  equal  to  the  debt,  and,  in  England^  producing  rents 
or  income,  more  than  adequate  to  the  growing  interest. 
In  this  instance.  Sir  W.  was  compelled  to  assume  the  pay-  ' 
ment  of  the  debt,  without  any  calculation  that  the  land 
was  an  adequate  fund  for  the  purpose,  in  order  to  obtain 
the  land;  and  it  was  natural  for  him  and  his  agent  to  con- 
clude that  he  was  substituted  in  the  place  of  Williamson, 
and  was  thenceforward  to  be  regarded,  not  as  a  surety,  but 
as  the  principle  in  the  transaction.  It  is  not  asserted  that 
an  erroneous  conclusion  as  to  a  legal  point,  is  binding  upon 
the  party;  but  it  is  conceived,  that  where  his  situation 
is  to  depend  upon  his  own  intention,  the  way  in  which  he 
himself  must  have  viewed  that  situation,  is  irrefiragable 
proof  of  tus  intention:  such-  was  the  decision  in  Pock- 
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1817.      ley  v.  Pockky,  which  has  been  a  leading  case  on  the  mh^ 
S^^/^fcr^  ject    There,  the  testator,  by  his  will,  considered  the  debt 
CfTMBBUAKp^  33  jjjg  Q^^  gyjjj  having  so  considered  it,  the  law  inferred 
c»»«niqToii.  ihat  his  personal  estate  was  the  proper  fund  for  its  dis- 
charge.   That  Sir.  Wm,  did  assume  the  mortgages  men- 
tioned in  the  condition  of  the  escrow,  is  apparent,  from 
the  laige  payments  which  were  made  by  his  agent,  with- 
out compulsion,  out  of  his  personal  estate,  on  acooont 
of  those  debts. 
If  this  case  stood  alone  upon  the  circumstances  whidi 
•  took  place  in  the  lifetime  of  Sir  fT.,  it  will  be  found  as 
strong  as  that  otBehedere  v.  Rod^arty  (6  Bro.  P.  C.  520.) 
which  though  it  may  seem  to  have  been  shaken  by  subse- 
quent decisions,  yet  is  in  perfect  harmony  with  Par9Qn$  v. 
Freeman,  {.Omb.  116.  S.  G  2  P.   Wms.  664.  n.)  where 
the  deed  of  purchase  contained  a  clause,  /^that  the  prin- 
cipal money,  with  the  interest  thereof,  from  a  certain  day, 
was  to  be  paid  and  discharged  by  the  purchaser,  out  of 
the  consideration  money  in  the  deed  expressed.'^    ESqui* 
vaknt,  and  more  than  equivalent  to  thai  clause,  is  Sir 
WttL^s  acceptance  of  the  escrow,  and,  consequently,  of  the 
conditions  on  which  the  estate  was  to  vest ;  and  this  must 
be  deemed  an  express  agreement  to  make  the  debt  in  quefrp 
tion  his  own. 

After  the  death  of  Sir  W.  Mr.  Trottpj  who  adnumstrated 
on  his  personal  property  in  this  country,  fully  discharged 
two  of  the  bonds  and  mortgages,  and  paid  the  interest  ac- 
cruing on  FosterU  mortgage ;  nor  were  any  objections  made 
on  the  part  of  the  Countess,  who  allowed  his  accounts  in 
which  these  payments  were  charged:  Nay,  more,  in  her 
correspondence  with  him,  she  refers  to  future  payments  to 
be  made,  ^according  to  the  arrangement  with  WUHam* 
9(m,"  and  inquires,  if  he  can  furnish  funds  in  j9mmca,  to 
the  amount,  or  how  much  must  be  drawn  from  England: 
and  neither  she,  nor  her  agent,  in  their  correspondence^ 
intimates  that  the  land  would  be  resorted  to  as  the  source 
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fioB  whenee  the  debt  waa  to  be  satisfied.   Mr.  Troupe  too,      1817. 
engaged  to  Ikbs.  Pwter^  to  discharge  the  debt  in  question  ^^^^^^ 
out  of  the  peraoiial  estate,  as  fiatst  as  it  came  to  his  bands,  OumtmmtsMUD 
either  in  the  course  of  his  administration  or  of  his  agency  o*Mm«ofr. 
for  tfie  Countess.    He  has,  therefore,  phdnly  assumed  the 
debt  on  her  behalf  and  designated  the  very  fond  out  of 
which  it  was  to  be  paid.    In  consequence  of  this  engage- 
ment, he  obtained  forbearance  from  the  creditor;    but 
the  personal  property  here  was  insufficient  to  meet  the 
demand ;  he^  therefore,  borrowed  money  from  the  bank, 
and  drew  biOs  upon  the  Countess,  a  measure  which  he  was 
weB  authorized  in  taking,  by  the  knowledge  that  be  had  of 
the  intention  of  the  Countess,  and  her  fieUher ;  though* it 
is  not  pretended  that  it  would  alone  be  sufficient  to  change 
or  affect  the  rights  of  the  parties. 

Upon  the  whole  they  contended,  that  from  the  acts  of 
Sir  W.  P.  and  the  countess  oiBath^  it  must  be  necessarily 
inferred,  that  they  meant  to  m^e  this  mortgage  a  debt  oi 
their  own.  If  so^  the  representatires  of  Ae  real  estate 
are  entitled  to  the  relief  sought  by  the  bill.  {Woods 
y.  HwOrngfard^  3  Ves.  130.) 

T.  d9.  Emm^  and  Wdls,  contra.  Had  Sir  W.  P.,  in- 
stead of  acquiring  an  estate  subject  to  a  mortgage,  himself 
been  the  original  mortgagor,  and  died,  as  he  did,  intestate, 
it  is  not  to  be  doubted  but  that,  according  to  the  law  of 
England^  Ins  personal  estate,  that  being  the  fund  primarily 
fiaUe  for  the  payment  of  debts,  would  have  been  held 
to  satisfy  the  mortgage  in  ease  of  the  heir.  Nor  is  it 
denied  that  such  is  the  law  of  this  state;  it  has  been 
so  long  and  so  well  settled  in  England^  that  it  must  be 
regarded  as  adopted  by  us,  and  ingrafted  in  our  own 
jurisprudence.  This,  however,  is  obvious,  that  the  rule  is 
founded  upon  principles  foreign  from  the  nature  and 
genius  of  our  government.  Its  origifl  may  readily  be 
traced  to  that  policy,  ^  which  by  giving  the  pre-eminence 
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1817.      to  real  property,  seeks  to  cherish  the  landed  aristocracy 
v.^V^^  of  the  country :  a  policy,  natural  and  proper  under  a  sys^ 
CvMBmmLAXB  tem  of  government  like  that  of  Oreal  Brkainy  but  directly 
CtfpaniOToy.  hostile  to  the  spirit  of  our  own.    These  considerations, 
though  they  will  not,  perhaps,  authorize  the  Court  to  break 
through  what  has  hitherto  been  considered  the  law  both 
of  this  country  and  of  England^  cannot  fail  to  manifest 
the  impropriety  of  extending  a  rule,  which  owes  its  obser- 
vance witli  us  to  the  mere  weight  of  authority,  and  not  to 
tlie  intrinsic  principles  of  natural  justice,  or  the  peculiar 
nature  of  our  political  institutions.    The  Court  will,  there- 
fore, not  be  disposed  to  extend  its  favour  to  the  heir  at  law, 
any  further  than  it  will  be  compelled  by  decisions  which  it 
may  deem  obligatory. 

As  the  mortgage  in  question  was  not  originally  executed 
by  Sir  W.  to  secure  a  debt  of  his  own,  the  case  does  not 
fall  within  the  rule  referred  to,  which  only  applies  .to  the 
debt9  of  the  ancestor  himself,  from  whom  both  the  funds 
are  derived.  The  rule  in  England^  applicable,  to  cases 
like  the  present,  is,  that  the  personal  estate  of  a  stranger 
to  an  incumbrance  on  the  property  which  he  acquires  sub- 
ject to  that  incumbrance,  is  not  liable  for  its  exoneration, 
unless  he  has  adopted  the  debt,  and  made  it  his  own ;  ^  the 
same,"  says  Lord  Mmnleyy  in  Woods  v.  HimHngfordy 
(3  Fes.  131.)  "  as  if  he  was  the  original  mortgagor."  This 
adoption  must  be  certain  and  unequivocal;  for,  as  Lord 
•i^Zmnley  observes  .in  the  same  case,  the  Court  has  been 
extremely  ^'  anxious  not  to  make  that^  inference,  unless 
where  it  is  perfectly  clear  and  obvious."  If  so  much  cau- 
tion be  expresed  in  an  English  tribunal,  where  the  doc- 
trine of  exoneration  is  avowedly  founded  on  the  principle, 
that  "  in  questions  between  heir  and  executor,  the  heir 
and  real  estate  are  favoured ;"  per  Lord  Hardwicke^  in 
Parsons  V,  Freematiy  {*Smb.  115.)  how  much  should  that 
i:aution  be  increased,  in  the  tribunals  of  a  country,  the 
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laws  and  political  institutions  of  which,  so  far  from  che-      1817. 
lishii^  this  principle,  are  directly  opposed  to  it.  v^^v«^h/ 

In  this  cause,  two  questions  present  themselves  :  1.  Did  CmaiMLAHii 
Sir  W.  P.  make  the  mortgage  debt  in  controversy  his  own  Copbiitotow. 
personal  debt?  2.  Was  this  done  by  the  Countess  of 
Bath  after  his  decease?  Unless  the  one  or  the  other  of 
them  did  it,  the  relief  prayed  for  cannot  be  obtained.  A 
purchaser  of  a  mortgaged  estate  may,  undoubtedly,  make 
himself,  or  his  personal  funds,  liable  for  payment ;  but  this 
is  a  question  of  intention,  and,  according  to  the  emphatic 
language  of  Lord  Tkurl&w,  there  ought  to  be  '^  a  demon- 
stration of  such  intention.'^  {BiUingkurst  v.  WdOcer,  2 
Bro.  Ch.  Cos.  608.)  It  may  not  be  easy  to  deduce  from 
the  variety  of  decisions  on  the  subject,  a  fixed,  invariable 
eriterion^of  intention ;  yet  it  is  suggested,  with  confidence, 
that  to  constitute  an  adoption,  the  purchaser  must  render 
himself  responsible,  at  law,  to  the  mor^gee,  to  pay  the 
debt ;  or  must  expressly  recognize  it  in  his  will,  treating 
it  as  his  own,  and  directing  its  payment,  in  like  manner 
with  his  other  debts.  The  covenant  of  indemnity  execu- 
ted by  Sir  IV.  on  which,  taken  singly,  the  opporfte  coun- 
sd  do  not  seem  much  to  rely,  connected  with  auxiliary 
circumstances,  has  been,  urged  by  them  ^s  proof  of  an 
adoption :  but  their  conclusions  are  not  borne  out  by  the 
facts,  and  the  &cts  show  that  the  real  property  was  con- 
sidered by  Sir  W.  and  his  daughter,  as  the  primary  fund 
out  of  which  payments  were  to  be  made,  and  that  subse- 
quent to  the  conveyance  firom  Williamsan^  during  all  th(&ir 
lifetime,  whatever  payments  were  made  on  account  of  the 
mortgages,  were  made,  it  is  true,  out  of  the  personal  estate, 
but  that  personal  estate  consisted  of  the  avails  of  the 
land. 

The  very  form  of  the  covenant  of  indemnity  argues 
strongly,  that  it  was  not  the  intention  of  Sir  W.  to  make 
the  mortgage  debts  his  own.  Had  he  intended  more,  less 
equivocal  marks  of  his  intention  would  have  been  exhibit- 
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1817.      od.   Such  a  covenant  does  not  amount  to  ui  assumplion  of 
<>i<^>^^^  the  debt;  the  whole  currait  of  authorities  shows^  that 
ci»imM.4w>  even  an  express  covenant  with  the  vendor,  by  a  person 
<3— MWffwr.  purchasing  knd  subject  to  a  mortgage,  to  pay  off  the  in- 
cumbrance, is  not  effectual  to  charge  his  perscmalty ;  and 
there  are  many  cases  to  prove,  that  even  a  covenant  sub- 
sequently entered  into  with  the  mortgagee  or  his  assignee^ 
can  have  no  higher  efficacy.     (£od^  v.  E/vdyn^  S  P. 
Wins.  664.  and  nota  UnJL    BUUn^iurtt  v.  ITdUber,  S  Bro. 
Ch.  Om.  604.    Timiberolk  v.  Fowect,  Id.  57.     CKaton  «. 
IfMgper,  3  Bro.  CSh.  Ca».  311.    BmOar  v.  Aider,  5  FeMy, 
084.)    Buikr  v,  Buikr  will  be  finuid  to  be  a  very  strong 
case  to  this  point. 

The  authorities  are  conclusive  to  show  that  neither 
payment  of  a  part  of  the  principal,  or  oi  the  interest,  is 
nn  adoption  of  the  debt,  notwitiistanding  a  covenant  to 
pay ;  whereas  here,  there  is  only  a  covenant  of  indemnity. 
In  PefbfnB  v.  BaytUun,  (£  P.  Wm$.  664.  n.)  there  was  la 
payment  of  part  of  the  principal.  In  8h^  v.  Sht^ 
(JUd)  the  interest  was  paid.  In  BiUi$igkur$t  v.  WdUury 
(2  Bfo.  tOK.  Cks.  604.)  a  ease  precisely  resemUing  tho 
present,  one  debt  was  paid  oS^  and  the  interest  of  the  other. 
Mai&eman  v.  J%rdi#ie)be,  (3  P.  Wm.  665.  n.)  is  still 
stroi^r,  for  the  devisee  of  lands  charged  with  debts 
and  legacies,  f^id  them  all  ofl^  except  a  legacy,  for  wUch 
he  gave  his  note;  yet  Lord  Ahavkn  held,  that  this  only 
made  the  personal  estate  a  collateral  fund.  So,  again,  in 
AiMetv.  PtTcival^  (3  P.  Wm.  664.  n.)  where  the  heirs 
gave  a  bond  for  the  debt  of  the  testator.  Lord  K0m|m^ 
Master  of  die  Rolls,  determined  that  the  real  estate  was 
die  oi^nal  debtor.  Yet  in  the  two  last  cases,  the  de- 
visee in  the  one,  and  the  heirs  in  the  other,  had  made 
theaotfMlves  pomnaBy  req)onsible  at  law. 

Podd^  V.  Poctiey,  (1  r«m.  36.)  cited  on  the  other 
side^  is  inapplicable  to  the  present  question,  for  there  the 
testator,  by  win,  expressly  appointed  the  debt  to  be  paid 
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out  of  his  perBonal  estate;  and  that  was  the  ground  of  1817. 
the  decision.  The  owner  of  real  estate  subjeot  to  a  mort*- 
gsf  e,  may  satisfy  it|  either  from  his  personal  property,  or 
out  of  the  real  estate  itself  from  the  rents  and  profits,  or  ©•»««■•»•». 
by  sales.  Being  the  owner  of  both  funds,  be  ean,  during  " 
bis  life  time,  apply  which  he  pleader  to  the  discharge  of 
the  debt,  and  has  power  lo  direct  which  should,  after  his 
death,  be  appropriated  to  that  purpose.  Had  the  testator, 
in  his  wis,  said  nothing  about  the  mortgage,  it  is  dear  that 
the  heir  must  have  taken  the  land  cum  cmre^  and  that  the 
personal  estate  could  never  have,  been  applied  to  his  re* 
lief.  But  be  chose  that  the  successor  to  hisr  real  property 
should  have  it  free  from  the  debt  with  which  it  was 
charged,  and  he,  therefore,  directed  his  executors  to  do, 
what  be  might  himsdf  have  done,  that  is,  to  pay  off  the 
incumbrance  from  his  personal  estate.  In  Pamom  v. 
i^Wemmi,  (MtH  U5.)  referred  to  by  the  opposite  coun- 
sel, although  it  is  very  open  to  criticism,  yet  Lord  Hari- 
wkk%  places  his  decision  on  the  ground  that  the  purchaser 
bad  covenanted  to  pay  ilie  mortgage ;  he  had  not  mere^ 
covenanted  to  indemnify  ;  it  is,  therefore,  not  analogous ; 
besides,  it  wiB  not  be  easy  to  reconcile  it  with  prior  and 
subsequent  cases,  in  all  of  which,  and  some  of  them  too 
were  decisions  of  Lord  Hardmeke  himself  although  a  co* 
venant  had  been  given  to  pay  off  the  incumbrance,  it  was 
yet  held  that  the  land  was  the  primary  fund,  and  that  the 
purchaser  had  not  made  the  debt  his  own.  {Evdynr. 
Evdyny  2  P.  Wms.  659.  Lman  v.  Mmhamy  1  Fesey,  51. 
Lacam  v.  JV/errins,  Id.  312.  Leiris  v.  Mingle^  ^mH.  150. 
a  a  a  p.  Wm.  664.  n.  FmresUr  v.  Leigh,  JlnM.  175. 
S.  C.  %  P.  Wm.  664.  n.  AwMsUr  v.  Jlfoyer,  1  Bro.  Ch. 
Cos.  454.  Shafto  v.  Shafto.  Basset  v.  PercivaL  Mat- 
theu>smr.  Hwrdmcke,  %  P.  Wms.  664.  n.  BiUinghurst  v. 
fFott^r,  2  Bro.  Ch.  Cos.  604.  Btdler  v.  BuUer,  5  Vesei/y 
584.  TwtddeU  v.  TmddeU,  3  Bra.  Ch.  Cos.  101.) 
The  case  of  Behederey.  Rochforty  {6  Bro.  P.  C.  520. 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY. 

1817.  9d.  ed.  by  Tomltn^  vol.  5.  p.  299.)  so  fkr  from  milita* 
v^v^fci^  tinj;  against  the  principles  contended  for  on  the  part  of  the 
CuMBBKLAOD  defendants,  assumes  them  throughout  as  setQed  lavr 
CopMHOTQg.  and  proceeds  on  the  ground  that  a  legal  liability  to  pay 
the  mortgage  debt  had  been  created  by  the  purchaser  ;  it 
IS  in  the  application  of  those  principles  that  its  correctness 
may  be  questioned.  But  that  case,  were  it  uncontradicted 
by  later  decisions,  ought  rather  to  be  regarded  as  standing 
on  its  own  particular  circumstances,  than  as  forming  a  ge- 
neral rule.  It  presented  an  instance  of  persevering  op- 
pression and  injustice,  at  which  our  feelings  revolt,  and 
was  peculiarly  calculated  to  awaken  in  the  minds  of  those 
who  determined  it,8ympathies  too  powerful  to  be  repressed, 
by  a  cold  and  rigid  rule  of  law,  had  such  stood  in  the  way. 
One  can  scarcely  imagine  a  case  abounding  with  stronger 
temptations  to  pass  the  limits  of  strict  judicial  right,  in  order 
to  attain  substantial  justice.  When  a  case  precisely  simi- 
lar again  occurs,  which  it  is  to  be  hoped,  for  the  honour  of 
our  nature,  never  will,  then  it  may  be  resorted  to  as  a  pre- 
cedent. It  is  sufficient,  for  the  present  purpose,  to  say, 
that  if  there  be  any  thing  in  that  decision  hostile  to  the  ar- 
guments advanced  for  the  plaintiffs,  it  was  expressly  over- 
nded  by  Lord  Jhirlovo,  in  Twedddl  v.  TweddeUy  which  has 
ever  since  been  considered,  in  ESr^land^  the  standard 
authority  on  the  subject,  and  is  uniformly  recognized,  as 
such,  by  all  the  subsequent  decisions.  {BiUinghurst  v. 
Walkery  2  Bro.  Ch.  Cos.  604.  Woods  v.  HunHngfordy  S 
Veaey^  128.     Butler  v.  BtUUr,  5  Vesey,  534.) 

If  there  were  no  act  on  the  part  of  Sir  W.  which 
amounted  to  an  adoption  of  the  debt,  still  less  has  the 
Countess  indicated  that  intention.  The  proceedings  of 
Mr.  Troup  in  paying  off  the  debts  from  the  money  arising 
from  sales  of  the  land,  were,  no  doubt,  approved  of  by  her, 
for  such  had  been  the  course  sanctioned  by  her  father, 
and  which  she  had  intimated  ]ier  design  to  pursue. 
This  was  no  evidence  of  a  determination  to  resort  to  her 
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fjerdoual  fuad,  for  the  discharge  of  the  mortgage,    ^be      181T. 
had  succeeded  alike  io  her  father's  reid  and  persoiiai  pro-  ^ii^>^^^^ 
perty,  and   might  appropriate  which  she  pleased  to  the  Cum»s»i.ijip 
purpose.    As  to  the  payments  which  have  been  made,  Copmi— ypy. 
they  cannot  be  recalled,  and  so  far  the  heir  is  entitled  to 
•the  benefit  of  them,  but  they  confer  no  right  to  call  for  a 
continuance  of  them,  or  an  extinguishment  of  the  balance 
out  cf  the  personal  estate.    This  point  is  established  by 
'the  cases  already  referred  to.    The  correspondence  be- 
tween  the  Countess  and  h^  agent,  certamly  denotes  no 
intention  to  assume  any  liability,  or  if  it  can  be  so  constru- 
ed, it  was  founded  on  a  misapprehension  of  Sir  W.^s  en- 
gagement, and  having  never  been  carried  into  effect,  can 
in  no  way  vary  the  rights  of  the  present  parties. 

The  engagement  by  Mr.  Troup  to  Mrs.  FosUr^  to  pay 
the  principal  and  interest  of  the  bond  and  mortgage  which 
she  hdd,  out  of  the  proceeds  of  the  Putteneji  estates,  as 
fast  as  they  riiould  come  to  his  hands,  on  condition  of  for- 
bearance to  prosecute,  has  been  adduced  as  evidence  of 
adoption.  If  this  agreement  were,  in  other  respects,  valid, 
still  it  is  too  vague  and  uncertain  to  be  operative.  It 
nether  appears,  how,  or  for  what  time,  Mrs.  Foster  was 
to  fcnbear  to  prosecute.  But  the  engagement  is  substan-^ 
(ially  bad.  There  is  no  evidence  that  Mr.  Troup  had  au- 
thority to  render  &e  Countess  personally  liable.  He  had  no 
power  as  agent ;  and  as  administrator,  he  could  not  subject 
the  personal  estate  in  his  handS)  to  the  payment  of  a  debt 
for  which  the  intestate  had  never  made  himself  personally 
responsiblf .  tJnless  this  was  originally  the  ddlit  of  Sir 
W^  no  engagement  by  Mr.  Troup,  as  his  administrate*, 
could  have  any  effect;  and  that  it  was  not  his  debt  has 
already  been  shown.  Supposing  Mr.  Troup  to  have  had 
authority  to  make  the  engagement,  as  agent  for  the  Coun- 
tess, it  was  then  a  promise  that  she  should  pay  the  debt  of 
another,  for  which  a  certain  real  estate  was  pledged  as 
collateral  security.    To  make  it  obligatory  on  ttie  prinei* 
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1817.      palj  a  precise  and  specific  .agreement  in  writing  bidcame 

'V^v^^  necessary,  which  should  distinctly  express  the  terms  of  the 

CcrMBEUAVD  coutfact,  tod  the  consideration  on  which  it  was  founded. 

CopBiwoTQif.  (Wain  V.  Walters,    6    Easfs  Rtp.  10.     Stars  v.  Atfifc, 

3  JokM.  Rep.  214.)    Bemdes,  no  contract,  however  fbr« 

mal)  founded  upon  forbearance  to  prosecute,  could*  be  bind* 

ing  on  the  Countess,'  unless  as  the  heiress  of  Sir  W,  i^ 

had  been  liable  for  the  payment  of  the  debt,  at  law.    To 

make  the  promise  of  an  heir  good,  in  consideration  of  foi^ 

bearance,  the  heir  must  be  liable  at  law  to  pay  the  debt 

{Barber  v.  For,  2  Sound.  136.)     Hence,  whether  Mr. 

Trmtp  be  regarded  as  agent  or  administrator,  he  had  no 

power  to  make  the  contract;  or  if  he  had,  that  power  has 

not  been  legally  executed. 

In  respect  of  the  money  borrowed,  and  the  bills  drawn 
by  Mr.  Trovji,  those  offered  no  indication  of  an  intention 
in  the  Countess  to  charge  herself  with  the  debt.  The 
right  to  make  the  loan  is  not  now  in  controversy;  and  al- 
though the  drawing  the  bill  might  well  be  justified  by  the 
high  confidence  deservedly  reposed  in  Mr.  Troup,  by  his 
principal,  yet  it  was^  strictly  and  legally,  an  unauthorized 
act,  as  is  evident  from  his  own  letters  to  the  Countess  and 
her  agent  in  England ;  and  the  cautious  and  guarded 
manner  in  which  he  proceeded^  instead  of  selling  the  biB, 
and  at  once  receiving  the  amount,  shows  that  he  himself 
viewed  it  in  no  other  Kght  than  as  an  experiment.  The 
act  of  an  agent  wholly  unauthorized,  like  this,  can  impose 
.  no  responsibility  on  the  principal 

There  is  one  general  answer  which  may  be  given  to  the 
various  acts,  whether  taken  individually  or  collectively, 
that  have  been  urged  as  proofs  of  adoption,  and  which^.  if 
the  principle  contended  for,  on  the  part  of  the  defendants, 
be  correct,  is  decisive  of  the  question.  It  is  this,  that  those 
acts  do  not  constitute  an  adoption  of  the  mortgage  debt, 
either  by  Sir  W,  or  the  Countess,  because  diey  gave  no 
right  of  action  at  law  against  either;  and  because  Sir  W.y 
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«7lio  died  intestate^  could  not,  by  will,  have  recogDized  1817. 
•md  directed  the  payment  of  it;  and  this  could  not  have  v^^v^h/ 
been  done  by  die  Countess,  whose  will,  executed  before  COT«»»atAro 
the  death  of  her  father,  is  necessarily  silent  on  the  sub- ^odmhotoit. 
ject  To  constitute  an  adoption,  there  must  have  been 
a  direct  liability  at  law  to  pay  the  debt  to  the  mortgagee 
or  the  holder  of  the  mortgage.  This  principle  is  distinct- 
ly laid  down  by  Lord  Tkwrlaw,  in  TtoeddeU  v.  TweddeU,  and 
•was  the  foundation  of  his  decision.  ^  It  is  a  clear  rule,^'  says 
be^  *^that  the  personal  estate  is  never  charged  in  equity, 
when  it  is  not  at  law ;  and  if  not  chargeable  at  law,  there  is 
no  principle  or  case  in  this  court  to  warrant  its  being 
chargeable  in  equity,  contrary  to  the  order  of  the  law.'' 
It  is  this  legal  liability  that  alone  gives  a  court  of  equity 
the  right  of  marshalling  assets.  ^  The  rule  of  marshalling 
assets,"  says  his  lordship,  in  the  same  case,  ^  is,  that  it 
must  be  a  debt  affecting  both  the  real  and  personal  estate.'' 
If  the  personal  estate  were  not  liable  at  law,  how  can  a 
court  of  equity  throw  a  charge  upon  it?  M^encc  is  such  a 
power  derived?  Unless  there,  was  a  liability  at  law,  the 
the  debt  is  clearly  not  the  debt  of  the  person  owing  the  es- 
tate, but  of  another:  and  the  statute  of  frauds  declares 
that  no  man  shall  be  answerable  for  the  debt  of  anojther, 
unless  by  an  agreement  or  note  in  writing,  and  duly  signed. 
How  then  can  a  court  of  equity,  where  no  fraud  is  pre- 
tended, burden  one  roan  with  the  dd)t  of  another,  when 
he  has  contracted  no  legal  obligation,  executed  no  agree- 
ment, note,  or  memorandund  in  writing,  in  defiance  of  ^ 
the  statute — upon  uncertain,  vague,  and  equivocal  acts,  ob- 
nosdous  to  misconstruction  and  misrepresentation,  and 
precisdy  those  which  the  statute  was  designed  to  invali- 
date? The  rule  contended  for  is  a  safe  and  salutary  one ; 
it  tends  to  that  certainty  which  is  tlie  great  object  of  law, 
and  affords  a  definite  guide  to  ascertain  the  intention  of  a 
parQr.  Many  of  the  cases  cited  show  that  even  a  legal  lia- 
bility to  pay  the  debt  of  another,  will  not,  of  itself,  make  it 
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1817.       the  party's  own,  and  subject  his  personal  estate  to  the  pay- 
\^^v^^    inent  of  it,  in  the  first  instance,  unless  it  was  coupled 
CuvBBmLAiro  Yf^j^  j^jj  intention,  that  such  should  be  the  consequence : 
CoMiKfTw  yet  it  is  evident,  that  if  that  intention  cannot  exist  wiUiovt 
^  the  liability,  there  is,  at  least,  one  ingredient  which  be- 

comes indispensable  to  form  an  adoption;  and  thus  we  ob* 
tain  a  standard  to  ascertain  the  intention,  which  otherwise 
would  be  lefl  in  utter  uncertainty,  and  dependant  oo  no 
one  fixed  or  settled  principle  whatever.  The  necessity  of 
a  legal  liability  is,  in  pursuance  of  the  doctrine  in  Twedr 
dell  v.  TufcddeV^  recognized  in  the  subsequent  cases. 
{fVoods  V.  Huntingfard,  3  Fes.  127.  BuOer  v.  fitiffcr, 
5  Fes.  639.  Waring  v.  Ward,  7  Fes.  S$2.  The  Earl  ^ 
Oxfordv.  Lord  Rodney,  14  Fes.  417.) 

Hansoriy  and  Hoffman,  in. reply.  The  counsel  for  the 
defendants,  admitting  the  rule  of  law,  both  in  England 
and  this  country,  to  be,  that  the  personal  estate  is  the  piri- 
mary  fund  for  payment  of  debts,  yet  by  attributing  that  rule 
to  a  disposition  to  cherish  a  landed  aristocracy,  and  by  hold*- 
ing  it  up  as  inconsistent  with  the  intrinsic  principles  of  natu- 
ral justice  and  the  spirit  of  our  political  institutions,  bave 
i^ndeavoiired  to  induce  the  court  to  view  the  principle  with 
)a  jealous  eye,  and  to  extend  it  no  fartlier  than  it  might 
feel  itsdf  bound  by  decisions  which  it  considered  as  obliga- 
tory. In  reply  to  thes^e  observations  it  may  be  answered, 
that  the  principle  does  not  owe  its  origin  to  the  cause  as- 
signed, for  it  applies  to  land  in  gavelkind,  as  well  as  to 
other  species  of  real  property.  It  formed  part  of  the  law 
of  England,  on  the  19th  of  .Spril,  1775,  and  consequendy 
remained  a  part  of  the  law  of  this  state.  It  has  been  wdl 
settled,  by  a  series  of  decisions  in  England ;  and  the  deci- 
sions of  the  English  courts,  until  the  period  of  our  revohi- 
lion,  upon  every  part  of  the  law  applicable  to  our  situation, 
becftipe  as  binding  upon  ua,  as  upon  those  courts  ^em^ 
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^Aft^    But  their  subsequent  decLsioiis  axe  uot,  inirineicaU      1817. 
If,  of  «ay  bbding  autiiority.     If  they  are  whoOy  independ-  i^^^^^^r 
ent  o^  or  vary  from  anterior  decisioiis ;  if  founded  upon  Cumw»*.ato 
stiAutefl  wUch  we  do  not  acknowledge,  or  which  differ  from  Cwrihotw* 
our  own,  they  arc  not  entided  to  the  dighteat  coneideratioci.  ' 

0«r  tsoiffts  are  not  to  follow  them  through  all  their  turns 
asd  windings,  but  must  adhere  to  the  legal  maxims  in  ex- 
istaice^  when  our  revolution  took  place;  and  the  only 
use  that  can  properly  be  made  of  late  adjudications,  is  to 
admit  and  follow  them,  when  they  are  the  deductions  of 
rig^t  reason  from  pre-established  principles. 

Had  the  mortgage  in  question  been  originally  the  debt  of 
8ir  W.  or  the  Countess  of  Bathj  it  follows,  of  course,  that 
the  court  would  direct  it  to  be  paid  out  of  their  personal 
estate :  but  it  is  distincdy  admitted,  that  it  was  not  ori- 
ginalfy  the  debt  of  either  of  them,  and  that  in  consequence 
of  certain  artificial  reasoning,  so  subtle  as  almost  to  escape 
4he  notice  of  the  understanding,  a  distinction  has  preirail- 
ed  between  a  debt  of  that  description  and  one  which  the 
party  himsdf  created.  That  the  heir  or  devisee  of  real 
estate  charged  with  a  debt  of  the  fcmner  kind,  may  have  the 
aid  of  lihe  personal  prop^iy  for  his  exoneration,  it  is  ne- 
cessary that  what  was  not  the  child  of  the  party  by  nature, 
and  at  its  birth,  should  become  so  by  adoption.  In  other 
words,  he  should  manifest  an  intention  to  make  the  debt 
his  own ;  and  such  is  the  language  of  Lord  Tkmiow^  in  2 
Bro.  Ch.  Cob.  608.  The  counsel  for  the  defendants  do 
not,  mdeed,  openly  deny  this  doctrine;  but  then  th^ 
contend  for  some  invariable  criterion  of  intention,  and 
have  taken  upon  themselves  to  fix  that  criterion.  Had  a 
?ule  existed  like  that  which  they  lay  down,  it  is  truly  ex- 
traordinaiy  that  those  very  accurate  writers,  Fmlianqae 
mid  Cax^j  should  not  have  known  it.  T%ey  say,  that  the 
fmrcbaser  should  appear  to  have  intended  to  make  the 
debt  his  own,  and  they  mention  certain  circumstances  as 
pot  alone  sufficient  to  manifest  such  intenti<Hi,  but  tbey 
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1817.  ^^  where  assert  that  the  infalliable  criterion  of  intentioo 
was  to  be  sought  only  in  the  circumstances  to  which  the 
counsel  for  the  defendants  have  referred. 
CM»Bn«Toir.  Why  should  those  drcumstances  exclude  all  other  en- 
"dence  of  intention?  But  unless  they  do,  the  rule  contended 
for  on4he  opposite  side  must  be  too  narrow,  and  istoo  weak 
a  foundation  to  support  the  structure  that  has  been  raised 
npon  it  Let  us  suppose  thai  the  purchaser,  having  a  sum 
of  money  in  the  hands  of  his  steward,  should  give  him  a 
precise  order  to  discharge  the  mortgage  with  it ;  can  it 
be  doubted  that  if  the  purchaser  were  to  die  suddenly  after 
giving  the  order,  this  would  be  a  sufficient  demonstration  of 
bis  intention  to  make  the  debt  his  own,  and  to  pay  it  out 
of  the  personal  estate  ?  Yet  the  creditor  might  be  no  par- 
ty to  the  order,  and  consequendy  have  acquired  no  other 
light  of  action  than  what  he  previously  possessed,  that  is, 
the  right  of  suing  by  action  of  ejectment,  or  by  bill  in 
eqqity.  Again ;  let  us  suppose  that  the  purchaser  should 
execute  a  deed  to  a  younger  son,  or  to  a  collateral  rda- 
tion,  reciting  that  he  had  made  the  purchase  subject  to  a 
mortgage,  which,  nevertheless,  he  considered  as  his  own 
ddst,  and  meant  to  discharge  it  out  of  his  personal  estate; 
can  there  be  a  doubt  of  this  being  a  sufficient  demonstra- 
tion to  adopt  the  debt,  although  there  was  no  covenant 
with  the  creditor  to  pay  the  money,  or  with  the  grantee 
to  disencumber  the  property?  Certainly,  these  acts 
would  be  far  more  clear  and  decisive  than  any  thing  in 
Parsam  v.  Freeman^  or  Lord  Behedere  v.  Rod^ort  ;  yet 
they  are  acts  falling  within  neither  branch  of  the  rule  pro- 
posed by  the  opposite  counsel. 

So  &r  from  recognizing  the  doctrine  of  an  invariable 
test,  the  Master  of  the  Rolls^  in  Woods  v.  Huniingfordy 
(S  Ves.  132.)  speaking  on  this  subject,  says,  ^  it  is  veiy 
unpleasant  for  a  judge,  where  an  inference  i&  to  be  drawn 
from  equivocal  acts,  and  the  &cts  upon  which  the  decision 
turns  are  distinguished  by  such  nice  lines*''    And  after 


Digitized  by  VjOOQiC 


CASES  m  CHANC£RT.  S49 

loeiltioniDg  some  of  the  particular  circumstances  of  the      1817. 
ease^  he  adds,  "I  cannot  collect  that  Lord  Thurkw  said,  Si^^^"^/^ 
a  man  cannot  make  a  debt  his  own  without  an  express  de-  ^^^^^'-^'^ 
daration.'^    Hence  it  appears,  that  if  there  be  no  express  Copm"<*«»* 
declaration,  the  intention  to  adopt  may   be  inferred,  tf  a 
fttir  examination  of  circumstances  will  justify  the  infer- 
ence. 

It  is  title,  that  a  mere  covenant  or  bond  of  indemnity, 
executed  by  the  purchaser  to  the  original  mortgagor,  has 
been  hdd,  whimsically  enough,  not  to  be,  in  itself  a  suffi- 
dent  indication  of  intention  to  adopt  the  debt;  loAtmtr- 
ea%,  because  in  reality  where  the  purchaser  executes 
such  an  instrument,  he  makes  his  personal  estate,  though 
eircuitously,  yet  in  every  court,  liable  for  the  debt.  It  is 
not  necessary  that  the  real  estate  should  be  at  aU  resorted 
to.  A  recovery  being  had  against  the  original  debtor, 
he  can  immediately  recover  over  from  the  purchaser,  who 
must  pay  the  amount,  without  reference  to  the  value  of 
the  mortgaged  premises.  I^  then^  this  were  a  new  pcnnt 
it  would  be  most  consonant  to  reason,  to  hold  that  a  bond 
or  covenant  of  indemnity  was. itself  an  adoption;  and 
though  from  the  weight  of  authorities.  Ibis  circumstance 
cannot  alone  be  relied  upon  as  evidence  of  intention,  yet 
it  may  weD  be  used  to  fortify  others  of  greater  importance; 
and  Lord  Mnndey  in  Builer  v.  BuUer,  (5  Ves.  538.)  in- 
timates, that  ^  if  it  was  a  new  case,  and  he  was  called 
upon  to  decide  the  point,  for  the  first  time,  he  might  have 
been  of  another  opinion.''  The  facts  in  the  present  case, 
although  some  of  them,  singly,  may  possess  little  weight, 
yet  when  taken  collectively,  they  are  sufficient  to  carry 
conviction.  Jimeta  vdknL  Thus  Lord  Ck)wper,  in  Fhwyer 
V.  Lmng^on^  (1  P.  Wms.  S72.)  observes,  ^that  where 
several  circumstances  concurred,  which,  though  each  ef 
^m  mngly  m^^ht  not  be  of  force  to  bar  the  redemption, 
yet  all  of  them  jointly  together  were  stroYig  enough  to  pre- 
vail over  it." 
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1817.         As  to  the  several  oases  anterior  to  our  revolution,  relat-" 
^^n^>^f  ing  to  diis  subject,  none  of  them  afii^ct  or  over-rule  the 
€oimsx.Am  decision   of  Lord   Hwimicke   in   Parsons   v.  Fremam^ 
CopmCTOTow.  which  has  been  so  n^uch  criticised  by  the  opposite  coun- 
'  sei,  and  which  if  it  be  law,  it  is  hardly  possible  to  say, 

that  even  upon  the  original  agreement,  Sir  W.  PJ*b  peraoiH 
-^  al  estate  did  not  become  the  primaiy  fund  for  the  payment 
of  this  debt ;  that  case  shows,  too,  that  Lord  Hard- 
wickt  considered  neither  a  liability  at  law,  nor  a  dedaia- 
lion  by  will,  as  essential  to  the  demonstration  of  tlie  pur- 
chaser's intention.  As  to  the  decisions  subsequent  to  the 
year  1775,  it  is  sufficient  to  s^,  that  if  they  vaiy  from  the 
law  as  previously  established,  they  are  of  no  authmraly. 
Bdvedere  v.  Bochfort,  was  a  decision  before  our  levdu- 
tion,  made  in  the  last  resort,  by  the  highest  tribonel  in  the 
British  eiBpire,and'mu8t  be  regarded  as  law  in  this  coun- 
try. It  is  true  that  Lord  Thurbw  has  expressed  a  disss'* 
fisfaction  with  it,  and  has  endeavoured,  as  far  as  he  couH, 
to  overrule  it.  But  it  is  difficult  to  perceive  how  his  , 
lordship,  sitting  as  judge  in  an  ifnferior  tribunal,  could  ova^ 
rule  tlie  decision  of  a  superior  court  Hie  case  before 
the  court  contains  at  least  as  strong,  if  not  stronger .  cir- 
cumstances, demonstrating  the  intention  to  adopt  the  ddM^ 
than  any  in  that  case. 

It  is  a  known  rule,  which  has  a  bearing  upon  the 
question,  that  where  the  real  estate  has  once  sustained  the 
charge^  it  is  not  to  be  a  second  time  burthened.  (1  Salk. 
153.  1  P.  fVm.  518.)  The  real  estate  in  this  case  has 
borne  the  charge ;  for  it  is  from  the  proceeds  of  it  diat 
payments  have  been  made.  All  the  reasoning  of  the  oppo- 
site  counsel,  founded  upon  the  statute  of  frauds,  is  inq;>- 
pUcable  and  fallacious.  It  may  have  been  introduced  sid 
eaptanduniy  but  cannot  seriously  be  relied  upon. 
HuiH^^n-  l^e  cause  having  stood  over  for  consideration,  the  fol- 
lowing opinion  was,  this  day  delivered  by  the,  Court  . 
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^Hfi  Chancellor.    The  question  in  this  case,  between       18 17, 
the  heir  at  law  and  the  personal  representatives  of  the  vJ^v^ii/ 
Countess  of  Baih^  is,  which  df  them  shall  pay  a  certain  c^»»»^^»" 
mortgage  debt.  Codkikotoh.^ 

Charles  WtUiamsonj  in  1801,  had  in  himself  the  legal 
title  to  the  part  then  remaining  unsold  of  what  is  called  in 
the  case  the  ^^  Oetiesee  tract,^'  and  he  held  it  as  a  trustee 
for  Sir  WtUiam  Pvlttney.  It  had  become  expedient  that 
Sir  W.  P.  should  be  invested  with  the  legal  title,  but 
fFUliamsan  refused  to  convey,  except  upon  certain  terms. 
The  terms  were,  that  Sir  W.  P.  should  pay  him  a  large 
sum  of  money,  as  a  remuneration  of  his  services  as  agent, 
and  should  assume  the  payment  of  certain  debts  against 
FFilKammm,  and  tfae  mortgage  debt  in  question  was  one  of 
them.  This  debt  arose  on  the.  purchase  of  lands  lying 
west  of  the  Genesee  river,  from  dndrew  Craigie^  in  1796, 
and  the  bond  and  mortgage  Were  given  by  WtUiamson  to 
Craigiej  to  secure  part  of  the  purchase  money.  The 
equity  of  redemption  which  WUKamsan  had  in  ttie  mort- 
gaged lands,  was  conveyed  along  with  the  other  lands  to 
Sir  W,  P.,  who  had  comphed  with  the  terms  of  settle- 
ment proposed  by  FRSiafiwon,  by  the  execution  of  two  cer- 
tain indentures.  Those  indentures  specify  precisely  the 
manner  in  which  the  mortgage  debt  was  assumed,  and  we 
have  no  evidence  of  any  other  agreement. 

By  one  of  the  indentures.  Sir  W.P.  covenanted  with  W. 
to  indemnify,  and  save  hrm  and  his  heirs,  executors,  &c. 
harmless  from  aU  suits  and  demands,  by  reason  of  the 
bond  and  mortgage.  After  this  settlement  Mr-  Troup  suc- 
ceeded as  agent  for  Sir  W.  P.  in  respect  to  his  *Smerican 
estates^  and  with  competent  powers  to  manage  them,  and 
in  the  lifetime  of  Sir  JV.  P.,  the  agent  paid  a  large  ar- 
rearage of  interest  on  the  bond  and  mortgage,  ahd  no  ob- 
jectioti  was  made  to  the  payment. 

Sir  fV.  P.  died  intestate;  and  the  first  and  leading  point 
in  the  case  is,  whether  Sir  FT.,  by  any,  or  all  of  the  abovff 
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1817.  f&cts  and  circumstancea,  made  (he  mortgage  debt  his 
v^v^fc/  own,  80  far  as  to  render  his  personal  estate,  in  the  han4« 
CuMBERLATO  q(  ^g  peTSOual  representative,  chargeable,  as  the  pri- 
CoDRiHOTOH.  mary  fund  to  be  appUed  to  the  payment  of  that  debt,  in 

exoneration  of  the  land. 
At  between  the     "^^  ^^^  appears  to  be,  that,  as  between  the  representa- 
S^ttSTJii^'IS^^^^^  *®  ^^^^  *°^  personal  estates  of  Sir   W.  P,,  the 
SSetoid  S*^  ^°^  ^^  *^  primary  fund,  and  is  to  be  first  appUed  ;  and  the 
primary  fond  to  personal  estate  is  only  to  be  resorted  to  as  auxiUary. 

MT  off  A  mofft-  *  *'  *' 

gage.  I  think  it  can  be  easily  shown,  that  this  is  now  the  settled 

English  nAt  of  equity  upon  such  a  state  of  facts. 

In  Shafio  v.  Shafto,  (note  1  to  2.  P.  fVms.  664.)  which 
was  decided  by  Lord  Thurlow,  in  1786,  the  devisee  of ' 
lan^  subject  to  a  mortgage  executed  by  th?  testator,  coot" 
nanted  wUh  the  cvoner  of  the  mortgage^  that  the  estate 
should  remain  a  security  for  the  debt  and  interest,  with 
an  additional  one  per  cent,  of  interest.  The  question 
was,  tvhether  the  personal  estate  of  the  devisee,  who  bad 
died  in  the  mean  time,  should  not  pay  the  debt  and  in- 
terest, or,  at  least,  the  arrears  of  interest,  with  the  addi- 
tional one  per  c^nt.  But  the  Lord  Chancellor  was  dear- 
ly of  opinion,  tliat  the  personal  estate  ought  not  to  dis- 
charge the  mortgage,  for  the  land  was  the  primary  fund, 
and  that  the  interest  must  foUow  the  nature  of  the  princi- 
pal, and  that  the  contract  for  the  additional  interest  was, 
also,  in  the  nature  of  a  real  charge. 

Lord  Kcnyon^  as  Master  of  the  Rolls,  laid  down  the  same 
rule,  about  tlie  same  time,  in  the  case  of  Tankerville  v. 
Faiwcet.  (2  Bro.  57.)  He  there  declared,  that  ^  where  an 
estate  descends,  or  comes  to  one,  subject  to  a  mortgage, 
although  the  mortgage  be  afterwards  assigned,  and  the 
party  enters  into  d  covenant  to  pay  the  money  borrowedy  yet 
that  shall  not  bind  his  personal  estate.''  In  that  case,  the 
devisee  of  land  having,  voluntarily,  and  very  honourably, 
charged  a  dmpk  contract  debt  of  the  testator  upon  the  land 
devised^  and  died,  the  question  was,  whether  his  personal 


Digitized  by  VjOO^IC 


CASES  IN  CHANCERY.  253 

estate  should  exonerate  his  real,  of  this  debt  ?  It  was  held       1817. 
not  to  be  the  proper  debt  of  the  devisee,  and  that  his  pei5  v^fv^^ 
sonal  estate  was  not  to  be  charged.  *  Cumbb»lahd 

Both  these  cases  contain  much  stronger  acts  of  the  sub-  Codruiotoii. 
stituted  debtor  than  the  one  before  me.  But  in  Ttoeddell^ 
T.  TmddeUy  (2  Bro,  101.  152.)  Lord  Thurlow  examined 
the  subject  more  at  large,  discussed  the  point  with  his  cus- 
tomary boldness  and  sagacity,  and  declared  the  rule  of 
equity  with  a  certainty  and  precision  which  have  render- 
ed his  decisions  a  leading  authority  in  all  the  subsequent 
cases. 

In  that  case,  •&.  purchased  the  equity  of  redemption,  in 
'  an  estate  under  mortgage,  and  agreed  with  the  mortgagor 
to  pay,  as  part  of  the  consideration  for  the  purchase,  the 
mortgage  debt,  to  the  8on*and  heir  of  the  mortgagee,  and 
the  residue  of  the  consideration  money  to  the  mortgagor. 
He  also  cownanied  vdth  the  mortgagor^  that  he  would  pay  . 
the  mortgage  debt  to  the  heir  of  the  mortgagee,  and  would 
indemnify  the  mortgagor  and  his  representatives  from  the 
mortgage. 

On  a  bin  by  the  devisee  otA.  to  have  bis  personal  estate 
applied  in  discharge  of  the  mortgage,  it  was  urged  upon 
the  argument,  that  where  the  real  estate  was,  from  the 
nature  of  the  contract,  primarily  liable,  it  should  be  first 
applied ;  and  that  though  covenants  are  added,  yet,  if 
they  are  meant  as  collateral  securities  to  the  land,  they 
eould  not  have  the  effect  of  altering  the  fund.  The  Chan- 
cellor held,  in  that  case,  that  the  personal  estate  oiA.  was 
not  bound  to  exonerate  the  real ;  and  he  said  it  was  a  clear 
rule  that  the  personal  estate  is  never  charged  in  equity,  > 
where  it  is  not  at  law ;  that  there  was  no  principle,  or 
case,  in  that  couii,  to  warrant  its  being  chargeable  in  equi- 
ty contrary  to  tlie  order  of  the  law  ;  that  the  grounds  upon 
which  former  cases  had  been  decided,  applied  to  that 
.  case ;  that  the  rule  of  marshalling  assets  was,  that  it  must 
be  a  debt  affecting  both  the  real  and  personal  estate ;  that 
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1817.      in  that  case,  the  personal  estate  never  was  Bable  by  au 

\^0r^-^^r  action  against  the  party,  and  so  he  thought  as  to  the  case 

Ciri»«»i.Ajri>  Qf  Rochfard  y.  Bdvedertj  though  the  House  of  Lords  had 

CoDftiHGTOBT.  held  the  personal  estate  liable ;  that  the  buyer  here  took 

^         -  ^^^  jg^^^  subject  to  ihe  charge,  but  the  debt,  as  to  him, 

^as  a  real,  not  a  personal  debt;  that  his  contract  with  the 

mortgagor  wa3  only  that  the  debt  should  not  fall  upon  him, 

^nd  it  w^s  a  mere  contract  of  indemnity,  and  he  would 

have  been  bound,  without  any  specific  contract  to  indem? 

nify  him. 

This  case  is  very  much  in  point ;  and  if  the  rule  of  equity 
be  correctly  stated,  it  puts  an  end  to  the  present  discus- 
sion. It  is  indeed  a  much  stronger  case  than  the  pre* 
sent,  for  here  is  no  stipulation  with  the  setter  to  pay  to  the 
pwner  of  the  mortgage  the  mortgage  debt,  as  being  part 
qf  the  consideration  mopey ;  and  here  is  no  express  cove- 
^1 0  nant  to  pay  the  n^ortg^ge  deb^  If  ere  is  only  a  naked  and 
S  V^ V        V  *  ^  covenant  of  indemnify.  •  •  • 

J^  I  was  to  question  the  case  of  TfDeddeU  v.  T%otdddl^  it 
would  not  be  from  any  prestimed  error  in  the  principle, 
but  from  a  doubt  of  its  application.    When  the  indentures 
between  the  mortgagor  and  purchaser  recited  an  agree- 
ment, by  which  4*  had  agreed  to  pay  out  of  the  purchase 
money,  to  the  son  and  heir  of  the  mortgagee,  the  principal 
and  interest  due  on  the  mortgage,  being  2,155  pounds,  and 
the  residue  of  the  purchase  money,  being   1,345  pounds, 
to  the  Inortgagor,  it  might  be  a  question  whether  the  son 
and  heir  could  not  have  sued  at  law  for  that  money,  as  so 
much  received  for  his  qse.    It  has  been  held,  that  if  one 
U  004  jftf  person  makes  a  promise  to  another,  for  the  benefit  of  a 
MonuMto^^  ^^  person,  that  third  person  may  maintain  an  action  at 
™g5'',*^jJS;lawonthat  promise.     {Dutlon  and  wife  v.   Pool,  2  Leo, 
JJ;f^J2^210.     1  Fcnl.  318.  T.Jim«,103.     Starhyy.MUl,  %feg, 

S*'u*"«*the^^'^'  '^^^^^^  ^^^^^  Cowp.  437.    Marddngton  v.  Vemoity 

pp^wJe.""       1  B  8f  PitU.  101.  note.  Lord  Mvanky^  in  3  B.Sf  PulL  149, 

ancj  note,    ib.    Schermerhome  v.  Fiwitferfceyden,   J  Jofm9^ 
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JZip.  140^)    But  the  great  value  of  this  case  consists  in    *  1817. 
Ae  principle  it  has  so  fully  and  explicitly  declared.    As  ^^M^^/ 
Lord  Kenyan  observed   in  another  cause,    "  The  use  of  C''»«»j»i'^«™ 
cases  is  to  estabUsh  principles  ;  and  if  the  cases  decide  CopBiwOToir. 
different  from  the  principles,  1  must  foDow  the  principles, 
not  the  decisions." 

In  the  next  decision  of  Lord  Tkurlawy  which  followed 
some  time  after,  {Billinghurst  v.  Walker,  2  Bro,  604.)  he 
pushed  his  doctrine  to  the  utmost  length.  The  Rectory 
of  F.  was  held  by  a  lease  for  lives,  subject  to  a  charge  of 
8,200  pounds  to  Martha  Vernon.  It  was  conveyed,  by 
Ihe  owner  of  the  lease,  to  George  Woodroffe^  subject  to 
4he  same  charge,  and  to  a  charge  of  900  pounds  to  one 
Pery  ;  and  in  the  indenture  by  which  it  was  conveyed, 
(and  to  which  Martha  Vernon  was  a  party,)  he  covenanted 
to  pay  the  charge  to  Martha  Vernon,  as  well  as  the  other 
charge.  He  discharged  the  debt  to  Pery^  and,  afterwards, 
gave  a  bond  to  Martha  Vernon  to  pay  the  interest  of  the 
2,200  pounds  during  her  life,  and  the  principal  at  his 
death.  After  repeated  renewals  of  the  lease,  6.  W,  died, 
having  devised  the  Rectoiy  to  two  of  the  defendants, 
and  appointed  two  others  of  the  defendants  his  executors. 
The  charge  being  called  in  and  paid  to  a  legatee  of  Mar- 
tha Vemonj  by  the  executors  of  G.  FT.,  the  defendants 
were  called  on  by  the  plaintiffs,  as  pecuniary  legatees  of 
O.  W^  who  were  unpaid,  to  have  the  2,200  pounds  re- 
placed by  the  devisees  of  the  Rectory,  and  paid  over  to 
them.  But  the  defendants  insisted  that,  in  consequence 
of  all*  these  transactions,  this  charge  had  become  the  per- 
sonal debt  of  6.  W. 

This  was  a  very  strong  case  in  favour  of  the  doctrine 
set  up,  in  that  instance,  by  the  defendants.  There  was 
AOt  oriy  a  covenant  by  G.  FF.,  the  purchaser  of  the  lease, 
subject  to  the  debt,  to  pay  the  debt,  and  a  covenant  in  the 
jiame  instrument  to  which  the  creditor,  or  owner  of  the 
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1817.  charge  was  a  party;  but  there  was,  afterwards,  a  bond 
vjr.^i^  given  to  her,  altering  and  extending  the  original  time  of 
CmcBBRLAKD  payment.  This  would  seem  to  have  amounted  to  that 
CoDKiiroirotr.  ^  demonstration  of  the  intention''  requisite  to  make  the 
debt  a  personal  obligation.  But  it  was  held,  that  giving 
the  bond  was  not  sufficient ;  that  it  was  merely  a  col- 
lateral security,  which  did  not  vary  the  nature  of  the 
charge,  which  continued  primarily  a  debt  upon  the  estate ; 
and  the  defendants  were,  consequently,  decreed  to  pay 
over  the  money.  It  was  admitted  that  6.  W.  made  him- 
sdf  personally  liable  to  the  creditor,  but  still  it  did  not 
throw  the  charge  on  his  personal  estate,  because  there 
was  not  a  demonstration  of  such  intention.  So  that  it 
seems  not  to  be  sufficient  that  the  stranger,  who  takes  the 
estate  subject  to  a  debt,  should  become  legally  responsi- 
ble to  the  creditor,  unless  that  responsibility  be  accompa- 
nied with  evidence  of  an  tnUnticn  to  assume  the  debt,  as 
a  personal  debt  of  his  own,  and  detached,  as  it  were,  from 
the  land. 

The  case  of  Matthesan  v.  Hardmdce^  (note  to  S  P. 
WfM.  664.)  was  decided  about  the  same  time  with  the  one 
I  have  just  considered,  by  Lord  Kenyon^  as  Master  of  the 
Rolls.  The  testator  there,  devised  an  estate  to  A  and 
B.  in  fee,  charged  with  the  payment  of  debts  and  lega- 
des.  td.  paid  all  the  debts  and  legacies,  except  one  lega- 
cy of  100  pounds,  for  which  he  gave  his  note  to  the  lega- 
tee, and  died.  It  was  admitted  that  he  had  paid  off  the 
other  incumbrances,  with  a  view  of  easing  the  estate  from 
them  altogether,  but  the  note  there  was  held  to  be  merely  a 
collateral  security,  and  that  the  devised  estate  was  the  pri- 
mary fund  for  the  payment  of  it. 

The  question  in  these  latter  cases  seems  to  be,  not 
merely  whether  the  purchaser  has  rendered  himself  liable 
at  law  to  a  suit  by  the  creditor,  but  which  estate  is  to  be 
deemed  the  primaiy  fund,  and  which  only  the  auxiHaiy, 
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when  a  man  gives  a  bond  and  mortgage  for  a  debt  of  bis  181T. 
own  contracting,  the  mortgage  is  understood  to  be  merelj 
a  collateral  security  for  the  personal  obligation.  But  when  ^° 
a  naaa  purchases,  or  has  devised  to  him,  land  with  an  in-  Copmigcroj. 
oumbrapce  on  it,  he  becomes  a  debtor  only  in  respect  to  whereamta 
the  land ;  and  if  he  promises  to  pay  it,  it  is  a  promise  rather  mortMcefor  hia 
on  account  of  the  land^  which  continues,  notwithstanding,  SoItM^**  i?* 
in  many  cases  to  be  the  primary  fund.  The  same  equity  ^3^2^^*!^' 
which  in  other  cases  makeet  the  personal  estate  contribute  ^^IJ^^^ 
to  ease  the  land,  as  between  the  real  and  personal  repre-  ^  ibcuhOw. 

edf  rendwi  him- 

sentatives,  wiU  here  make  the  land  relieve  the  personal  teif  penonaiiy 

m,  liable  to  the  eie- 

estates.    There  is  good  sense  and  jusfice  in  the  prmciple;  ditor  for  p*T. 
and  I  feel  the  force  of  the  doctrine^  that  it  requires  very  mHw  m  rdhttea 
strong,  and  decided  proof  of  intention,  before  the  court  ^gi^aueti,!* 
can  undertake  to  shift  the  natural  course  and  order  of  obli-  ^^  "foj^^My 
gation  between  the  two  estates.    We  have  already  wit-^J^^^^^^j^^. 
nessed  the  tenacity  with  which  the  court  adheres  to  the»y  »*^*    ^ 
natural  order  of  the  funds,  when  a  stranger  comes  in  and 
takes  the  incumbered  land ;  and  the  books  are  full  of  cases, 
on  the  other  hand,  which  subject  the  personal  estates  pri< 
marily)  and  as  ^4he  natural  fund,''  to   the  payment  of 
debts  originally  contracted  by  the  party,  and  even  though 
the  debt  should  be  created  by  mortgage,  without  either 
bond  or  covenant.    (1  P.  Wxn^.  291.  Free,  in  Ch.  7.  61. 
SP.  Wm.  358.  1   Fesey,  251.  %Mt.  4S0.  1  £ro.  454.) 

I  proceed  to  the  case  oif  FToocb  v.  HvnHngfordy  (3  Veseyy 
128.)  in  which  Lord  Alvaxdejf  brings  the  subject  into  dis- 
cussion. 

jB.  H.  had  mortgaged  land  to  raise  money  for  the  use  of 
his  son  Joftti.  The  land  was  afterwards  conveyed,  subject 
to  the  mortgage,  to  the  use  of  John^  who  joined  with  his 
father  in  a  covenant  for  the  payment  of  the  money.  The 
land  was  next  reconveyed  to  R.  H^  who  covenanted  to 
discharge  the  mortgage,  and  afterwards  borrowed  a  fur- 
ther sum  ftom  the  mortgagee,  and  made  a  new  mortgage 
far  the  entire  debt.    The  question  was  between  the  heii 
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1817.      and  peihsional  represeDtativesiof  A.  H^  which  estate  should 
>4^»^^^  bear  the  debt. 

CoMBBmLAXB  j^  jg  (]ifficuU  to  pcTceive  a  point  in  the  case ;  and  the 
'Covmxwrom,  Master  of  the  Rolls  was  clearly  of  opinion,  that  R.  H.  had 
made  the  debt  his  own,  though  it  was  primarily  the  debt 
of  his  son  in  equity,  and  of  himself  and  his  son  at  law. 
He  poperly  adds,  that  if  these  facts  were  not  sufficient 
to  make  the  dpbt  his  own,  a  man  never  could  make  a  debt 
his  own,  without  express  declaration.  He  was  very  care- 
ful not  to  contradict,  in  any  degree,  the  principle  establish- 
ed in  Twedddl  v.  TweddeUj  which  was  a  very  governing 
case.  In  that  case,  there  was  no  communication  with  the 
mortg^ee,  but  only  a  covenant  of  indemnity,  and  he  did 
not  by  that  act  take  the  debt  upon  himself  personally.  - 

In  Buikr  v.  Bntlerj  (5  Vesey  534.)  the  case  of  Twed- 
dell  V.  TioeddeU  is  again  recognized  and  followed  by  the 
Master  of  the  RoOs.  This  was  the  purchase  of  an  equity  of 
redemption,  and  an  agreement  with  the  vendor  to  pay  the 
m(Hlgage  debt  of  2,0001.,  and,  also,  1,000L  to  the  vendor; 
but  here,  likewise,  there  was  no  communication  with  the 
mortgagee.  It  was  admitted,  that  TweddeU  v.  TWdcleB 
was  in  point,  and  that  the  mortgage  debt  remained  prima- 
rily chargeable  upon  the  real  estate.  It  was  not  the  proper 
debt  of  Butlevy  the  purchaser,  and  he  could  not  have  been 
personally  sued  by  the  mortgagee.  Lord  •Slvafdey  col- 
lected from  the  decisions,  that  if  a  man  purchases  an  es- 
tate subject  to  a  charge,  and  does  no  more  than  covenant 
with  the  vendor  that  he  shall  be  indemnified,  it  is  not  hi» 
debt,  except  in  respect  to  the  estate  ;  and  the  estate,  and  not 
his  personal  property,  must  bear  it.  He  admitted  that  the 
purchaser  might  have  been  liable  circuitously  to  the  ven- 
dor for  his  indemnity,  but  he  said  the  decreee  would  have 
been  then  for  sale  of  the  estate. 

The  case  of  Waring  v.  Wardy  (5  Veseyy  670.  7  Vesey^ 
^32.)  is  stffl  more  interesting,  for  it  gives  the  opinion  of 
Lord  Eldon  on  this  much  litigated  question. 
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tn  that  case^  the  testator  bad  purchased  an  estate  sub-      1817. 
ject  to  a  mortgage.    He  borrowed  the  sum  of  20,000Z.  and  v^^^"^^ 
gave  a  new  bond  and  mortgage  for  it,  and  thus  made  a  CuMBatAiro 
new  and  different  contract  with  the  mortgagee.    The  heir  CopaCTaxog. 
was  decreed  to  be  exonerated  by  the  personal  assets  of  the 
testator  from  the  payment  of  that  sum,  because  the  real 
contract  was  dnly  secondary,  and  the  personal  was  the 
primaiy  contract.    Nothing  can  be  clearer  ttian  the  con- 
clusion in  this  case ;  but  Lord  Eldon  gave  his  view  of  the 
general  doctrine. 

He  observed,  that  the  rules  on  the  subject  were  Extremely 
dear,  and  that  the  principle  upon  which  the  personal  estate 
was  first  liable  in  general  cases  was,  that  the  contract  was 
primarily  a  personal  contract,  and  the  land  bound  only  tn 
aid  of  the  personal  obligation  to  fulfil  the  personal  contract. 
That  upon  the  transfer  of  a  mortgage,  not  originaDy  the 
personal  debt  of  the  party,  by  adding  his  personal  con- 
tract he  win  not  make  his  personal  estate  liable,  in  the  first 
instance.  That  Lord  Thurlow  carried  the  doctrine  to 
this  extent,  viz.  That  if  the  purchaser  of  the  equity  of 
redemption  covenants  to  pay  the  mortgage  debt,  and  also  to 
raise  the  interest  firom  four  to  five  per  cent. ;  yet,  as  be- 
tween the  real  and  personal  representatives  of  the  pur- 
chaser, the  additional  interest  was  not  eVen  primarily  a 
charge  upofk  the  personal  estate,  for  it  was  incident  to  the 
charge.  That,  even  independent  of  a  covenant  of  indem- 
fiity,  the  purchaser  of  an  equity  of  redemption  is  bound 
(o  indemnify  the  vendoi^  against  any  persona)  obligation, 
to  pay  a  debt  charged  on  an  estate  of  which  he  had  be- 
come the  owner.  That  the  case  of  Twedddl  v.  TiDeddeBf 
tvent  upon  the  principle,  tliat  (he  debt  due  to  the  mortga- 
gee, was  never  a  debt  direcUy  from  that  person  whose  per-> 
sonal  assets  were  sought.  That,  if  Lord  Tkuflau>  was 
right  upon  the  fact,  the  case  was  a  clear  authority  that 
the  purchase  of  an  equity  of  redemption  w31^  not  make 
the  mortgage  dcbf  the  debt  of  the  purchaser.    That  in 
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1817..      his  fiands  it  is  the  debt  of  the  estatCj  and  a  mortgsge  in- 
v^PV^l^  iaeBtj  as  between  his  representativesr}  ^  ^ 

CuMBMLAHD  .^n  tfac  CBSKi  of  The  Earl  of  Oxford  v.  Lady  JRodney, 
GoDmisoTonT  (14  Veny,  417.)  the  testator  parchased  an  estate  subject 
""^  to  a  mortgage,  and  paid  the  consideration  remaining  for 

the  vendor  beyond  the  mortgage,  to  the  vendor,  and  then 
covenanted  durecdj  with  the  mortgagee  to  pay  him  the 
mortgage  debt.    The  question  arose  between  his  hebr 
at  law  and  personal  representatives ;  and  Sir  fVm.  Grant, 
the  Master  of  the  RoUs,  took  occasion  to  observe,  that 
it  was  not  very  easy    to  reconcile  TweddeU   v.  Twed- 
ditt  with  the  principle  established  by  Lord  Hardmcke  in 
Parsons  v.  Freeman^  viz.  that  where  the  mortgage  money 
was  taken  as  part  of  the  price,  the  charge  becomes  a  debt 
from  the  purchaser.    But  he  admits  that  Lord  ThurhuPs 
principle  was  right,  if  the  real  result  of  the  facts  in  that 
case  was,  that  the  contract  of  the  purchaser  never  gave 
any  direct  and  immeiiaie  right  against  himself  to  the  mort- 
gagee, and  was  only  a  contract    of  indemnity  to  the  vefi*^ 
dor  against  the  mortgage.    This  case  differed  materially 
from  that  of  TweddeU  v.  TSeeddeU^  for  there  was  a  direct 
contract  with  the  mortgagee,  and  in  that  case  there  was 
no  dealing  with  the  mortgagee. 

Though  Bir  Wm.  Grant  declares,  that  TweddeU  v.  Twed- 
idl  ss  DOW  to  be  looked  upon  as  an  authority  to  the  extent 
to  which  it  goes,  yet  he  seems  to  intimate  that  an  inconsis* 
tency  existed  between  that  decision,  and  what  Lord  Thurlow 
said  in  BiHiMghurst  v.  Walker^  ^  that  if  the  charge  was  part 
of  the  piice,  then  the  personal  estate  was  liable.^  I  cannot 
mderstand  this  observation  of  Lord  Thurlowy  nor  see  the 
importance  of  the  criticism.  The  mortgage  debt  is  always 
part  of  the  pricey  unless  there  be  an  agreement  that  the 
vendor  should  take  up  the  incumbrance.  The  purchaser, 
wherever  he  covenants  to  indemnify  the  vendpr,  takes  the 
land  cum  oncre ;  this  is  the  clear  understanding  of  the 
parties,  and  the  value  of  the  incumbrance  will,  of  course. 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY  261 

be  deducted  from  the  real  value  of  the  land.  In  Tmdddl  1817. 
V.  TifiMeUf  the  charge  was  part  of  the  price,  and  Aat  vj^V%/ 
part  of  the  price  the  purchaser  was  to  pay  to  the  mortga-  Cumbmiahu 
fee.  This  was  the  case,  also,  in  BuUer  v.  Butler^  yet  CopMitqToir. 
Lord  Mtanley  takes  no  notice  of  that  distinction.  In 
die  very  case  of  BiUinghurst  v.  Walker^  the  charge  was, 
in  one  sen^e,  part  of  the  price,  for  the  land  was  conveyed 
to  the  testator  as  a  marriage  portion  for  his  wife,  after  de- 
ducting the  incumbrances  which  the  testator  was  to  pay. 
All  sales  of  equities  of  redemption,  where  there  is  no  ex- 
press agreement  to  the  contrary,  pass  the  estate  with  the 
incumbrance;  and  the  purchaser  will  always  withhold  the 
amount  of  the  incumbrance  from  what  is  deemed  the 
value  of  the  land,  and  he  pays  only  the  residue  to  the  ven- 
dor. The  only  question  in  all  these  cases  is,  wliether  a 
eight  of  action  at  law  does  not  accrue  to  the  mortgagee, 
when  the  amount  of  the  mortgage  debt  is  distinctly  mark- 
ed and  Separated  from  the  price  to  be  paid  to  the  vendor, 
attd  by  agreement  between  vendor  and  vendee,  is  left  in 
the  hands  of  the  latter  for  the  use  of  the  mortgagee.  It 
was  held  in  Mkan  v.  Blight,  (1  J(Jm8.  Coi.  205.)  that 
where  a  trust  was  created  for  the  benefit  of  a  third  per-  Whete  a  tnwt 

u    crcitid  lor  i 

son,  though  without  his  knowledge  at  the  time,  he  may  the  benefit  of  • 
affirm  the  trust,  ai^d  enforce  its  execution;  and  if  it  be  to^ongh^lrit^ 
pay  money,  he  may  enforce  its  execution  at  law.  Thist^  mej^^^I 
doctrine  was  again  affirmed  in  Weston  v.  Barker ;  (13  Johns,  Stifowfttle 
£q>.  276.)  and  I  tliink  the  same  principle  is  to  be  met  with  •"•«"^«»  ^  ^ 
in  7  Cranchj  71. 

This  series  of  cases,  which  I  have  thus  examined,  shows 
very  conclusively,  that  by  the  English  equity  system,  as  it 
has  been  declared  received  for  the  last  thirty  or  forty 
years,  the  purchase  of  the  equity  of  redemption,  in  this 
case,i)y  Sir  W.  P.  with  a  covenant  of  indemnity  to  WU- 
Uamson,  the  mortgagor,  against  the  mortgage  debt,  did 
not  make  the  debt  his  own,  so  as^tojsender  his  personal  ^^  /  /  4^  HX 
assets  the  primary  fund  to  pay  it. .  \The  cases  all  agree  ^ 
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1817.  tliat  no  covenant  with  the  mortgagor  is  suffident  for 
V^v^^  that  purpose.  Thjere  must  be  a  direct  commuoication  and 
ctTMB»aLAWD  contract  with  the  mortgagee;  and  even  that  is  notewmf^ 
CoDMnrgTQg.  unless  the  dealing  with  the  mortgagee  be  of  such  a  nature 
'  as  to  afford  decided  evidence  of  an  intention  to  shift  the 
primary  obligation  from  the  real  and  personal  fund. 
The  cases  of  Twedddl  v.  TuoeddeO^  and  Staler  v.  BuOer^ 
contained  covenants  with  the  mortgagor  to  pay  the  in-' 
cumbrance,  and  that  was  not  suflSicient.  The  cases  of 
Shafto  V.  ShaftOj  BtJlir^kurst  v.  Walker^  and  Mattheeon 
v.  Hardwidcej  contaihed  a  communication  and  contract 
with  the  mortgagee,  to  pay  the  debt,  and  even  that  was 
not  sufficient.  In  TankervUk  v,  Fawceij  ike  devisee  vo- 
luntarily assumed  a  simple  contract  debt,  and  charged  it 
on  his  land,  and  that  was  not  sufficient  It  required  such  a 
special  dealing  as  in  Woods  v.  HimUngfordf  and  Waring  v. 
Wardf  and  Oxford  v.  Roineyj  by  which  the  original  con* 
tract  seems  to  have  been  essentially  changed,  and  lost 
or  merged  in  the  new  and  distinct  engagement  with  the 
mortgagee,  It  was  dear  from  the  res  geOa  in  these  lat- 
ter cases,  that  the  party  taking  the  incumbered  estate 
meant  to  take  upon  himself  the  debt,  absolutely,  and  at 
all  events,  as  a  personal  debt  of  his  own.  So  far  from  being 
liable  to  difficulty,  it  appears  that  the  decision  in  TufeddeU 
V.  TweddeUy  did  not  go  so  far  as  other  cases  had  done^  and 
it  is  only  peculiar  in  laying  down  as  a  test,  whether  there 
was  or  was  not  a  direct  personal  dealing  and  contract 
with  the  mortgagee,  by  which  the  debt  was  assumed.J 
"'  But  we  are  told  that  no  Einglish  authorities  since  1775 
y^  are  of  binding  authority,  and  that  our  courts  are  not  to  vary 
with  the  opinions,  or  perhaps  caprice,  of  JSnglisA  tribunals. 
It  is  true,  that  we  are  not  to  be  bound  by  their  errors,  nor 
do  we  fed  subdued  by  their  authority,  but  we  can  listm 
vvith  instniction  to  their  illustration  and  application  of  the 
principles  of  the  science.  '^  Far  from  me  and  from  my 
friends,  be  such  frigid  philosophy,'^  or,  such  unreasonable 
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pride,  ^  may  turD  us' with  indifference  or  disdain  from  161T. 
the  decisions  and  the  wisdom  of  other  nations.  It  is  to  v^^^^/ 
be  reo^ected,  that  we  have  very  Htfle  domestic  prece-  Cvii«mi.aw> 
dentin  matters  of  equity  to  guide  us.  A  question  of  this  CwmiwcTw. 
kind  has,  probably,  never  before  arisen  in  our  own  courts. 
We  mu8t  resort  for  information  to  the  courts  of  that  na- 
tion from  which  our  jurisprudence,  as  well  as  the  best  of 
our  institutions,  are  derived  ;  and  we  can  do  it  with  uncom- 
mon advantage.  Within  the  last  forty  years,  the  princi- 
ples of  law,  as  taught  in  their  Courts  of  Equity,  have  been 
cultivated  with  great  talent,  and  methodized  and  explain- 
ed with  great  success.  During  that  interval  of  time,  their 
Courts  of  ESquity  have  had  a  succession  of  learned  men 
to  preade  in  them,  who  have  shed  light  on  this  portion  of 
mumcipal  law,  and  enriched  it  with  their  wisdom.  It  can- 
not, I  presume,  be  seriously  expected,  or  even  wished, 
by  the  Uberal  counsd  who  argued  this  cause,  that  I 
should  confine  my  researches  to  the  more  loose,  inaccu- 
rate, and  scanty  repositories  of  equity  learning  of  a  date 
prior  to  our  revolution,  and  that  I  should  shut  my  eyes 
upon  the  improvements  and  lights  of  the  present  age. 
Widiin  the  period  I  have  referred  to,  I  may  be  permitted 
to  mention,  without  meaning  any  invidious  comparisons, 
that  we  have  the  results  of  the  vast  labours  and  eminent 
discretion  of  Lord  Elianf  and  are  equally  instructed  by 
the  enlightened  judgment  of  Sir  Wm.  GrarUj  and  tlie  great 
diligence  and  accurate^  learning  of  Lord  Mvanley.  Within 
the  same  peroid  we  have,  also,  to  borrow  a  portrait  from 
Oibbony^^ihe  majestic  sense  of  Thurlow,  and  the  skilful 
eloquence  of  WtdderbumeJ^  Least  of  all,  ought  a  com- 
plaint to  be  made  against  the  appKcation  of  the  existing 
EngUA  law  to  this  case,  for  the  parties  litigant  are  BriHA 
subjects,  resident  in  England,  and  several  of  them  of  very 
distinguished  rank. 

It  will,  however,  be  fqund,  upon  further  inquiry,   that 
these  later  decisions  are  not  introductory  of  any  new  rule 
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1817.      Of  principle  of  equity,  but  are  only  the  application  of  prin- 

\,0r^j-^j  ciples  long  antecedently  known  and  declared.    This  I  vriU 

OoxasxLAim  qq^v  undertake  to  show,  for  I  admit  that  the  parties  are 

CoDumiToit.  entitled  to  have  the  case  decided  according  to  the  ezifitiag 

law  qftliis  courts  though  that  law  should  happen  to  be 

different  from  what  is  now  understood  to  be  the  rule  at 

<I^L  4*  lVe$tmin9Ur  HaU.  *♦• 

7^*^  {5*0  begin  with  PoekUy  v.  Pocfcfcy,  (1  Fern.  36.)  which 
came  bef<Nre  Oh.  MtHngham^  in  1681.  The  testator, 
in  that  case,  had  purchased  an  annuity  out  of  mortgaged 
lands,  and  taken  an  assignment  of  the  mortgage  to  protect 
his  purchase ;  and,  by  his  wiD,  he  directed  the  m<Mtgage 
debt,  among  others,  to  be  paid  out  of  his  personal  estate. 
The  question  was. between  the  representatives  of  the  per- 
sonal and  real  estates;  and  the  Chancellor  directed  this  debt 
to  be  paid  out  of  the  testator^s  personal  estate,  by  reason  cS 
the  express  direction  in  his  will.  This  case  ebows,  that  at 
that  early  day,  the  purchase  of  land,  subject  to  a  mortgage 
debt,  did  not  make  the  debt  personal;  and  that  it  required 
an  express  declaration,  by  will,  to  chai|;e  the  personal 
assets  with  it.  But  I  cite  the  case  principally  for  the  ob- 
servations made  by  the  counsel  upon  the  argument,  and 
which  may  be  considered  as  evidence  of  the  rule  as  thea 
understood.  The  counsel  observed,  by  way  of  illustration, 
that  if  a  man  piu'chased  an  equity  of  redemption,  he  must 
hdd  the  land  subject  to  the  debt;  but  the  debt  never  charge 
ed  his  person,  nor  did  it,  in  any  sort,  become  his  proper 
debt. 

So,  again,  in  Coveniry  v.  Coventry^  (9  Mod.  12.  2  P* 
Wms.  222.  Str.  596.)  Eari  Gilbert  had  an  estate  fcnr  Ufe, 
with  power  to  settle  a  jointure  on  his  wife ;  and  he  cove- 
nanted to  settle  lands  according  to  the  power,  and  died  be- 
fore the  power  was  executed.  The  plaintiffs  brought  a 
bill  against  the  heir  to  have  a  specific  execution  ct  the 
power.  Lord  Macdetfiddj  with  the  assistance  of  two 
judges,  hdd,  ^that  the  assets  of  Earl  OUbert  should  not 
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come  in  ezooeration  of  the  settled  estate,  for  wherever      1817. 
assets  are  brought  in  exoneration,  there  the  debt  origmatty  Ni^v^^ 
ehtnrged  the  persotMky.     The  eooenoiK  remained  as  a  real  <^^»^^«» 
lien  on  tlie  settled  estate,  and  there  could  be  no  applica*  Cop>iiieTOjy> 
tion  of  the  personal  estate,  since  there  was  no  deil  of 
which  the  personal  estate  was  to  be  exonerated.'^ 

Here  the  general  principle  pervading  all  the  subsequent 
cases,  was  strongly  and  distinctly  declared. 

In  Bagot  V.  Oughtan^  (1  P.  Wrna.  347.)  the  ancestor 
mortgaged  Ins  estate,  and  died.  His  daughter  and  heir 
married  B^  who,  by  fine,  setded  the  estate  on  her  and 
her  husband,  and  he  joined  in  an  assignment  of  the  mort- 
gage, and  covenanted  to  pay  the  money.  It  was  held 
by  Lord  Ch.  Ccwper^  that  the,  personal  estate  of  the  de- 
ceased husband  was  not  liable  to  be  applied  in  ease  of  the 
mortgaged  premises,  for  the  covenant  was  only  an  addi- 
tional security  for  the  satisfaction  of  the  lender,  and  was 
not  intended  to  alter  the  nature  of  the  debt. 

That  case  goes  as  far  as  any  of  the  modern  cases.  The 
husband  had  thcfre  become  jointly  seized  of  the  estate,  and 
he  deals  with  the  mortgagee,  by  his  personal  covenant  to 
pay,  and  still  the  order  of  the  funds  was  not  affected. 

The  subsequent  case  of  Evdyn  v.  Evelyn^  (2  P.  Wms. 
659.)  is  equally  strong,  and  it  had  great  sanction ;  it  ad- 
hered to  such  strictness,  in  preserving  the  original  cha- 
racter of  the  two  funds,  as  even  to  shake  the  resolution  of 
Lord  Thurlow. 

In  that  case  O.  E.  mortgaged  the  land  for  1,500L,  and 
bis  son  6.  £.,  afterwards  caoenanted  with  As  asrignee  of 
the  mortgage  to  pay  the  money.  He  succeeded  to  the 
premises,  by  settlement,  after  the  death  of  his  father,  and 
died  intestate.  The  question  was,  whether  his  personal 
estate  should  be  applied  to  pay  off  the  mortgage  executed 
by  his  fiither,  in  consequence  of  the  covenant  he  made.  It 
was  held  by  Lord  ChanceDor  King^  assisted  by  the  Chief 
Justice  of  the  K«  6.,  and  the  Master  of  the  RoDs,  that 
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1817.      the  son's  personal  estate  was  not  to  be  chai|^  for  it  was 
v^^'^fc/  stin  the  father's  debt,  and  the  .covenant  of  the  son  was  to 
Cdmbsuavd  be  considered  only  as  a  surety  for  the  land,  which  was  (he 
original  debtor. 

Lord  Thurhwy  in  AuMster  v.  MayeTy  (1  Bro.  454.) 
seemed  inclined  to  think,  that  in  that  case,  the  son  by  lus 
covenant  had  made  the  debt  his  own,  and  he  supposed  the 
idea  of  the  court  must  have  been,  that  the  covenant  was 
by  way  of  accommodating  the  charge,  and  not  of  making 
the  debt  lus  own.  But  there  are  so  many  cases,  and  even 
some  decided  by  Lord  TAur loio,  in  which  a  mere  bond 
or  covenant  to  the  mortgagee  will  not,  of  itself  and  with* 
out  other  circumstances,  shift  the  charge,  that  I  see  no 
ground  for  surprise  at  this  commanding  decision. 

In  Lemanv.  JV^erniAom,  (1  Fesey^  57.)  the  same  deci- 
sion was  given.  An  estate  descended  to  a  son.  incumbered 
with  a  mortgage,  and  he  ctntemuUed  mih  the  assignee  of  Ae 
mortgage  to  pay  d,  and  died.  It  was  held  by  the  Master 
of  the  Rolls,  on  the  authority  of  the  cases  of  Be^ot  v.  ^ 
Ougktony  and  Evdyn  v.  Evelyn^  that  the  personal  estate 
of  the  son  was  exempted,  and  that  it  was  still  the  ances- 
tor's debt. 

We  come  next  in  the  order  of  time,  to  the  case  of  Par- 
sons V.  Freeman,  {Amb.  115.  i  P.  Wins.  664.  note.) 
which  seems  to  have  been  much  relied  on  by  the  counsel 
ibr  the  plaintiflfs,  though  I  cannot  perceive  that  it  disturbs, 
in  any  material  degree,  the  general  current  of  authority. 

The  case  is  very  loosely  and  imperfectly  reported,  and 
if  Lord  Hdrdwieke  is  not  made  to  speak  with  the  precision 
with  which  he  usually  thought,  it  must  be  imputed  to  the 
deficiency  of  the  case,  which  gives  us  no  fects,  and  a  very 
brief  note  of  an  (pinion :  he  says,  that  if  the  ancestor 
has  done  no  act  to  charge  himself  personally,  the  heir  at- 
law  must  take  the  estate  cum  onere.  So,  if  one  purchase 
the  equity  of  redemption,  mth  usual  covenants  to  pay  off  the 
mortgage^  he  knows  of  no  determination  upon  such  a  case, 
but  is  inclined  to  think  the  heir  could  not  come  to  have 
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the  estate  exonerated.    Then,  he  adds,  that  sach  was  not      1817, 
the  case  before  him,  which  was  an  agreement  with  the  v^v^^ 
vendor  for  the  purchase  of  an  estate  for  90i.,  of  which  he  Cumberlaw) 
agreed  to  pay  86/.  to  the  mortgagee,  and  4/.  to  tha  vendor;  CopBiaioToir. 
and  he  thinks,  in  that  case,  the  words  were  sufficiently 
strong,  by  express  contract  to  pay,  to  show  an  intention 
to  make  the  debt  his  own,  and  the  heir  was  entitled  to  the 
application  of  the  personal  estate. 

I  have  already  observed,  that  such  a  special  agreement' 
'between  the  purchaser  and  seller  of  the  equity  of  redemp- 
tion, by  which  the  mortgage  debt  is  considered  as  so  much 
money  left  in  the  hands  of  the  purchaser  for  the  use  of  the 
mortgagee,  would  seem  to  be  sufficient  ground  for  a  suit 
at  law  by  the  mortgagee.  If  so,  this  case  is  directly  within 
the  principle  of  Tweddell  v.  Txoeddell ;  and  Lord  Thurlm 
is  said,  (S  Vesey^  131.)  even  to  have  approved  of  that  de- 
cision. But  the  case  is  certainly  of  no  use  to  the  pre- 
sent plaintiffs,  as  Lord  Hardmcke  admits,  that  the  pur- 
chase of  an  equity,  with  covenants  to  pau  off  the  mortgage^ 
does  not  make  the  debt  personal ;  and  m  the  case  before 
me^  it  is  again  to  be  repeated,  there  is  nothing  more  than 
a  covenant  of  indemnity.  I  have  no  doubt,  that  if  we 
were  in  possession  of  all  the  facts  in  that  case,  we  should 
discover  some  special  circumstances  which  took  it  out 
of  the  general  rule.  As  it  now  stands,  it  is  repugnant 
to  most  of  the  cases  which  preceded  and  followed  it.  The 
mere  covenant  wWi  ike  vendor  to  pay  the  mortgage  dtbt^ 
does  not  shift  the  charge  from  the  fund  primarily  liable. 
Most  of  the  cases  do  not  give  that  effect  even  -to  a  cove- 
nant with  the  mortgagee.  There  must  be  circumstances 
in  addition  to  the  covenant  Lord  Hardwicke  himself  so 
decided,  shortly  after  the  case  of  Parsons  v.  Freeman. 
Thus,  in  Letvis  v.  JVhtig/e,  (•Ant.  150.  2  P.  Wms.  664. 
note.)  an  estate  came  to  the  wife  incumbered  with  a  mort- 
gage debt.  The  husband  borrowed  money,  by  bond  and 
mortgage  on  the  wife's-estate,  and  she  joined  in  the  mort- 
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1817.      gage,  as  the  money  was  partly  for  the  husband's  us^ 

v^v^^  and  partly  to  discharge  her  debts,  dum  sola.     The  kusband 

CumtMLMMto  g^^  ^  j^^  ^^  ^^  covenanted  to  pay  the  whole  monies 

CopRiwoToir.  seemed  by  the  mortgage.    But  Lord  Hardwicke  considered 

**  the  land  as  still  the  primary  fund,  and  he  would  not  com' 

pel  the  husband  to  exonerate  the  land.    He  presumed  the 

intention  was  otherwise. 

Forester  v.  Leigh,  [Amb.  171.  2  P.  Wms.  664.  note.) 
,is  a  strong  decision  of  Lord  Hardwicke  to  the  same  effect 
The  testator  purchased  several  estates  subject  to  mort- 
gages, with  regard  to  one  of  which  he  covenanted  to  pay 
the  mortgage  money ;  and  as  to  anotlier  estate  under  the 
mortgage,  he  purchased  only  part  of  it,  and  he  and  another 
purchaser  covenanted  to  pay  their  respective  shares,  and 
indemnify  each  other.  It  ^vas  held,  as  between  the  lega- 
tees of  the  personal,  and  the  devisee  of  the  real  estate, 
that  these  covenants  did  not  make  the  mortgages  personal 
debtig  of  the  testator.  That  was  not  the  purpose  of  the 
covenants. 

But  the  case  of  the  Earl  of  Bdvedwe  v.  Rodffort^  (6. 
Bro.  P.  C.  520.)  is  thought  to  have  established  a  rule  much' 
more  favourable  to  the  heir  than  that  dechred  in  many 
of  the  cases,  and  the  counsel  for  the  complainants  seemed 
to  place  much  reliance  upon  its  application,  as  well  as 
upon  its  authority. 

The  case  wa?  this ;  Hughes,  in  1706,  mortgaged  lands  in 
Ireland  to  Probyj  to  secure  a  debt  of  450  pounds,  with  in- 
terest. In  1707,  H  sold  his  equity  of  redemption  to  Lord 
Rochfort  for  900  pounds,  and  in  the  covenant  of  war- 
ranty, he  excepted  the  mortgage,  and  the  deed  stated  that 
the  mortgage  debt  and  interest  were  to  be  paid  and  dis- 
charged by  Rochfort  out  of  the  consideration  of  900 
pounds.  On  the  back  of  the  deed,  there  was  also  indors- 
ed a  receipt  for  the  900  pounds,  in  this  manner,  viz.  ^  450 
pounds  on  the  perfection  of  the  deed,  and  450  pounds  al- 
lowed on  account  of  the  mortgage." 
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Lord  Rodifort  never  paid  the  debt ;  and  in  1 726,  he  made      1817- 
his  will,  and  gave  a  large  pereonal  estate  to  his  wife,  and  he  v.^v^^ 
ilso  devised  the  mortgaged  premises  to  her  for  life,  and  then  Citmberlaiid 
to  his  eldest  son  George  Rochfort^  in  fee,  subject  to  certain  Copmotw. 
debts  and  legacies.    He  declared  that  his  wife  was  to  hold 
ihe  land  devised  to  her  free  of  the  mortgage  debt  and  eve-  * 
ry  incumbrance  during  her  life,  and  he  directed  that  his 
son  George  should  pay  the  interest  of  that  mortgage  dfebt 
out  of  othei  lands  devised  to  him.    After  giving  some  pe- 
cuniary legacies,  he  bequeathed  the  rest  of  his  personal 
estate,  after  paipnerU  of  aU  his  just  debts,  and  all  his  real 
estate,  to  his  son  George^  and  made  him  sole  executor. 

George,  the  son,  proved  the  will  after  his  father's  death, 
and  he  kept  down  the  interest  on  (he  mortgage  debt,  but 
never  paid  the  principal.  His  mother,  also,  released  to 
faim  her  life  estate  in  the  mortgaged  premises.  In  1730, 
he  made  his  will,  and  gave  small  annuities  to  his  youn- 
ger sons ;  the  mortgaged  premises  he  gave,  according  to 
such  estate  as  he  had  therein,  to  his  youngest  son,  Wil- 
liam Rodifort;  and  he  gave  the  principal  part  of  his 
estate,  real  and  personal  to  his  eldest  son  Robert,  after- 
wards Earl  of  Belvedere.  The  provision  for  the  youngest 
son,  and  the  other  children,  was  very  small.  The  estate 
left  to  the  eldest  son  was  immense. 

After  the  death  of  George,  the  elder  brother  whose  in- 
come, at  that  time,  was  3,800  pounds  sterling  a  year,  re- 
fused payment  of  principal  or  interest  of  the  mortgage  debt 
charged  on  the  land  devised  to  the  youngest  brother ;  and 
the  younger  brother  being  under  straightened  circum- 
stances, and  with  an  increasing  family,  was  unable  to  keep 
down  the  interest,  and  at  last,  in  1739,  the  mortgage  was 
foreclosed,  but  the  estate  by  the  humane  indulgence  of 
the  creditor,  vv'^as  not  sold  under  the  decree,  until  the  year 
1756.  The  younger  brother,  at  last,  filed  his  bill  against 
the  executors  of  his  father,  (of  which  his  elder  brother  was 
one,)  and  of  his  grandfather,  to  have  the  mortgage  debt 
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1817.  paid  out  of  the  personal  assets,  in  ease  of  the  land  de- 
v^^N^^  vised  to  him.  The  bill  was  originally  filed  in  1749,  in  ,the 
CcMBERLAxiD  Couft  of  Chanccry  in  Ireland,  and  the  final  decree  was  pro- 
CoDRiwoToy.  nounced  by  Loi:d  Ch.  Lifford,  in  1770. 

The  Lord  Chancellor  decreed,  that  the  mortgage  debt 
was  to  be  considered  the  debt  of  Lord  Rochfort^  the  giand- 
father,  at  the  time  of  his  death ;  and  that  his  personal 
estate,  in  the  hands  of  his  son  and  heir,  George,  and  which 
since  came  to  the  hands  of  his  grandson,  Robert^  Earl  of 
Belvedere^  was  liable  to  the  payment  of  that  debt,  in  ez<» 
oncration  of  the  real  estate  devised  to  WiUiam^  the  plain* 
tiff. 

This  decree  was  affirmed,  on  appeal,  by  tlie  House  of 
Lords. 

The  simple  narration  of  this  case  is  exceedingly  calcu- 
lated to  enlist  the  feelings  in  favour  of  the  decree,  and 
every  person  would  naturally  be  tempted,  by  the  interest 
and  pathos  of  the  story,  to  press  every  circumstance  to  the 
greatest  extent  for  the  relief  of  the  younger  brother.  But 
hard  cases  oflcn  make  bad  precedents,  and  it  is  certain 
that  this  case  has  ne^cr  since  been  regarded  as  a  safe  and 
sound  authority.  Lord  ThurUno  rejected  it,  though  fie  was 
one  of  the  counsel  for  the  respondents  upon  the  appeal. 
Lord  Alvavley  says,  there  are  many  difficulties  occurring 
against  the  judgment,  and  he  does  not  rely  upon  it;  and 
Lord  Eldo/iv,  and  Sir  Wm.  Grant,'  take  no  notice  of  it  ii> 
their  criticisms  and  discussions  on  this  much  agitated  sub* 
ject. 

It  is  impossible  to  know  upon  what  precise  grounds  the 
decree  was  placed  by  the  House  of  Lords.  The  counsel 
for  the  respondents  relied  upon  the  fact  contained  in  the 
deed  of  the  purchase  of  the  equity  of  redemption  by  Lord 
Rochfort,  that  the  mortgage  debt  was  expressly  ascertained^ 
and  set  apart,  and  left  in  the  hands  of  the  purchaser,  to 
be  by  him  paid  to  the  mortgagee.  Lord  lAffordy  sems  to 
have  considered  this  fact  as  decisive  evidence,  that  liOrd 
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Rodifort  made  the  debt  his  own  personal  debt,  and  thie,  1817. 
probably,  was  the  g^und  of  his  decree.  If  it  was  consi-  v^^v^^ 
dered  that  an  action  of  law  might  have  been  brought  by  Cumbbrlahd 
the  mortgagee  upon  the  affirmance  of  this  trust,  then  the  Copm^otok, 
case  would  come  directly  within  the  principle  of  TioeddeU 
V.  TvbeddelL  But  the  counsel  for  the  respondenta  urged 
other  reasons,  founded  on  the  will  of  the  original  purcha- 
ser, as  if  he  had  there  made  the  debt  chargeable  on  his 
personal  -  assets.  If  that,  was  the  fact,  then  the  case  fell 
within  the  decisions  mPockUy  v.  Poddey^  and  of  nume- 
rous otlier  cases  to  the  same  purpose.  There  is  strong 
ground  for  this  construction,  as  the  testator  gave  the  mort- 
gaged premises  to  his  wife  for  life,  free  of  this  incumbrance; 
and  he  directed  his  son  and  executor  to  pay  the  interest  of 
that  debt  out  of  other  lands  devised  to  him.  If  he  intended, 
or  expected,  that  the  mortgage  debt  was  to  be  paid  in  the 
lifetime  of  his  widow,  (and  he  had  no  right  to  expect  the 
contrary,)  then  the  testator  certainly  intended  it  should  be 
paid  out  of  his  personal  estate,  and  this  conclusion  is  the 
more  inevitable,  since  he  gave  the  residuaiy  personal  estate 
to  his  son,  after  the  payment  of  all  his  just  debts. 

But  the  counsel  for  the  respondents  urged  other  grounds, 
also,  in  favour  of  the  decree.  They  urged  the  will  of 
George  Rochforty  the  son,  (and  father  of  the  parties  to  the 
suit,)  as  decisive  evidence  of  his  intention,  also^  that  the 
mortgage  debt  was  to  be  paid  out  of  the  personal  assets  of 
his  father  or  of  his  own.  He  gave  specific  estates  to  his 
other  younger  sons,  and  gave  the  rents  and  profits  of  cer- 
tain lands,  including  the  premises,  for  the  maintenance  of 
his  younger  sons,  until  they  were  25,  and  he  then  gave 
the  mortgaged  premises,  and  them  only,  to  his  youngest 
son.  He  must  have  intended  it  as  a  beneficial  devise, 
^  and  which  could  not  be  the  case  with  the  incumbrance 
upon  it,  for  that  eventually  swallowed  it  up. 

Which  of  these  grounds  were  taken  by  the  Court  in  the 
last  resort,  whether  it  was  the  original  agreement  at  the 
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1317^      time  of  the  purchase,  or  flie  trill  of  the  ghindfathet,  Or 
\jf^>/^^;/  the  will  of  the  father,  cannot  be  asc^rtaini^.    We  hare 
CuMBBBLiuip  not  the  reasons  either  of  Lord  *Ch.  Liffordy  or  of  the  Court 
CoDEiiroToir.  of  Appeals,  and  the  case  may  perhaps  be  considered  as 
turning  upon  the  Construction  of  a  will,  and  its  very  spe- 
cial provisions.    A  case  so.  peculiar,  and  so  destitute  of 
precision,  cannot  surely  be  received  as  an  authority  here, 
when  it  is  no  longer  regarded  as  such  bv  the  tribunals  of 
the  country  in  which  it  was  pronouncedT] 
cbuw^b  'SX^'^®  result  of  the  cases  seems  to  be,  Sat  as  to  wills,  the 
p»»»'dii^  testator  may,  by  express  directions,  charge  such  aninbum- 
maj      .throw  brance  upon   his  personal  assets,  or   even  vrithotrt  ex- 
hnuf     upon  press  words,  he  may  do  it  by  dispositions  and  language 
a^B^wTbjJShihBlt  are  tantamount;    as  i^  fefr  instance^   the   continu- 
^S^^  e^  ance  of  the  charge  primarily  on  the  land  would  be  i^pug- 

yalent  to  ( 


fdku^  nant  to  some  of  the  pririsions  in  the  wiD,  and  defeat  theiti 
As  to  other  acts  of  the  purchaser  in  his  life  time,  in 
order  to  charge  his  personal  estate  as  the  primary  fund,  he 
must  make  himself,  by  contract,  personally  and  directly 
liable  at  law  fo4r  the  debt  to  the  owner  of  the  incumbrance ; 
and  even  a  covenant  br  bond  for  the  purpose  will  not  be 
sufficient,  unless  accompanied  with  cilrcumstances  show- 
ing a  decided  intention  to  make  thereby  the  debt  person- 
ally his  own. 

There  is,  then,  no  pretence,  on  any  ground,  or,  in- 
deed, from  any  case,  to  charge  the  personal  assets  of  the 
estate  of  Sir  JV.  P.  with  the  mortgage  debt.  He  died  in- 
testate, and  the  Couhtess  of  Bath  succeeded  to  his  whole 
M  estate,  real  and  personal,  as  his  only  child^ 
^  ^^  v.^^  The  next  question  is,  whether  the  per^nal  estate  of  the 
Countess  of  Bath  is  to  be  charged  with  this  debt,  or  whe- 
ther it  must  not  be  left  as  primarily  chargeable  upon  the 
land  which  descended  to  her  heir  at  law. 

In  my  opinion,  there  is  siS  little  ground  in  this  case,  as 
in  the  other,  to  shift  the  charge  fi*om  the  real  to  the  per- 
sonal estate. 
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1^e;WiU.o£.tVe|Couo|te»i^  of.JB^.dqes  not  touehtfae      181 T. 
ca^!^  afid  tl^e  inguiryti^^did^  h^  ai^te  in  her  lifetime '  create 
tl^e  chav^c;,QP,  her  persoqally  ?  \ 

idp not:p^i^iye.a.8iDgl^aGt.of:her9^  creatiog  any  re^ 
sponsibility  froqoihertothe.owner  of  the  mortgage  debt 
S^^wisl^ed  to  pursue  the  cpur^e  marked  out  by  her  father, 
ai)^^^^'^^'^^'^^  wJifimcan /.estatfts  eiBonerate  themselyes, 
bjdieprogreaaiv«:  sales,, from  the  debts  charged  upon 
them.  @ib(B.  seems  to  have  acquiesced  in  the  acts  of  her 
ageiit)  in,ke^^ng|iown  the  int^est.of  thedebt  in  question ; 
but  what  is  that  to  the  point?  She  owned  all  the  fund% 
b^i(li  real  andperi^i^  and  her  property  was  liable,  ac- 
cording to  the  nature  of  th^, charges^  for  all  thei  debts; 
no  inf(^rencecau  .be,  drawn,  on^  way  or  the  other,  as 
toth&^atte^r.bffpre  us, ..from  her  general  desire  to  dis* 
charge  all  the  debts  upon  her  estates.  The  cases  I  have 
b^ei^  revi^wing^;  require  soq^  decided  and  marked  act  of 
aiEif^iipiptiop.of  theveiydebt.in  question,  by  msdcing  it  a 
d^tpf  primary  personal  obligation.  The  only  commn-p 
ni<;f^tiQ9)  from  her^  or  act  of  hers,,  on  this  subject,  is  her* 
lettorto  Mi;.  Trmi/)^ of  the  15tb  of  Feiniary^.  1806;  Bvt 
that  lett^  is  not  to  the  owner  of  the  mortgage*  It  is  di*" 
rected  to  h^  agc^nt;  and  contains  nothing  more  than  an 
anxious  inquiry  as. to  the  competency  of  her  Amerkain 
funds  to  meet  the  debt,  TheJetter.  bound  her  to  nothing ; 
it  is  not  so  strong  an.  act  aS:  the-  coyenant  of  indemnity 
entered  into  by  her  father.  When. Mr.  Trcfuip^  afterward 
made  an  agreement  with  Mrs.  Fost0n,  as.  owner  of  the 
mortgage,. to  ,pay<the  same,  in  consideration  oi  forbearance 
to  prosecute,  ^  out  of  the  proceeds  of  the  PuUeney  estates 
under  his  administration  and  agency,^^  he  did  an  act  for 
which  no  authority  is  to  be  found  in  the  case.  In  his  capa-  Ab  esieentor 
city  of  administrator  of  Sir  W.  P^  he  had  no  authority  to  tor  eannot  bud 
bind  his  personal  assets,  for  a  debt  not  chargeable  upon t«to/fo77^dSt 
them  before ;  and  as  general  agent  for  the  Countess  ofSJ^^^^fhlJ^! 

fore. 
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1817.      £(itA,  he  was  not  authorized  to  bind  her  personally  for  a 

v^^v^^  debt  chargeable  only  on  the  land  descended  to  her  as  heir. 

CvMBBBLAVB      j^  wouW  bc  dangcrous  to  the  relation  of  principal  and 

OopHiBCToy.  agent,  to  infer  such  authority  from  loose  general  circum- 

'     A    genend  Stances,  susceptible  of  other  constnictions. 

bind  Ui  ^mI-     Even  if  the  personal  estate  of  Sir  W^  P.  had  been 

K^  ib/T'^kM  bound  for  the  debt,  that  fact'  would  not  have  bound  the 

thir^ud^  St-  personal  estate  of  his  daughter,  after  a  second  descent  cast, 

p^Mi^^  ^*'  because  it  was  never  her  personal  contract.    This  was  so 

saidjn  Cope  v.  Cope,  (2  Salk.  449.)  and  by  Lord  Eldon^  in 

Warvag  v.  Ward,  (7   Twa/,  336.) 

Upon  the  whole,  there  appears  to  be  less  colourable 
ground  for  charging  the  personal  estate  of  the  Countess 
of  jB.  than  for  charging  that  of  her  father ;  and  my  con- 
clusion from  the  whole  case  is,  that  the  bill  must  be  dis- 
missed. 

The  following  decree  was  entered :  "  This  cause  hav- 
ing been  submitted  upon  a  case  agreed  to  by  the  par- 
.  ties,  and  upon  the  arguments  of  counsel  thereon,  as 
well  OR  the  part  of  the  defendants,  as  of  the  complainants, 
and  due  deliberation  being  thereupon  had,  and  it  appear- 
ing that  the  complainants  are  not  entitied  to  the  per- 
sonal estate,  either  of  the  late  Sir  Wm.  PuUeney,  or  of 
the  late  Countess  of  Bath,  in  the  pleadings  mentioned,  in 
exoneration  of  the  land  from  the  mortgage  debt  in  ques- 
tion :  It  is  thereupon  ordered,  &c.  that  the  comjdain- 
ants^  bill  be  dismissed,  and  that  no  costs  be  charged  by 
either  party  as  against  the  other.'' 

Bill  dismissed.. 
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SHomiiumv 

▼. 

BHOTTEmuRK  and  others  against  Wheeler  and  odienr.      WnB^i^a. 

Af  judgment  enditor,  other  than  the  mortgagee,  may  iell  the  equity  of  redemp<  jy^,,^  12  ^id  14« 
tion  OD  execution.  1817,  and  /am 

Though  m  judgment  at  bw  may  be  impeached,  in  tfaii  eenrt,  for  fiand;  yet  ®*  ^^^ 
this  cowt  wiS  nerer  interfere  with  a  jadgment  at  hw  on  the  ground  of  ir- 
regnkrity;  bM  the  record  of  the  jadgment,  and  execution,  and  title  under 
them,  are  a  eoBclaalre  bar  in  equity.    It  belong!  to  the  court  of  law,  exela-  * 

•irely,  to  inquire  into  the  regularity  of  ita  judgment. 

It  tecmf  that  a  court  of  law  will  not  let  aiide  a  jadgment,  after  a  lapse  of  30 
yean,  on  the  ground  of  irregularity. 

THE  amended  biD,  fSed  the  16th  of  Jhigust,  1814/ 
•Utted,  among  other  things,  that  Abraham  iSInnner,  on  the 
8th  of  JMoy,  1783,  executed  a  mortgage  of  a  farm,  of  which 
he  was  then  seized,  in  Jhnmia^  in  DtUAeis  county,  to  Jod 
Harvejh  jun.  to  secure  the  payment  of  certain  bonds. 
Part  of  the  money  was  paid  by  *S.  S^  in  his  fife  time,  and 
he  continued  in  possession  of  the  premises  until  the  5th  of 
Ftbmaryj  1787,  when  he  died,  leaving  six  infant  children, 
from  one  to  ten.y  ears  of  age.  Chcv8^?L  son,  died  in- 
testate, in  1806,  leaving  three  children,  plaintiflb.  Jodj 
another  son,  died  intestate,  and  without  issue,  in  1811, 
and  Thomas  was  a  lunatic,  and  his  committee,  with  the 
three  daughters,  and  their  husbands,  were,  also,  plaintiffs. 
The  heirs  of  .d.  S.  reittained  in  possession  of  the  premises, 
after  his  death,  until  1789,  during  which  time,  Persis  8.^ 
his  widow,  had  the  management  of  the  estate,  as  guardian 
to  her  children.  On  &e  8th  of  July,  1789,  she,  as  widow 
and  guardian,  released  68  acres,  part  of  the  mortgaged 
premises,  to  Thomas  Thompsanj  who  took  possession,  and 
which  has  since  been  held  under  that  release.  Three  of 
the  infant  children  of  ^^  S,  continued  to  reside  on  the  re- 
sidue of  the  mortgaged  premises  until  1799.  The  widow^ 
who  married  W.  Bishop,  the  10th  of  &iptem6er,  1789,  con- 
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181&      tinued  to  reside  on  the  residue  of  the  premises,  until  1799^ 

v^PV^w/  when  Mah  JVheeUr  took  possession  under  claim  of  title. 

9ftomnxu  gjx  of  the  defendants  have  held  possession  under  the  per- 

Wbbblbs.    sons  who  so  entered,  and  have  received  the  rents  and  pro* 

fits,  stated  to  be  of  the  value  of  600  dollars  per  annum, 

mnce  1799,  to  the  present  time.    The  bill  charged,  that 

they  committed  waste  on  the  premises.    /.  Uixrvijit  the 

mortgagee,  died  about  the  10th  of  Dtcmher^  1795,  and 

his  executors  wer^  made  defendaotsf.    Th»ma»  TVmp^on 

died  in  1795,  intestate,  and  his  administrators  were,  also, 

defendants. 

The  bill  further  stated,  that  the  defendants  denied  the 
light  of  the  plaintiffs  to  redeem,  asserting  their  title,  &c* 
IVajer,  that  the  defendants  may  account  for  the  rents  and 
profits,  and  waste  cominitted,  and  that  the  plainti£^  m^y 
be  10  in  to  redeem,  &c. 

Tb^  ^swer  of  the  defendants  stated,  that  JM  Hmvtis 
gave  one  of  the  bopds  iAA  fi^tniw,  to  hkii^Qfiin  li^w  3%9- 
VMB  Thomf^m ;  and  to  secure  4»e  payment  of  i^  A  S.  oxt 
the  8tb  of  Mwck,  1786,  gf^ye  to  1\  T,  a  judgment 
bond  for  226  pounds,  payable  the  1st  of  Ocfvi^r.  The 
pliuntiflb  alleged  that  A  S.  w^  in^aPQ  when  he  gave  the 
judgment  bond;  but  this  was  denied  by  the  answer.  On 
the  nth  of  •i%Nrt4  ITS'?,  judgn^ent  was  entered  iq>  on  the 
bond,  for  459  pounds  debt,  and  71.  Ss.  6i.  costs,  on  which 
a  ji.  ^  was  iasued,  returnable  in  4pril  term  following, 
which  was  retured  by  the  sherifl^  indorsed,  ^I  have 
^  levied  to  the  value  of  5  pounds,  and  not  sold  for  want  of 
buyers ;  which  execution,  the  defendants  stated,  was  ac^ 
t^iiUy  levied  on  the  mortgaged  premises.  On  the  28th  of 
^3prily  1787,  a  writ  of  venditioni  expontu  was  issued,  re- 
citing the^.  /a.,  return,  &c.  which  writ  was  made  retum- 
ahle  on  the  last  Tuesday  of  My:  That  the  sheriff  for  want 
of  goods  and  chattds,  sold  aU  the  right  of  Ji.  Skkumr  in 
the  mortgaged  premises,  to  208  acres  and  three  quarters, 
or  S3  pounds,  and  to  54  acres,  for  71  pounds;  and  on  the 
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dd  of  Decefnber,  1787,  the  sheriff  executed  a  deed  to  T.       1818. 
T^  set  forth  in  the  answer,  and  which  recited .  the  Ji.  fa,^  s^^N^^k/ 
its  return,  Stt.  the  venditioni  exponas^  &c.  by  virtue  of  Shottbhkibk, 
which  he  sold  the  land  on  the  20th  of  Jtdy  to  T.  T.  as   Wbsbuh. 
the  highest  bidder ;  this  deed  also  recited  the  mortgage  by  '       " 

•d.  S.  to  Hmvey^  and  that  he  had  afterwards  released  the 

54  acres  to  A  S.  The  defendants  insisted,  that  by  the 
sheriff 'd  sale,  the  equity  of  redemption  passed  to  T.  T^  and 
that  whether  the  judgment  and  execution  were  irregular 
or  erroneous^  wefe  questions  of  law.  exclusively,  and  to  be 
determined  by  the  supreme  court,  in  which  the  judgment 
was  rendered*  That  the  plaintiffs  had  applied  to  the 
supreme  court  to  set  aside  the  judgment  and  execution 
finr  irregularity,  on  the  grounds  stated  in  their  bill,  which 
was   refused.    The  defendants    disclaimed    all    title  to 

55  acres;  and  they  stated  further,  that,  in  1795,  the  ez* 
«cutdrs  of  Jod  Harveifj  jun.,  filed  a  hill  in  this  court 
against  Thomas  Thomson  to  foreclose  the  equity  of  re- 
demption; and  that  prior  to  the  28th  of  Jlily,  1795,  a  de- 
cree was  passed  for  the  sale  of  the  mortaged  premises, 
except  the  53  acres,  and  that  on  the  28th  of  My^  1795, 
a  v^ndiHoni  exponas  issued  to  the  sherifi^  to  seU  the  mort- 
gaged* premises,  which  were  sold  on  the  15th  of  Odo- 
fer,  1795,  at  auction,  for  100  pounds,  except  the  53  acres, 
to  R.  De  GinhVion,  to  whom  a  deed  was  executed,  which 
was  set  fcntb  in  the  answer.  That  Harvey  assigned  one 
of  the  bonds  to  £.  D.  defendant,  another  to  R.  De  Can- 
HU&fij  and  another  to  James  S.  Smttk,  who,  on  the  15th  of 
Sept^mber^  1796,  purchased  the  widow's  right  of  dower, 
Olid  all  other  right  under  T.  Thompson;  and  on  the  17th  of 
Jwt^  1797,  they  sold  209  acres  to  the  defendant,  M  Whee- 
Isfy  for  2,500  doBars,  who  occupied  the  same  untiR  My^ 

1813,  when  he  conveyed  the  same  to  his  three  sons,  de- 
feffdants. 

John  liogiy  a  witness,  aged  81  years,  testified,  that  he 
was  the  deputy  sheriff,  who  received  the  execution,  and  the 
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1818.      i^tndUioni  exponas ;  that  he  did  not  sell  the  real  estate  o( 
v^Fv^^/  *^'  S>,  there  being  goods  enough  to  satisfy  the  execution. 
SBorrTB»iBK      n  appeared  that  Ji.  &,  died  in  February^  1787,  and  that 
WHBxtBB.   judgment  was  not  entered  on  the  bond  and  warranti  until 
'  the  12th  ot^SprU  following ;  and  the  plaintiff  insisted  that 

the  judgment  was  therefore  void,  and  no  lien  on  the  equity 
of  redemption  :  that  the  execution  was  not  pursuant  to  the 
form  prescribed  by  the  7th  section  of  the  act  of  the  19th 
of  March,  1787,  and  was  void,  and  gave  the  sheriff  no  au- 
thority to  sell :  that  the  plaintiff  did  not  levy  on  the  pre* 
mises,  before  the  return  day  of  the  execution,  nor  did  he 
return  that  he  had  levied  on  any  lands,  &c.  That  no  such 
writ  oifi.fa.  had  issued  as  was  mentioned  in  the  vendUicni 
txponasj  and  that  the  vend.  exp.  was  issued  and  tested  af- 
ter the  death  of  w9.  S.,  and  did  not  conform  to  the  statute ; 
.    •  and  that  fdr  these  reasons  the  sale  was  void. 

The  cause  was  brought  to  a  hearing  on  the  12th  of  JVb^ 
vember  last. 

f 

Cady^  for  the  plaintiff. 
P.  Haggles^  contra. 

/oMMrys,       The  Chancellor.    This  is  a  bill  filed  by  the  heirs  of 
'^^^*       Abraham  Slbtnner,  a  mortgagor  to  redeem. 

'  The  defendants  have  raised  several  objections  in  bar  of 

the  demand. 

The  fir^  and  perhaps  the  only  objection  which  it  iviB  be 
requisite  to  consider,  is  the  sale  of  the  equity  of  redemp- 
tion under  a  judgment  and  execution  at  law  against  wSJbm- 
fur,  in  &vour  of  Thomas  Thompson.  The  equity  of  re- 
demption in  the  mortgaged  premises  was  purchased  at 
such  sale  by  Thompson,  and  the  premises  are  now  held, 
pardy  under  deeds  from  him,  and  partly  under  a  foreclo- 
sure of  the  mortgage,  and  a  sale  under  a  decree  of  this 
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court  against  Thompson,  in  whom  the  equity  of  redemption      1818. 
resided. 

The  defendants  have  given  in  evidence,  the  judgment 
in  the  Supreme  Court,  entered  by  confessicm,  as  of  January  Wmbue. 
term,  1787,  against  Skinner,  in  favour  of  Thompson,  and  a 
sheriff's  sale  by  execution,  under  that  judgment,  of  all  the 
mortgaged  premises,  in  Jtdy,  1787,  and  a  sheriff's  deed  to 
Thompson,  the  purchaser,  of  the  date  of  the  Sd  of  Decem- 
ber, 1787. 

Unless  the  plaintiffs  can  avoid  the  force  and  effect  of 
that  judgment,  execution,  and  sale,  there  is  an  end  of  their 
daim. 

It  is  not  to  be  made  a  question,  whether  a  judgment 
creditor,  other  than  the  mortgagee,  may  not  sell  the  equity 
of  redemption,  on  execution  at  law.  The  validity  of  such 
a  sale  has  received  a  sanction  in  our  courts,  that  is  not 
now  to  be  shaken.  But  the  counsel  for  the  plaintiffs  has 
undertaken  to  show,  that  the  judgment  and  the  proceed- 
ings under  it,  were  irregular  and  void.  He  has  detected 
so  much  apparent  irregularity,  that,  probably,  he  might 
have  succeeded  in  an  application  to  the  Supreme  Court, 
if  he  had  made  it  in  due  time.  The  apphcation  was,  in- 
deed,  made  in  February  term,  1811,  (7.  Johns.  Rep.  656.) 
upon  affidavits,  disclosing  all  the  facts  upon  which  the 
judgment  and  the  proceedings  under  it  are  now  assailed* 
I'rememher  the  case;  and  I  remember,  also,  the  decision 
whicli,  in  the  name  of  the  court,  I  pronounced  in  the 
cause,  ^Hhat  after  the  lapse  o[  20  years,  no  judicial  pro- 
ceeding whatever  ought  to  be  set  aside  for  irregularity.^' 

I  am  now  called  upon,  sitting  in  this  court,  to  do  the 
same  thing,  in  effect,  by  disregarding  the  title  under  the 
judgment,  and  letting  in  the  pldntiffs  to  redeem.  It  is 
now  upwards  of  thirty  years  since  that  judgment  was  ren- 
dered, and  sale  made;  and  the  force  of  the  application  is 
not  only  still  further  weakened  by  time,  but  is  also  made  to  a 
tiibunal  which  has  no  jurisdiction  over  the  question  of  ir* 
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1818.      regukftity  in  a  judgment  «t  law.    The  difficulty  is  truly 
^^^'^^^^  stated  in  the  answers  of  the  defendants,  that  ^^  Whether 
S8«mfrKita  iije  judgment  and  execution   are  irregular  or  erh)neous, 
Wa»'t<H.    are  questions  exclusively  at  law."    As  long  as  the  judg- 
ment and  execution  remain  in  force,  and  are  not  set  aside 
at  law,  they  must  be  received  in  this  court  as  of  legal  va- 
lidity. 

A  judgment  at  law  may  be  impeached  in  this  coxnt.for 
fraud;  but  there  is  no  casein  which  equity  has  ever  under- 
taken to  question  a  judgment  for  irregularity.  The  power 
of  a  court  of  law  is  always  exercised,  in  such  cases,  in  sound 
discretion;  and  the  relief  is  frequently  granted  upon 
terms*  This  court  cannot  impose  any  such  terms,  or  take 
any  such  cognizance  of  the  case ;  and  the  title  set  up  under 
the  judgment  and  execution  must  be  received  here  as  a 
«  conclusive  bar.    The  case  of  Baker  v.  Matgan^  (2  D<niiPi 

Rep.  536.)  decided  in  the  SkgHsh  House  of  Lords^  in 
1814,  lays  down  the  S6me  rule;  and  the  doctrine  coming 
from  such  masters  of  equity,  as  Lord  Red^ddk  and  Lord 
£Mon,  is  undoubtedly  to  be  considered  as  correcfly  de- 
clared. If  there  hdd  been  any  case  wai^anting  the  inter- 
fisrence  of  chancery  with  an  irregular  judgment,  they 
would  have  known  it.  In  that  case,  a  recovery  in  eject- 
ment was  impeached  after  the  lapse  of  2fi  years,  as  null 
and  Void,  on  the  ground  of  irregularity,  and  it  was  de-* 
Cfared  by  them,  that  they  had  never  heard  before  of  equity 
trying  a  proceeding  at  law  for  irregularity.  Lord  J^don 
said,  '*he  could  not  imagme  how,  upon  a  bill  filed  in 
1806,  equity  ought  to  trust  itsdf  to  examine,  as  the  ground 
of  decree,  whether  a  judgment  in  1781,  was  regularly  ob- 
tained.'^ 

If  the  judgment  and  execution  cannot  be  set  aside  or 
questioned,  on  the  ground  of  irregularity,  we  surely  can- 
not now  go  into  parol  proof,  upon  this  case,  whether  there  . 
was  a  sale  of  the  mortgaged  premises.    We  have  the  she- 
riff's return  to  the  pendUioni  expmasj  that  he  had  sold  of 
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the  goods  and  thattds,  lands  and  tenements,  of  Mraham      1818. 
SKnfiner,  to  1751. 3s.,  and  that  he  had  no  more  property  y^^^^ 
in  his  bailiwick  whereon  he  could  levy  the  residue  of  the  »h«"khkim 
debt.      That  veniUumi  aponas  recited,  in  form,  and  in    Wnsauft. 
exttmoj  the  return  endorsed' on  the  previous   /I*/a.,by 
which  it  appears,  that  the  sheriff  bad  levied  on  the  goods 
and  chattels,  lands  and  tenements,  and  that  they  remained 
unsold  for  want  of  buyers.    We  have,  last^,  the  sheriff's 
deed  of  December,  1787,  reciting  the  process  of  execution, 
the  seizure  or  levy,  the  return,  and  the  subsequent  process 
and  sale,  on  the  20th  of  July,  1787,  of  the  mortgaged  pre- 
mises to  Thomas  Thompson.    After  such  official  and  autho- 
ritative documents,  can  we  now  listen  to  the  deposition 
of  a  former  deputy  of  the  sherifl^  who  is  upwards  of  80 
years  of  age,  and  who  undertakes  to  say  firom  olemory, 
that  the  goods  and  chattels  of  Sbinner  were  sold  under  the 
execution  and  judgment,  but  not  the  lands  and  tene- 
m^i^.    It  would  be  impossible  to  suggest  testimony  moie 
dangerous  in  itse^  more  contraiy  to  rule,  and  more  pal- 
pably inadmissible* 

I  «m,  accordingly  of  opinion,  that  the  plaintiff's  biH  be 
disimsaed,  with  costs. 

Bill  dismissed. 
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1818. 


VaV  BXBAEff 

Va»  BEEwir.  ^^  Vj^  BfiBGEN  ogoifirt  H.  Van  Bergek. 

i^M|^  11*  A  Cowt  of  Cktneoy  does  boC  iotorfera  to  pnirrat  or  fomoro  a  private  Bsk 
nd  /ffSwry  g  lance,  nnUst  it  hM  boea  erected  to  the  aoiioyaiiee  of  the  right  of  aaotber, 
long  prerioasly  enjo^^ed.  It  miutbe  e  case  of  itroog  and  imperioai  neeef 
iity,  or  the  rif^t  previoaely  et tablithed  at  law»  before  the  party  ii  entitled 
to  the  aid  of  this  court 
Thoogfa  a  penott  hat  a  rightto  ereet  a  mill  where  he  pleases  oa  hisowngromrf, 
yet  he  mast  so  exercise  that  right  as  not  to  iaterfere  With  the  ezistiBg 
ligSits  of  othen.  If  A.  erects  a  atw  mill,  ia  snoh  a  plaee,  or  so  near  the  * 
min  of  B.  thatan  artificial  dam,  before  erected  by  B.  canses  the  water  to 
flow  back  OB  A'»  mill  and  obstract  its  moreoMot,  it  seeaM  that  ^  has  no 
right  to  comphuB  of  the  dam  of  A  as  a  Boisance. 

BILL  filed,  December  5ih^  1816.  It  stated  that  the 
plaintiff  being  seized  as  tenant  in  common,  with  the  de* 
fendant,  ot  about  six  acres  and  a  half  of  land,  and  two  cer- 
tain Ms  of  water  and  mill  seats,Hncluding  the  ground  re- 
quisite for  the  erection  and  convenience  of  mills,  together 
with  a  grist  mill  erected  on  the  easternmost,  or  lower  mill- 
seat,  on  the  north  side  of  the  Coxsackie  CredCy  and  the  pri- 
vilege of  erecting  mills,  raceways  and  dams,  on  and  across 
the  said  creek,  and  using  the  water  for  such  purposes,  he 
on  the  8th  of  December^  1808,  entered  into  an  agreement 
with  the  defendant,  for  a  partition  of  the  premises ;  and 
they,  accordingly,  divided  the  same  into  two  parts,  and 
the  westernmost  half  of  the  six  and  a  half  acres,  together 
with  (he  upper  M  and  mill  seat,  were  set  off  and  re* 
leased  to  the  plaintifi^  and  the  easternmost  hal^  together 
with  the  lower  fall  and  mill  seat,  and  the  grist  mill  erected 
thereon,  to  the  defendant,  lliat  the  part  of  the  defend- 
ant being  of  greater  value  than  the  part  of  the  plaintiff 
the  defendant,  in  consideration  thereof  agreed  to  convey 
to  him  31  acres  of  land  in  the  Coxsadcie  patent. 

Thkt,  in  1809,  the  plaintiff  erected  a  saw  mill  and  dam, 
on  the  creek,  within  his  premises,  and  that  by  reason  of 
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its  overflowing  the  lands  of  P.  R.  Vandenbergh  and  others,  1818. 
he  was  sued  at  law,  and  a  verdict  recovered  against  him  for  v^'V^i^ 
120  dollars,  (a)  Tliat  the  plaintifl;  afterwards,  removed  imd  v^feHoiw 
rebuilt  his  mill  and  mill  dam,  twenty-two  feet  lower  down  ^^^yy?*"^- 
on  the  creek,  within  his  premises.  That  the  defendant,  in 
the  summer  of  1816,  erected  a  (iam  three  feet  and  a  half 
high,  on  the  upper  part  of  the  fall  contiguous  to  his  mill,  by 
means  of  which  he  has  caused  the  water  to  flow  back  an^ 
obstruct  the  operation  of  the  plaintiff's  mill.  That  the  fall 
of  the  defendant's  mill  is  twenty  feet  high,  formed  of  rocks, 
and  the  depth  of  water,  at  and  just  above  the  fall,  in  a  diy 
season,  is  not  less  than  10  or  14  feet,  and  the  defendant 
can  have  a  fuU  supply  of  water  for  his  mill,  without  such 
a  dam  as  he  has  erected,  and  without  obstructing  the 
plaintiff's  mill.  That  the  defendant  had  notice  of  the 
plaintiff's  intention  to  remove  his  mill  and  dam,  when  the 
defendant  erected  the  said  dam.  That  the  plaintiff  gave 
notice  to  the  defendant  of  the  obstruction  to  the  plain- 
tiff's mill  occasioned  by  the  defendaiit's  dam,  and  re- 
quested him  to  remove  it,  which  he  has  refused  to  ia. 
That  the  iiyury  occasioned  to  the  plaintiff  by  the  defend- 
ant's dam,  is  permanent,  and  precludes  all  hope  of'  any 
adequate  reparation  at  law,  and  must  lead  to  numerous 
law  suits.  That  the  erection  of  the  said  dam  by  the  de- 
fendant^ is  contrary  to  the  intent  and  meaning  of  the  said 
releases  in  partition ;  that  it  impedes  the  use  of  the  plain- 
tiff's mill,  and  the  defendant  has  an  abundant  supply  of 
water,  at  all  seasons,  without  any  such  dam,  or  obstruct- 
ing the  plaintiff. 

Prayer,  that  the  defendant  may  be  required,  within  a 
reasonable  time,  to  remove  his  said  dam,  and  not  ob- 
struct the  operation  of  the  plaintiff's  mill,  by  any  erec- 
tions below,  by  throwing  back  the  water,  &:c. 

The  deed  of  the  defendant  to  the  plaintiff"  released  to 
him  the  land,-  "  together  with  the  fall  of  water  in  the  said 
creek,  and  the  privilege  of  the  same,  and  the  free  use  of 

(a)  Vide  nJohJM.  Rip.  212. 

Vol.  III.  S7 
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1818.       any  mill  or  milla,  which   may,  hereafter,  be  ereeted  in, 

v^v^    or  upon  the  said  creek  and  (all  of  water,  so  that  the  parties 

VAHBBmeci*  of  the  first  part  (defendant  and  wife,)  shall  not  so  raise 

Yam  Bbbosv.  the  luill  dam  now  erected  below  the  said  falls,  as  to  make 

the  back  water  impede  any  mill  which  may  be  erected  as 

aforesaid  by  the  plaintiff." 

The  answer  of  the  defendant,  filed  the  1st  of  JlfarcA, 
1817,  stated,  that  he  was  tenant  in  common  with  the  father 
of  the  plaintiff,  of  the  premises  described  in  the  bill,  and 
in  1804,  agreed  with  him  to  divide  them,  in  the  manner 
described,  and  under  that  agreement  the  parties  entered 
into  possession   of  their  respective  parts  in  severalty; 
that  on  the  8th  of  December^  1808,  to  confirm  that  agree- 
ment, and  carry  it  into  effect,  the  plaintiff  and  defendant 
executed  releases  to  each  other  for  their  respective  parts. 
That  the  grist-miU  mentioned,  was  erected  twenty-years 
ago,  by  the  defendant  and  the  plaintiff's  father,  and  they, 
at  the  same  time,  erected  a  dam  on  the  top  of  the  (all 
where  the  dam  is  now  erected,  of  the  height  of  above  four 
feet,  which  continued  until   1810,  when  it  was  carried 
away  by  a  freshet.    That  at  the  time  the  releases  were 
executed,  the  dam  on  the  top  of  the  lower  fallf'^Was,  at 
least,  three  feet,  and  the  dam  and  mill-pond  were,  as  they 
had  been  a  long  time  before,  used  as  appertaining  to  the 
mill.  !That  when  the  plaintiff,  in  1809,  erected  the  saw-^nill 
and  dam  mentioned  in  his  bill,  the  dam  on  the  top  of  the  fall 
erected  by  the  defendant  and  the  plaintiff's  father,  was  re- 
maining of  the  same  height,  as  before  mentioned,  and  the 
water  then  caused  to  flow  back  and  form  a  pond  to  the  foot 
of  the  upper  fall,  and  upon  part  of  the  bed  of  the  river 
released  to  the  plaintiff's  father.    That  when  the  dam  of 
the  defendant  was  carried  away  by  the  freshet,  one  ^.  Van 
Men  was  tenant  of  the  mill,  &c.,  and  without  the  consent 
of  the  defendant,  erected  another  dam  resting  upon  the 
first  step  of  the  fall,  one  foot  lower  down  the  creek  than 
the  former  dam,  and  raised'^bout  two  feet  above  the  level 
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of  the  top  of  the  fall ;  and  the  water,  hy  that  means!,  form-      1818. 

ed  a  pond  on  part  of  the  bed  of  the  creek  included  in  the  v^^N'-^^/ 

premises  of  the  plaintiflF.    That  this  last  dam  was  carried     ^"  ^«««w 

away,  and  the  defendant,  in  the  autumn  of  1816,  erected  ^^  BiaiqEg. 

another  dam  on  the  top  of  the  fall,  where  the  dam  built 

by  him  and  the  plaintiflPs  father  originally  stood.    That 

the  last  dam  does  not  raise  the  water  more  than  tjvelve 

inches  above  the  top  of  the  fall,  and  is  two  feet  lower  than 

the  dam  erected  before,  and  which  stood  there  when  the 

partition  was  made.    That  when  the  defendant  erected 

the  last  dam,  he  had  no  notice  of  the  intention  of  the 

plaintiff  to  remove  his  saw  mill  and  dam  lower  down ;  that 

when  the  defendant  was  building  the  last  mentioned  dam, 

the  plaintiff  was  informed  of  it,  and  shown  how  high  it  was 

to  be  built,  and  approved  of  it. 

The  defendant  admitted,  that,  by  means  of  the  last  men- 
tioned dam  erected  by  him,  the  water  flows  back  upon  the 
wheel  of  the  plaintiff's  newly  erected  saw  mill,  and 
wholly  impedes  its  operation.  That  the  fall  of  the  de- 
fendant is  about  20  feet  high,  formed  of  rocks,  making  a 
natural  dam  of  such  a  height  as  to  form  a  bason  of  water 
of  considerable  depth,  a  few  rods  west  of  the  top  of  the 
fall,  and  in  some  places  to  the  depth  of  10  feet,  &c. 

The  defendant  denied  that  he  had,  at  all  seasons,  an 
abundance  of  water,  without  an  artificial  dam,  or  without 
obstructing  the  operation  of  the  plaintiff's  mill.  That  to 
obtain  the  necessary  supply  of  water  for  his  mill,  at  any 
season  of  the  year,  an  artificial  dam  is  requisite,  above  the 
top  of  the  fall ;  and  that  without  such  a  dam  of  three  feet 
above  the  top  of  the  fall,  the  defendant  would  not  have  a 
sufficient  supply  of  water  to  his  mill,  for  more  than  four 
months  in  the  year.  That  the  pond  covers  only  one-third 
of  an  acre ;  and  the  plaintiff's  mill  stands  so  far  down 
the  fall,  that  it  would  be  prevented  from  going,  by  the 
back  water  of  the  pond,  formed  by  the  natural  dam  of  the 
rock,   without  any  artificial  dam.     That  the  plaintiff's 
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JSia.      saw  mill  ig  at  the  foot  of  the  fall,  and  the  water  \fheel  let 

v.^»v^fc/  into  the  pond,  formed  hy  the  natural  dam.     That  the 

Vajt  ByROBv  plaintiflF  insists  that  he  has  a  right  to  set  his  mill  where  he 

y^^Brnwrnv,  pieascB  on  his  own  land,  and  that  the  defendant,  by  the 

deed  of  release,  is   bound    to   remove   all    obstructions. 

That  if  any  of  the  covenants  in  the  deed  have  been  broken, 

the  plaintiflF  has  adequate  remedy  at  law. 

The  deed  of  the  defendant  to  the  plaintiff,  dated  Decern-* 
ber  8,  1808,  releases  "  the  grist  mill,  and  the  land  thereby 
covered,  and  appertaining,  as  fully  and  amply,  as  the  said 
Inill,  with  its  appurtenances,  is  now  actually  possessed  by 
the  defendant,  by  his  tenant,  Thomas  Palmerter^  and  also 
the  water,  mill  dam,  and  ^ound,  thereby  covered,  with 
all,  and  singular,  the  rig'hts,  privileges,  &c.  and  appur- 
tenances to  the  said  mill  belonging."  The  deed,  then, 
conveys  three  acres  and  a  quarter,  by  metes  and  bounds, 
and  adds,  ^^  togther  with  the  use  of  the  water  of  the  said 
creek ;  and,  in  case  any  mill  or  dam  should  hereafter  be 
erected  by  the  plaintiff  above  the  mill  hereby  released  to 
the  defendant,  the  defendant  shall  have  the  privilege  of 
letting  the  water  out  of  such  dam  for  the  use  of  his  mill 
below,  and  hereby  released,  provided  no  injury  shall  be 
done  to  the  mill  or  dam,  so  to  be  erected.  And  it  ^ball 
not  be  lawful  for  the  plaintiff  to  withhold  the  water  unne- 
cessarily from  the  mill  of  the  defendant." 
The  cause  was  heard  in  Mvember  last. 

Van  VtchJUriy  for  the  plaintiff. 

Van  Buren^    (Attorney  General,)  and  Van  Dyck^  for  the 
defendant. 

Anitttti^  a       The  cause  stood  over  for  consideration  to  this  day. 
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The  Ohancbixor.    There  are  two  objections  to  the      1818. 
plaintiff's  title  to  a  decree,  and  both  of  them  ^ipear  to  ^^^im  r 
be  well  feuede  1.  ?^  »»w^ 

I.  The  remedy  of  the  plaintiff  (if  any)  ought  to  be  V4if  ft^»gf *. 
sought  at  law,  by  an  action  on  the  case^  or  by  an  ac- 
tion upon  the  covenants  contained  in  his9  deed  of  Deeem- 
fcer,  1808.  The  oases  in  which  chancery  has  inljprfered 
by  itijufiction,  to  prevent  or  remove  a  private  nuisance,  are 
those  in  which  the  nuisance  has  been  erected  to  the  pre- 
judice or  annoyance  of  a  right  which  the  other  party  h^d 
long /ireviawiy  enjoyed.  It  mu^t  be  a  strong  and  mischie- 
vous case  of  pressing  neces.'^ity,  or  the  right  must  have 
been  previously  established  at  law,  to  entitle  the  party  to 
call  to  his  aid  the  jurisdiction  of  this  court  In  Brown? a  ease, 
(2  Fesey,  414.)  Lord  Hatdiricke  intimated  that  the  tide 
must  have  been  established  at  law,  or  the  party  have  been 
in  the  previous  enjoyment  of  the  subject,  for  at  least  three 
years,  before  he  would  interpose  by  injunction  in  the  case  • 
-of  a  private  nuisance.  In  the  case  of  Tke  Forney  Gene* 
ni  V.  Mchol^  (16  Veaeif,  388.)  Lord  Elian  said,  there  were 
privaiteQuisances  which  would  support  an  action  on  the 
case,  but  which  would  not  support  an  injunction.  He  put 
the  jurisdiction  of  the  court  upon  the  ground  of  material 
injuiy)  and  of  that  special  and  troublesome  mischief 
which  required  a  preventive  remedy,  as  well  as  a  compen- 
sation in  damages.  I  have  bad  occasion  firequently,  since 
i  have  been  sitting  in  this  court,  to  allude  to  this  very  doc- 
trine, and  to  consider  it  as  sound.  {Gavdner  v.  FtUage  of 
Mufhurgh,  9  Mm.  Ck.  Rep.  164,  165.  JtlUnwy  General  v. 
Vtiea  hiauranee  Company^  id.  879.) 

Wiien  -a  statute  authorizes  commissioners  or  others  to 
interfere  with  private  property,  and  it  is  charged  and  shown 
&at  they  are  about  to  exceed  their  powers,  the  case  seems 
not  to  be  governed  by  the  ordinary  rule;  the  interfer- 
ence of  <he  court  is  more  prompt,  and  is  called  for  by 
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1818.      greater   necessity.   {Bdknap  v.   Belfcnop,  2   Johns,    Ch. 
v«^^<^l^  Aq9.463.) 

VAKBExeEir  In  this  case  the  plaintiflF  erected  his  mill  after  the  de- 
Yah  BKBasK.  fendant  had  erected  his  dam.  It  is  hke  the  case  of  a  per- 
son  building  his  house  against  an  ancient  wall,  and  then 
complaining  that  his  windows  are  darkened.  Whether  the 
defei^ant  had  a  remedy  at  law,  prior  to  the  erection  of 
his  present  mill,  for  the  overflowing  of  his  land,  by  the 
means  of  the  dam  in  question,  it  is  not  for  me  to  say.  But, 
perhaps,  he  might  have  tested  the  legality  of  the  dam,  ir 
that  way,  or  after  he  had  erected  his  miD,  he  might,  by  an 
action  on  the  covenant  in  his  deed,  have  tried  the  ques- 
tion. It  is  a  proper  legal  question,  and  the  plaintiff  had 
liis  legal  remedy.  It  does  not  strike  me  that  he  has  sliown 
that  species  of  nuisance  required  by  the  cases,  to  entitle 
him  to  call  to  his  assistance  the  power  of  this  court. 

But  if  the  merits  of  the  case  were  properly  before 
me,  I  should  consider  the  plaintiff  as  having  failed.  ' 

When  the  parties  executed  their  mutual  releases,  in 
December^  1808,  there  was  an  artificial  dam  on  the  spot 
where  the  present  dam  stands,  still  higher  than  the  present 
dam.  Of  this  fact  the  proof  is  abundant.  There  has  been 
an  artificial  dam  there  for  upwards  of  20  years,  and  always 
higher  than  the  present  dam.  The  mill  belonging  to  the 
defendant,  and  to  which  this  dam  is  auxiliary  and  neces- 
sary, is  also  of  long  standing.  AD  this  was  known  to  the 
parties  when  they  released  to  each  other;  yet  the  plain- 
tiff releases  ^  the  grist  miUy  and  the  land  therdfy  caver- 
ed^  and  appertaining^  as^JvUy  and  amply  as  the  said  mill 
ioiilt  Us  appurtenances^  is  now  acttuiUy  possessed  by  the  de- 
fendant^ by  his  tenant^  and  also  the  xoater^  mill  clom,  and 
ground  thereby  covered^  toith  aU  and  singular  the  rights^  prir 
vikgesy  Sfc.  unto  the  said  mill  bdongingj*^  It  appears  to  me, 
that  by  the  true  and  obvious  constrqction  of  this  deed,  the 
defendant  is  secured  in  the  title,  use,  and  enjoyment  of 
the  min,  and  miD  dam,  as  it  then  existed.    Nor  does  the 
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release  to  fhe  plaintiff  of  the  land  and  water,  and  the  water      1818. 
faD,  further  up  the    creek,  destroy  the  operation  of  the  v^%^^^ 
deed   to  the   defendant.     They  may    exist  consistently  VahBbrobw 
together.    The  plaintiff  is  entitled    ^  to  the  fall  of  water  Vait  Beeaew. 
in  the   said  creeky  and  the  privilege    of  the   water   of  the 
fOfiie,  and  the  free  use    of  any  miU   or    mUls  which  may 
thereafter  be  erected  upon  the  said  creek  and  faU  of  water ; 
and  the  defendant  shall  not  so  raise  the  mill  dam  now  erected 
bdow  the  said  folk,  as  to  make  back  water  to  impede  any 
mill  which  may  be  erected  by  the  plaintiff.^^ 

The  prohibition  in  this  deed,  is  against  raising  the  mill 
dam  then  erected.  The  defendant  was  entitled  to  pre- 
serve the  dam  at  the  then  existing  height,  and  to  enjoy  un- 
impaired the  mill  and  all  its  privileges  as  it  was  then,  and 
for  a  long  time  had  been  enjoyed.  The  plaintiff  was  en- 
titled to  build  what  mills  he  pleased  on  his  own  ground; 
but  then  he  must  so  exercise  that  right,  as  not  to  interfere 
with  the  established  and  existing  right  of  the  other  party. 
He  must  so  construct  his  mill,  or  erect  it  in  such  a  place, 
as  that  he  may  enjoy  it,  consistently  with  the  defendant's 
enjoyment  of  his  dam  and  water.  If  his  new  mill  is  to  in- 
terrupt the  enjoyment  of  the  prior  dam  and  mill,  the  pro- 
position would  be  reversed,  and  his  erection  would  be- 
come the  nuisance. 

My  opinion,  accordingly,  is,  that  the  plaintiff  has  shown 
no  right  to  sustain  his  bill,  and  that  it  must  be  dismissed 
with  costs. 

Decree  accordingly. 
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1818. 


T; 

P*«<<'  WnxiAMfsoN  agmmt  Dal*  and  otherd. 

JoiNiarif  9.  '^^  ftMtifee  of  the  JBMgHtk  Chweeiy  df  openiog  biddiqgt  it  the  aactet** 
8al«a,  hai  not  been  adopted  here. 
But  where  the  exeenton  of  a  mortgafee  were  innocently  milled,  and  indiic^ 
to  believe,  that  the  nia  of  the  mottga|;ed  premia«a  Would  not  take  pkee  oil 
the  day  appointfld,  there  baiog  no  eulpaUe  negUftaoe  oa  their  fart,  the 
oonrt,  under  the  eirenoMtancea  of  the  ease,  ordered  the  nle  to  be  aet  aaide, 
on  the  gronnd  of  •urpriie,  on  the  defendant*!  paying  to  the  poTtehaier  aUM* 
«oats  ahd  ekp^Msa,  and  the  ooita  of  the  appUe«lion»  thmgh  the  lale  Was 
peffeotiy  regtdar  and  fidr,  aiid  bo  wiCur  hltentioii  waa  impatcd  to  the 
moitgagee  or  hia  lolicitor. 

PElrnoNofthe  defendants,  the  executors  and  ilifent 
heirs  of  Robert  FuUotij  deceased,  to  set  aside  the  sale  of 
mortgaged  premises,  on  the  ground  of  surprise;  and  that 
they  be  allowed  to  redeem  the  premises,  oh  paying  the 
debt  tod  costs  within  a  teasonble  time,  or  that  the  bid- 
dings may  be  opened,  &c. 

The  material  facts  set  forth  in  the  petition,  and  ih6  affi- 
/  davits  read  in  support  of  it,  are  stated  in  the  opiiiion  ot 

the  court. 

The  mortgaged  premises  were  bid  off  at  ^,700  ddOars, 
subject  to  a  prior  mortgage  for  the  same  amoutit;  and 
the  petitioners  stated  the  value  of  the  property  to  be  liiore 
than  12,000  dollars. 

The  purchaser,  at  the  master's  sale,  opposed  the  appli- 
cation, insisting  on  his  purchase. 

/.  V.  i/enry,  for  the  petitioners. 
C(Mdry^  for  the  purchaser. 

The  Chancellor.  The  sale  in  this  case  ought  to  be 
set  aside  on  the  ground  of  surprise.  Here  is  as  yet  no  re- 
port of  the  sale  by  the  Master,  and  no  deed  executed. 
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the  «ecutor$  of  Robert  FuUan^  deceased,  wtrt  indiicfid      1618« 
to  beliere  that  tbe  sale  would  not  liave  been  made  on  the  ^\,j^ti^i^ 
4tb  of  last  Dumber.    This  belief  was  founded  on  the  re-  Wi«w«.o» 
pveeeBtatioQe  made  to  thein,  by  their  agent,  of  comreraatioBfi 
which  he  had  h^  with  the  plaintiff  and  his  solicitor. 
TboM  eonvei'sations  and  representations  are  reined  by 
the  affidarits  of  the  executors  and  of  the  agent,  and  they 
are  not  contradicted.    The  plaintiff  and  h^  solidtor  are. 
silent 

.  It  appeals  tliat  when  the  last  payment  of  300  dollam 
was  made  to  the  plaintiff,  in  OcUier  last,  he  expressed  a 
rekictftiice  to  receive  it,  a^  lie  was  not  then  in  want  of  mo^ 
ney,  and  he  told  Hoffman^  who  acted  as  agent  for  the  exe- 
Gutors,  ^Hhat  he  would  show  evet;  reasonable  indulgence 
for  the  (tfkyment  of  what  remained  still  due.'^  The  agent 
understood  from  this  assurance,  tliat  the  plaintiff  would 
not  compel  a  sale  of  the  property,  but  wotdd  wait  a  rea« 
sooaUe  itime.  It  further  appears,  that  the  agent  after- 
wards  caBcd  Mpon  the  plaintiff's  solieitor,  and  '^  stated  to 
him  the  promise  made  by  the  plaintiff  of  not  (uresaing  the 
estate,  and  the  plaintiff's  declan^ioo  to  hrm,  that  he  did 
not  want  roon^  at  ihait  time ;  that  the  solicitor  rqolied, 
that,  at  all  events,  the  advertiscanent  for  (be  safe  of  the 
property  must  he  continued,  which  would  put  the  estate 
to  considerable  expense,  and  which,  the  agent  said,- 
the  estate  would  pay.''  The  agent  states  further,  tiiat  the 
scdicitor  said,  he  woidd  represent  the  conversation  to  the 
plaintifi^  and  ^  that  be  had  no  doubt  the  plaintiff  would  be 
satisfied  tiierewitb,  and  consent  that  the  property  should 
not  be  sold,  and  that  he  would  advise  the  plaintiff  to 
wnit,  and  iiot  have  the  property  sold."  These  difficreat 
eonveraations  were  reported  to  the  executors,  and  theif 
wore  induced  lo  believe  that  the  property  would  not  be 
add;  and  by  that  means,  they  were  surprised  by  the  sale, 
mA  were  Mk  prepared  to  meet  it,  as  they  otherwise  woidd 
bare  done.  Notice  of  the  sale  was,  indeed,  left  at  ^e 
Vol.  IIL        ^  3R 
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1818.      agent's  oflSce  the  day  before,  or  on  the  day  of  the  sale,  but 
^^0^4"^^  be  was  out  of  town,  and  did  not  receive  it  in  time« 
WubuAMtoir      There  is  no  imputation  of  any  unfeir  intention  in  tbe 
iut».      plaintiff  or  the  solicitor^  or  of  any  unfair  conduct  at  the 
sale ;  but,  I  think,  that  under  tbe  circumstances,  the  de** 
fendants  were  innocently  misled,  without  any  culpable 
negligence  imputable  to  them.    The  sale  ought,  there- 
fore, to  be  opened  upon  terms. 

I  wish  it^o  be  distinctly  understood,  that  I  interfere  in 
this  case  on  the  ground  of  surpris^e,  and  that  I  do  not 
lay  any  stress  upon  the  alleged  inadequacy  of  the  auction 
price.  Such  a  ground  alone,  unattended  with  odier  cir* 
cumstances,  is  not  sufiBcient.  {lAtmgston  v.  Byme^  11 
Johns.  Rqj),  566.)  I  may  add  further,  that  the  surprise 
here  is  not  of  the  most  striking  kind,  and  the  case  for  re- 
lief on  that  ground,  is  pushed  to  the  utmost  verge  of  an 
admissible  interference.  \ 

The  practice  of  opening  biddings  at  the  Master^s  sales, 
wUch  prevails  in  England^  has  not  prevailed  here,  and  I 
do  not  proceed  in  this  case  upon  the  ground  of  that  prac- 
tice. If  it  ought  to  be  adopted,  this  case  is  not  brought 
within  it,  for  here  is  no  offer  of  any  specified  advance 
price.  The  court,  under  that  practice,  require  the  deposit 
of  a  reasonable  advance  on  the  bid,  together  with  the  pur- 
chaser's expenses.  (1  F(»ey,  jun.  453.  4  Fesey,  700.  6 
Veseg,  466.  518.  ,7  Fesey,  420. 8  Vesey,  214.  14  Fesey,  151. 
1  VetegifB.  361.  3  Fesey  Sf  B.  144.)  From  what  fell 
fiom  Lord  EMon,  in  WhUe  v.  WHsan^iU  Fesey,  151.) 
it  is  questionable,  whether  the  practice  of  opening  bid- 
dings as  freely  as  they  do  in  Enghmdf  be  not  productive 
of  more  injury  than  good.  He  says,  that  "half  the  es- 
tates that  are  sold  in  the  court  are  thrown  away  upon  the 
'^peculation,  that  there  will  be  an  opportunity  of  purchas- 
ing, a&erwards,  by  opening  biddings."  But  here  is  a  sur- 
prise, which  Lord  Eldon  admits  to  be  su^dent  to  open 
biddings,  even  after  confirmation  of  the  Master's  report. 
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It  18  a  surprise,  ^  generated  by  the  party's  own  conduct.''      161& 
It   was  the  language  of  the  plaintiff  and  his  solicitor 
which  unintentionally  put  the  defendants  off  their  guard, 
end  led  to  a  sale  without  their  expectation  or  knowledge,       P^ 
and  contra^  to  thdr  intention. 

The  purchaser,  who  stands  fair  before  the  court,  is  enti- 
tled to  be  paid  his  costs  and  expenses,  to  be  allowed  by  a 
Master,  on  the  liberal  principle  of  the  allowances  of  costs 
between  solicitor  and  client. 

I  shall,  accordingly,  direct,  that  the  sale  be  set  aside  en 
the  defendants'  paying,  upon  demand,  the  purchaser's  costs 
and  expenses,  including  the  costs  of  this  application ;  and 
that  the  plaintiff  be  at  liberty  to  cause  the  mortgaged  pre- 
mises to  be  again  exposed  to  sale,  on  giving  the  usual  three 
weeks'  notice  in  one  of  the  daily  papers  in  the  city  of  .A/hii- 
Yorkj  of  the  time  and  place  of  sale. 

The  following  order  was  entered,  ^'  Ordered,  that  the 
sale  be  set  aside,  on- condition  that  the  defendants  pay  to 
Elbert  nSnderson^  the  purchaser,  upon  demand,*  his  costs 
and  expenses  attending  the  purchase,  and  including  his 
costs  of  this  application,  to  be  taxed  upon  the  principle  of 
the  allowance  of  costs  and  expenses  as  between  solicitor 
and  client.  And  it  is  further  ordered,  that  if  the  said 
condition  be  complied  with,  the  plaintiff  be  at  liberty  to 
cause  the  mortgaged  premises  to  be  again  exposed  to  sale 
by  a  Master,  on  giving  the  usual  three  weeks'  notice  in  one 
of  the  daily  papers  in  the  city  of  JWuf-Forfc,  of  the  time 
and  place  of  sale ;  and  that  the  costs  and  expenses,  of 
the  former  notice  and  sale-  on  the  part  of  the  plaintiff  be 
included  in  the  expenses  of  the  suit,  and  be  chargeable, 
with  the  other  costs  of  suit,  upon  the  mortgaged  premises ; 
and  that  a  copy  of  this  order  be  forthwith  served  on  the 
solicitor  for  the  plaintiff,  and  also  on  the  purchaser,  or  his 
counsel." 


Digitized  by  VjOOQiC 


%U  CASES  IN  CHANCERY. 

181& 


Mmot 

^^**^-  MoQDT  ogoiint  A.  and  H.  PattcB. 

/oMiary  20.  WJUrethe  rvle  toahoweailM  whypaMkatiQfttbMUiMipiMtbM  b«A  «!• 
larged  by  an  order  for  that  purpose,  at  the  liutaDce  of  the  defeodanta,  aild 
that  order  has  expired,  pablicafion  may  pass  withont  enteriDg  a  ftirther  nile 
With  tlie  ragialer,  M  it  the  |^t«oli«e,  in  wS&mrf  etaea,  ott  the  akpifiMMi  of 
the  nde  to  show  eaiise> 
If,  after  pablication  ^as  to  paased,  the  tabataneo  of  the  testimony  taken  on  n 
teaterid  poiDt,  upon  which  farther  testimony  is  toogbt,  has  been  diaelosed 
t«theideilMl«it»itistooktotoiii«veto«pnnorcBkifetlMnde»  ok  nSdi* 
vit 

MOTION  to  enlarge  the  publication;  I.  Because  no 
order  to  pass  publication  had  been  entered ; 

2.  On  affidavits,  tl\at  a  material  witness  resided  at  jDe- 
Iroitj  and  that  the  defendants  had  not  taken  out  a  commis- 
eion  in  season^  for  the  reasons  detailed  in  the  affidavits. 

The  motion  was  opposed  on  the  ground,  1.  That  aftei 
witnesses  had  been  duly  examined  on  the  part  of  the  plain  - 
tiSf  a  rule  to  show  cause  why  publication  should  not  pass 
had  been  entered  and  had  expired ;  ,and  that  before  its  ex- 
piration, publication  had  been  enlarged^  on  the  applicatioit 
of  the  defendants^  to  a  period  also  expired,  and  publicity 
tion  bad  since  been  made; 

Z.  On  affidavits,  den;^ng  the  merits  of  the  application, 
and  that  the  defendants  had  no  just  cause  or  excuse  for 
their  delay.. 

Hmryj  for  the  motion. 

Van  Buren^  (Attorney  General,)  contra.  He  died 
WyaU'8  P.  R.  355.    2  JiJins.  Ch.  Rtp.  432. 

The  Chancellor  said,  that  after  the  rule  to  show  ca  ise 
why  publication  should  not  pass,  had  expired,  the  regilar 
practice  would  have  bpen  to  have  entered  a  rule  with  the 
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MgtBC^  tbut  puiyKieiiiioft  fMda,  wd  fio  Aie  prac^ce  %vjtt      HIS. 
underflftooA  in  Aroim  v.  JKdlrefto.^    But  tbis  caee  Ibmed 
«aieQteeptkmtoth&tpre€tice«    AfW  the  rule  was  ghiM 

to  pass  publication,  and  before  it  had  expired,  the  same^ 

was  tnhfrgeHy  eirJkr  ;  and  when  the  time  iiiniled  by  the  «ufcitp.6B. 
border  expired,  pahfiesition  passed,  ni  consequence  of  thai 
order,  and  without  the  necessity  •of  a  fui^r  nde.  Bnch 
is  <be  practice  laid  down  in  the  books,  and  which  OMMit 
pre^afl,  in  the  absence  of  any  special  ffrmimvLy  or  «rf 
settled  course  of  practice  to  the  contrary.  (JFyattV  J*. 
R.  355.     1  Harr.  Ch.  Prac  448.) 

The  plainM  was  regular  inlhe'Course  lie  pursued,  «ind 
the  motion  foils  upon  iht  meiits.  1%e  facts  suggested  «b 
an  excuse  for  the  defendants^  dday  are  oontradicted,  mtA 
they  areleft  wiAout  any  esccuse.  k  also  appeamd,  'Ant 
the  substance  of  fhe  testimony  tafcen  on  a  materid  poMt, 
upon  which  further  testimony  is  sought,  had  lieen  disdosed 
to  'flie  defendairts,  at  their  request  The  doctrine  in 
ffamenlyr.  laitAeri^  ^S  StkM.  €h.  tbtp.  4SS.)  an  Us  ^ 
ing  toid  enlarging  puUieation,  applies  to  the  case. 

Melioii  denied. 


YouHG  and  Wife  against  Cooper  and  others. 

UDdwtlieMtlbrtiieptrtitioiioriaiidf,  wliera  the  piocatdiiigi  an  in  tUi 
cooity  it  if  not  neeetaary  for  the  parties  to  execute  mittaal  releaaea  to  eaeh 
other,  aeeonUng  to  the  partition;  bnt  the  final  decree  of  the  eoort,  that  aiich 
<*  partition  ihatt  renain  firm  and  eieetiial  foreTer,"  fte.  ia  aiifieient. 

THE  report  of  the  commissioners  assigned  and  empow- 
ered to  make  partition  of  the  real  estate,  in  the  pleadings 
mentioned  in  this  case,  was  read,  filed,  and  confirmed. 
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1818.      Bythen^t^andtheiiiajw  accompanying  i%  it  appeared 
N^iM^fc/  tiiat  the  commiqeioners  had  made  partitioo,  and  sJlotted 
Tooso      ^j^  g^  apart)  to  each  of  the  parties  by  metes  and  bounds. 


^  T 


Biggi^  for  the  plaintifb,  suggested  a  doubt,  whether  it 
vras  necessary,  under  our  act  to  pursue  the  course  of  the 
En^ish  Chanceiy,  by  which  the  parties  were  decreed  to 
rdease  and  convey  to  each  other,  according  to  the  parti- 
tion, and  he  referred  to  S  Seh.  4*  W*  ^'f^*  ^  showing  the 
JSnglMruIe. 

Thb  CHANCELtoR  thought  it  unnecessaiy,  under  the 
17di  section  of  the  act,  sess.  36.  ch.  100.  which  de- 
dares  that  all  partitions  made  under,  and  in  virtue  of  pro- 
ceedings had  in  the  Court  of  Chancery,  shall  be  firm  and 
\  dhctual  forever;  and  that  the  final  decree  of  the  court 

for,  or  upon  the  partition,  &c.  shaD  be  binding  and  con- 
cfaisive,  as  absolutely,  as  if  such  partition,  &c.  had  been 
made  in  a  court  of  law,  &c.''  There  is  no  doubt  that  by 
tiie  Englwfc  practice,  the  parties  execute  mutual  convey- 
ances, settled  by  a  master. 

Thedecree,  in  this  case,  therefore,  was,  ^  that  the  smd 
partition  remain  firm  and  effectual  forever ;  and  that  the 
said  parties  respectivdy  hold  and  enjoy,  in  severalty,  the 
said  portions  of  the  premises  set  apart  and  allotted  to 
them  as  aforesaid.'' 
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1818:, 


Moaau 

▼. 

MoRRiB  and  Mowatt,  Assignees  of  C.  Sards,  ogatrw^     PA«««m. 
S.  D.  Parker. 

When  a  deftndaBt  aiitwen,tlMit  he  hai  not  aay  koowledge  or  iafonnttioii  ofa    •'^XMiorSf  28. 
fiiet  ehaimed  in  tibe  plaistiff't  bill,  he  it  not  bomid  to  declare  hi«  belief,  one    ~ 
way  or  the  other.    It  if  only  when  hettateaa  fact  upon  infonDatioa^  or 
heanay,  that  he  ii  required  to  gtate  hit  belief  or  unbelief. 

Where  certain  docunents  are  set  forth,  hiitorically,  hi  the  stating  part  of  the 
biB«  the  defendant  nrast  answer  to  the  &ct  of  the  ecittencc  of  such  documents, 
according  to  his  knowledge,  or  his  information  and  belief.  He  is  not  booad 
to  answer  to  the^ids  contained,  or  stated,  in  such  doeiuneats,  miless  par- 
ticnhurly  stated,  dUtmet  from  the  doeiuients* 

Where  the  defendant  answers,  that  he  "  is  utterly  and  entirely  ignoiant**  as 
to  the  fiict  to  which  he  U  interrogated,  it  is  sufficient 

ON  appeal  from  the  Master's  report,  allowing  except 
Hons  to  the  answer  of  the  ddendant. 

ThQ  material  facts  charged  in  the  biO,  or  to  which  the 
defendant  was  interrogated,  and  his  answer  to  which  was 
excepted  to,  as  evasive  and  unsatii^ctory,  are  suflScientlj 
stated  by  the  court. . 

RiggSj  for  the  plaintiffs. 

T.  SedgwUky  contra. 

The  Chancellor.  The  first  exception  to  the  answer 
is,  that  the  b31  having  set  forth  a  certain  petition  to  have 
been  presented  to  the  Circuit  Court  of  the  Untied  States, 
for  the  district  of  Mw-Yorky  by  James  Bingham^  and  Ben- 
jamin Stokesy  as  assignees  otJohn  Jones  Waldo,  a  bankrupt, 
and  the  contents  of  the  said  petition ;  the  defendant,  in ' 
answer  to  that  part  of  the  bill,  said  he  had  not  any  ^knaw- 
ledge  or  infonnalum*^  as  to  the  truth  or  falsehood  of  the 
several  allegations  charged  to  have  been  contained  in  that 
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liflMb      petition  without  stating  what  his  6elief  was  concerning 
the  same. 

It  is  not  necessary  even  to  look  into  the  bill  and  answer, 
to  proBounoe  this  exception  unfounded.  It  appears^  iqKm 
"^the  very  face  of  it,  not  to  bare  been  well  taken.  When  a 
defendant  answers,  that  he  has  not  any  knowledge  or  in- 
fiMMtion  of  a  Act  charged,  he  ansnwvm  sufiekiitigs  and  fe 
not  bound  to  declare  his  belief.  He  is  not  to  be  suf^osed  to 
have  any  belief  one  way  or  the  otber.  The  rule  requi* 
rbig  «t  defendant  to  state  bis  belief  is  when  he  stales  a  Act 
Upon  informalion  or  hearsay.  In  such  case,  he  inust  add 
Ub  beKei^  or  uobriie^  of  the  report  or  inforBtttioa.  But 
when  he  has  neither  knowledge,  or  information  as  to  ftets 
stated  by  the  plainli£^  be  b  not  bound  to  say  more. 
It  would  be  very  unreasonable  to  compel  a  defendant,  who 
knows  AOthk^  and  has  heard  aotbiag  on  the  sufcyecl;  ex- 
cept from  the  plaintiff's  UB^  to  declare  what  his  <^ 
mon  or  belief  is  of  the  fdainliiTs  vevacky.  It  is  m^-^ 
dent  ficxr  him  to  say,  that  he  does  not  know^not  has  be 
beard  or  been  infemed  oi  the  iacts  charged  in  die  liiB, 
save  by  the  bill  itself;  and  that  he,  thereupon,  leaves  tbe 
plaintiff  to  make  proof  of  these  charges  as  he  shall  be 
advised. 

This  exception  is  not  well  taken  in  another  point  of 
view,  and  one  which  was  urged  by  the  counsel  for  Ae  de- 
fendant. The  petition  mentioned  in  the  exception,  is  set 
forth  in  tbe  stating  part  of  the  biU  as  one  of  the  fiicts  com- 
posing the  history  of  tbe  plaintiff^s  case.  The  contents  of 
the  petition  are  not  stated  as  distinct,  independent  faets, 
but  H  is  stated,  that  Bingham  and  8toki$  presented  a  peti- 
tion  to  the  Ckxniit  Coitft,  containing  such  and  such  aOega- 
.tions.  The  exUbition  df  the  p6tdum  is  the  only  fact  pro- 
perly stated,  and  all  that  the  defendant  could  be  cf^Bed 
on  to  answer  was,  whether  such  a  petition^  wiih  such  oontmUSj 
was  not  presented.  He  was  not  bound  to  answer  io  ev^ 
fact  stated  in  that  petUwn,  any  more  than  he  was  bound  to 
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anairer  to  eveiy  lact  eontaiiied  in  the  act  of  congress,      1818. 
which  is  also  set  forth,  at  large,  in  the  bill,  or  to  an-  \^0^^^^^^ 
awer  to  .every  ^legation   contained  in  the  answer  of     M<«** 
Bingham  and  Stokes^  to  the   bill   filed  against   them  in     PAMam. 
the.  Circuit  Court,  which  answer  is,  also,  substantially 
set  forth  in  the   bill,   in    this  case.    The   petition,    the 
act  of  Congtess,  and  the  answer  of  Bingham  and  Stokes, 
are  aD  set  forth,  historically,  as  matters  of  fact,  in  the  stat- 
ing part  of  the  bill  ;.the  defendant  was  bound  to  answer  to 
the  fact  of.  the  existence  of  such  documents,  acconling  to 
his  knowledge,  if  he  had  any ;  if  not,  then  according  to 
bis  information  and  belief;  and  if  he  had  neither  know* 
ledge  nor  information,  he  was  bound  to.  say  so,and  no  more. 
If  the  plaintifis  deemed  the  facts  set  forth  in  the  petition 
of  Bingham  and  Stokes,  or  in  their  answer,  material  to 
didr  case,  they  ought  to  have  stated  those  facts,  a$  facts 
distinct  from  the^documents  in  which  they  were  contained^ 
and  then  they  nu|^t  have  reqiured  a 'distinct  and  particu^ 
lar  answer* 

This  first  exception^  is,  accordingly,  overruled. 

The  second  exception  rs,  that  the  defendant,  by  his  an* 
swer,  says  be  had  heard  that  a  commission  of  bankruptcy 
was  issued  in  Eni^andy  against  Mm  J.  WMo,  together  with 
his  partners,  Joseph  JValdo  and  John  JPVaneM,  and  that  he 
was  declared  a  hankrupt ;  but  he  does  not  state  according 
to  his  knowledge,  ii^rmation  and  bdie^  when  the  com-* 
mission  of  t^ankruptcy  issued,  and  when  J.  J.  W,  wa»  decla- 
red, a  bankrupt. 

The  third  exception  is  nofting  more  than  the  secoQfl 
exception,  in  extenso  ;  and  it  would  have  given  more  snm- 
plici^  to  the  ease,  if  they  bad  been  consolidated.  This 
excqption.  is^  alaoy  thai  the .  defendant  does  not  state,  as  to 
1^  infoimatien  and  bdlrf  uhmijohn  Jones  WaUo  was  first 
declared  a  bankrupt,  and  what  estate  mi  effects  he  thea 
had  or  claimed,  and  vdio  were  his  assignees^  and  wheUy  and 
to  whom  his  estate  was  assigned. 

Vol.  III.  39 
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1818.  The  bill  sought  discoveiy  as  to  these  fects,  and  charged 

v^^v^hi/  that  the  defendant  refused  to  discover  when  and  where 

Houis     jof^f^  J5^g5   Waldo  first  became  a  bankrupt,  who  were 

Tammzk.     hia  assignees,  and  to  whom  his  estate  was  assigned,  and 

^^  when  and  by  whom ;  and  special  interrogatories  werepoint- 

ed  to  those  facts. 

The  only  inquiry  is,  has  the  defendant  sufficiently  an- 
swered as  to  those  facts. 

He  says,  he  has  heard,  that  a  commission  of  bankruptcy 
was  issued  in  Englandy  against  John  Janes  Wcddo^  toge- 
ther with  Josq^  Waldo  and  John  Francis^  all  of  whom 
were  partners,  as  he  has  heard  and  believed,  and  carried 
on  trade  in  England^  under  the  firm  of  Waldo^  Francis  Sf 
Waldo  and  that  the  two  last  were  residents  in  England^ 
when  the  commission  of  bankruptcy  issued,  and  John  Jones 
Waldoj  was  not  in  England^  but  in  the  United  Stales^  when 
the  said  commission  issued;  that  he  never  appeared, 
and  was  declared  a  bankrupt  in,  his  absence ;  and  as  to  (Ae 
time  when  the  said  commission  issued  in  England^  or  as  to 
the  proceedings  thereon^  further  than  he  has  been  informed 
and  set  forth  aforesaid,  the  defendant  is  utterly  and  en- 
tirehf  ignorant,  and,  therefore,  cannot  set  forth,  or  disco* 
ver,  more  particularly  than  he  hath  herein  before  done, 
when  and  where  the  said  John  Jones  Waldo  first  became 
a  bankrupt,  or  what  estate  and  effects  he  had,  or  claimed 
right  or  title  to,  or  had  or  claimed  any  interest  in,  when  he 
became  a  bankrupt,  or  who  were  chosen  assignee  or  as- 
signees of  his  estate  and  effects,  or  to  whom,  or  when,  or 
by  whom,  his  estate  and  effects,  rights^  claims,  and  cr^it^', 
were  conveyed  or  assigned,  &.c. 

If  the  exception  had  been,  that  the  defendant  states  that 
he  had  heard  that  a  commission  of  bankruptcy  issued  in 
Ef^land  against  Wdldoy  without  stating  his  belief  one  way 
or  the  other  of  that  hearsay,  the  exception  would  have 
'  been  well  taken.    But  that  is  not  the  point  of  the  second 

or  third  exception.    They  do  not  find  fault  with  the  an- 
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swer  in  the  admission  of  the  fact  of  a  commission  having  1818. 
issued.  Such  an  exception  would  indeed  have  been  too  v^^v^^ 
nice  and  hypercritical,  for  it  is  apparent  that  the  defend-  Momw* 
ant,  all  along,  assumes,  and  means  to  admit,  the/ad  of  the  ?AM«m. 
commission.  The  objection  is,  that  he  does  not  answer  ac- 
cording to  his  knowledge,  information,  and  belief  when 
such  a  commission  issued,  what  the  estate  the  bankrupt 
then  had,  and  to  whom  and  when  it  was  assigned.  But  these 
exceptions  are  founded  on  erroneous  deductions.  The  de- 
fendant does  declare  all  he  can  or  ought  to  be  asked  to  de- 
clare, when  he  says  that  he  is  ^  utterly  and  entirely  ignoranf  ^ 
of  the  time  when  the  commission  first  issued,  and  what  es- 
tate WaUo  had,  and  when  and  to  whom  it  was  assigned.  He 
avers  his  absolute  ignorance  of  all  these  facts,  and  there- 
fore cannot  answer  to  them.  He  states  what  he  has  heard 
as  to  the  commission,  and  so  far  there  is  no  exception;  he 
then  says,  ^as  to  the  time  when  it  issued,  or  as  to  the  pro- 
ceedings under  the  commission,  fkriher  than  he  has  before 
set  forth,  he  is  utterly  and  entirely  ignorant."  H[i8  igno- 
rance is  total  as  to  the  time,  and  it  is  equally  absolute  as  to 
any  proQeeding^  other  than  those  he  has  particularly  set 
fiorth.  After  this,  what  use  can  there  be  in  requiring  a  far- 
ther answer?  The  defendant  may,  indeed,  have  acquired 
more  knowledge  since  he  put  in  his  answer,  but  this  I  am 
not  to  suppose.  So,  perhaps,  by  making  inquiries  in  Boston^ 
where  he  resides,  and  certainly  by  sending  to' Englandy  he 
may,  if  required,  gain  the  requisite  information.  But  a  de- 
fendant ought  not  to  be  required  to  obtain  information,  so 
as  to  meet  the  plaintiff's  wishes,  and  thereby  become  his 
agent  to  procure  testimony.  He  is  to  answer  as  to  what 
he  knows,  or  has  been  informed  o^  when  called  upon  to  an- 
swer; and,  certainly,  if  the  defendant's  mind  remains  with 
only  his  former  knowledge  and  information,  then  it  woidd 
be  impossible  for  him  to  answer  more  particularly  as  to 
the  time,  and  as  to  the  other  matters  contained  in  the  ex- 
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1818.      exceptions)  without  the  admission  of  pa^Mible  perjiuy  in  his 
^^^*^'  first  answer. 
^'^^^         No  person  can  be  more  anxious  than  I  am  to  procure  to 
ffwirt     ereiy  froper  inquiry  in  a  bill,  an  explicit,  frank,  and  fell 
answer,  and  I  am  exceedingly  jealous  of  every  thin^;  that 
looks  like  evasion*    My  mind,  on  this  subject,  was  fully  de- 
clared, in  fVoodt  V.  Wmel,  (1  Johns.  (X  Rep.  107.)    Bui, 
'  on  the  other  hand,  I  am  not  inclined  to  indulge  in  too  much 
severity  of  criticism  in  weighing  the  force  of  every  word 
and  sentence,  in  an   answer,  unless  I  pe*rceive  some 
design  to  evade  a  sifting  inquiry.  My  impression,  on  reading 
the  present  answer,  is,  that  it  is  not  liable  to  any  well-found- 
ed  otrjection  as  to  the  matters  complained  (^  and  the  excep- 
tions are^  consequendy,  overruled.    The  question  of  costs 
is  reserved. 

Exceptions  overruled. 


Phelps  against  W.  Grben,  and  sixteen  other  Defendants. 

JmnuaryZi,  If  any  doubt  aritet  on  a  bill  for  a  partition,  to  the  extent  o^tbe  mdivided 
rigbftf  and  interaati  of  the  partiei,  tlie  naval  coone  ia,  to  diraet  a  tcfenaoe 
CoalIaater«okqniraaBdreportOBtMn>aatlia  eatate  aad  intanat  of  tha 
l^arfies  ^nat  be  aacertained  before  a  eonmiMion  it  awarded  to  make  paiti* 
tion.  Bat  where  tbe  title  It  taspieiona,  or  litigated,  it  mutt  llrat  be  aatal^ 
liaheiat  law  baftore  tbia.  eout  wiU  iatarfara. 
Wliete  t^  plalfttiff'a  right  to  oneandiWded  atoiety  wai  adouCted  bj  all  the  da- 
landantt  daimiog  the  other  moiety,  but  they  differed  among  themtelTet  at  to 
tfieir  titiaa  and  interaatt,  tome  of  the  defendaott  eUioungtha  whole  moiety  m 
fta»  and  Uia  othaiv  akiming  and  aasfpyi^g  laparate  portiooa  of  it^  and  aaiart* 
lag  a  freehold  ^atata  thcreJHi,  the  court  ordered  partition  to  be  noiade  betweoi 
the  plaintiff  and  all  the  defendaott,  aggregately;  dividing  the  prenutea  into 
two  e(|QaI  moietiet,  toaa  to  give  one  moiety  to  the  pbdntiff  in  aa?etalty,  anA 
l4a«wgte9t|iiirao^aiy  to  |w  divided  between  the  dafondaoU,  on  a  farther 

a  cation  to  ^e  oonrt,  when  their  eonflicting  claima  thoiild  have  bce^ 
lithed  at  taw;  the  plaintiff,  In  the  mean  time,  to  pay  hia  own  eoita  of 
sOt,  and  Uia  axt>aaiat  df  the  coaauaaloa,  faaarrihg  the  qoaatta  aa  't6  tSe 
d^OBdanta'  pvoportiona  of  ooata,  antU  aneh  farther  appKcatioB. 

BILL  for  Ihe  partition  of  land.    The  .j^laintiff  stated, 
that  being  seised  in  fee  of  an  equal  and  undivided  moiety 
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of  lotNa.  3y  in  tte-seoood  tilotmenC  of  the  Oridumy  pv*  1818; 
tent,  conteifting  740  acrefls  he^  od  the  13tfa  erf*  Skptmber^ 
180S,  took  pd88eiMKm  of  the  Wesferig  half  part  of  the  pie- 
mtsea,  the  eat^hf  hdf  bemg  m  poasessioii  of  some  or  aB  of 
the'  defendant*.  That  he  has  nnoe  contmued  io  poesea*' 
crioil  of  die  westerly  part^  and  made  great  improrementa 
^Kieon.  That  tbore  tfre  various  confficting  claims  as  to 
(be  other  moiety  of  the  lot.  That  Jbnpk  Wkiier  was 
seised  thereof  in  trust  fi>r  PairiA  Heatieg,  wbo^  by  deed, 
dated  JlUgM,  8,  1806,  released  his  right  to  Temperance 
€hee$iy  for  her  life,  vfith  poirer,  by  her  wiO^  to*  appoint 
uses  and  trusts  among  her  nine  cfaSireo^  defendants. 
That  tvrorof  the  chSdren  are  infents.  That  by  a  de<a«e 
of  this  court,  of  the  5th  of  Oaof^,  1815^  J.  W.  was  or- 
dered to  release  to  Mary  and  Hmry  Chemy  in  feey  and  in 
teisl,  &c.  all  die  lands  hdd  by  him,  in  trust,  be.  That 
the  six  defendants  last  named,  severally  possess  parts  of 
the  emkm  half  of  thd  lot,  chinring  the  same  m  their  own 
right,  as  tenants  in  conmion  with  the  |daintiff.  That  all 
the  defendants  possessing  the  eastern  half  have  made  ex- 
tensive  improvements. 

That  partition  of  the  lot  can  be  made  so  as  to  save  the 
phdnBff  his  improvements,  and  do  justice  to  all  the  {ler- 
eons  interested.  That  the  defendants  refuse  to  come  to 
a  partition,  and  the  six  last-named  defendants  reftise  to 
show  their  title  deeds,  and  the  plaintiff  is  uninformed  of 
their  interests  in  the  lot  The  plaintiff  prayed^  that  all  the 
defendants  may  state  what  interest  they  have  in  the  lot; 
&at  die  IdiM  six  may  produce  their  deeds  under  which  they 
daim,  fot  die  iaspecdon  of  the  court,  and  that  the  lot 
may'  be  d^reed  to  be  divided  between  the  plaintiff  and 
such  of  the  defendants  as  have  an  interest  therein,  so  as  ' 
efaieh  one  may  have  his  improvements^  if  the  lot  can  be 
equitibly  dii^dod  in  that  manner;  that  a  oommisakHi 
magr  issue  for  didt  purpose ;  and  that  al  proper  parties 
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1818.      may  join  in  executing  to  each  other  aU  necessary  deedei 

v^pv^^/  and  conveyances,  &c.    Tlie  answer  of  WSliaim  G.  and 

^i*^*      Temperance  G.  and  their  children,  admitted  all  the  facts 

GssKir.      stated   by  the   plaintifi^    and    consented   to   a  partition, 

claiming    the  other  undivided  moiety,  and  stating,  that 

H.  O.  and  Jlf.  G.   were   seised  thereof^   in   trust,  &c. 

That  the  six  defendants,  last  named,  are  in  possession  of 

their  moiety,  but  that  they  have  no  right  or  title. 

The  answer  of  five  of  the  other  defendants  admitted 
the  title  of  the  plaintiff;  but  set  up  an  estate  for  three 
lives,  as  to  200  acres,  in  thdr  several  possessions.  They 
denied  all  knowledge  of  the  title  of  the  other  defendants, 
and  consented  to  a  partition,  whenever  the  court  should 
determine  their  respective  rights. 

The  answer  of  the  last  defendant  admitted  the  plain- 
tiff's title,  and  set  up  a  life  estate  in  150  acres,  in  his  pos- 
session ;  and  consented  to  a  partition,  &c. 

General  replications  were  filed  to  the  answers ;  but  no 
witnesses  were  examined  on  eidier  side. 

S.  Fordy  for  the  plaintiff. 

^   Gold  and  fi^tO,  for  the  defendants,  W.  and  T.  Grem^ 
and  their  children. 

W.  A,  Duer^  and  H.  R.  StarrSj  for  the  six  other  de- 
fendants. 

The  Chancellor.  When  the  question  arises  on  a  biO 
for  a  partition,  as  to  the  undivided  rights  and  interests  of 
the  parties,  the  usual  course  is  to  direct  a  reference  to  a 
,  Master  to  inquire  and  report.  The  court  must  first  ascer- 
tain the  estate  and  interest  of  Ae  parties  respectively, 
before  the  commission  to  make  partition  can  be  awarded. 
This  course  was  followed  in  Agar  v.  Fairfaxj  (17  Vesa/j 
533.)    But  this  is  a  peculiar  case,  and  that  course  cannot 


Digitized  by  VjOOQiC 


Phblps 

V. 


CASES  IN  CHANCERY.  305 

wdl  and  safdy  be  pursued.  The  plaintiff's  rigbt  to  an  1818. 
undivided  moie^  of  the  lot  is  admitted,  and  all  the  de- 
fendants are  consenting  to  a  partition,  so  far  as  respects  the 
division  of  the  lot  into  equal  moieties.  The  dispute  is  be-  0^*^' 
tween  the  defendants,  as  to  their  title  and  interest  to  the 
other  moiety,  dix  of  the  defendants  are  in  possession, 
claiming  and  enjoying  separate  portions  of  that  moiety, 
and  they  set  up  a  freehold  estate  in  the'  same.  The  re- 
maining defendants  who  are  not  in  possession,  claim  the 
whole  of  that  moiety,  by  a  present  yested  interest  in  fee. 
It  is  not  proper  that  such  a  controversy  should  be  tried  by 
a  reference.  It  is  a  question  of  legal  title,  and  should  be 
settled  at  law.  In  Wilkin  v.  Wilkin,  (1  Johns.  C%.  iZep. 
111.)  it  was  understood,  that  if  the  title  was  doubtful,  or 
disputed,  it  must  be  first  established  at  law,  before  parti- 
tion was  to  be  made ;  and  in  that  case  the  question  was 
referred  to  a  court  of  law.  Partition  is  matter  of  right, 
where  the  title  is  dear ;  but  not  otherwise.  If  the  title  be 
suspicious,  a  court  of  equity  as  the  Vice  Chancellor  ob- 
served, in  Baring  v.  J^mh,  (1  Vesey  and  Beames,  557.) 
may  well  pause  'in  directing  partition.  The  reference 
seems  to  apply,  not  to  the  case  where  the  tide  is  litigated, 
but  to  cases  of  doubt  and  difficulty,  as  to  the  extent  of  the 
undivided  interest  of  the  respective  claimants. 

It  appears  to  me,  therefore,  that  in  this  case,  the  parti- 
tion ought  to  be  confined  to  the  right  of  the  plaintiff  and 
to  that  of  the  defendants,  considered  aggregately ;  and  that 
as  to  the  conflicting  claims  between  the  defendants,  they 
ought  to  be  settled  at  law  before  any  further  partition  be 
made.  The  costs  of  the  partition  must,  in  such  case,  in 
the  first  instance,  fall  upon  the^plaintifl^  tor  until  the 
rights  and  interests  of  the  defendants  are  ascertained,  they 
cannot  justly  be  called  upon  to  contribute.  The  EngKsh 
rule  as  to  costs  on  partition,  seems  now  to  be,  (17  Vesey^ 
558.)  that  no  costs  are  given  until  the  commission ;  and 
that  the  costs  of  issuing,  executing,  and  confirming  the 
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.    18f6.      coiniwsmon,  aro  borne  by  the  pwrtieO)  in  p 
K^^'^  v^Iue  cf  Ibeir  reepeetive  intere8ts>  And  that  there  diouU 
'"^*     be:  oo  cflKits  of  the  subeequaot  prooeedjags.    But  the  pcac- 
ti&eiDthiftOourtis,  to  ebai^the  coels  of  the  s.uit  upon 


Coiu  M  pMti*  the  pQrtie8>TeapeGlively,.in  pfoportion  to.  the  vahie  of  their 
*^'  raapeetive  righta ;  and  this.rute  is  adopted  by  analogy  from 

the^aftatute,  which  (pvea the  Kkecoat&on.the  ^proceeding 
in  partition  iniihe  gquiIb  of  Jair. 
ikcne.  Adeoree.waB  According^  entered,  declaring  tbat>  ^it 

appearing  by*  the  Admiasion  of  aQ  the .  defendants,  that  the 
plaintiff  is  entitled  in  hiftoivn-right,  inifee^looneeqaal  un- 
divided moiety  of  lot  No.  2.  in  .ibe  2d  allolmeBt  of 
OriakoM/f  patent,  and  that  he  has  been  in  poaaession  of 
the  vpeateriy  half  of  the  said  lot  tooce  ;1803,  and  has 
made  valuable  Mnproveiaaats  Ahereon ;  and  it  further  ap^ 
pearingv  that  the  other  equal  undivided  aioiety  of  the  said 
Iptist  ohimed  by  the  several  defendants,  who  set  op  a 
tide  4q  unequal  interests,  and  advance .  conflicting  claims^ 
inasmuch  as  the  defendants,  Mary  Cheen  and  Hmiry  Grm^ 
claim  a. proarat  interest  in  fee  to^tbe  whole  of  the  said 
moiety,  in  trust,  &c.  and  inasmuch  as  Ae  six  defendants 
last  mentioned  iin  the  bill,^claim  to  .have  freehold  estates^ 
or  other  interests,  in  and  to  the.said  undivided  moiety ;  and 
it  further  appearing,  that  the  six  defendants  afiMresaid  are 
in  possession  in  pursuance  of  their,  claim,  of  this -^^if^ 
half  of.the  saidlotj.and  have  made  valuable  improvements 
thereon^and  that  as  between  each  otiier.there  are  no  eon- 
fficting  claims  either  as  to  title  or  possession;  and  inas- 
muoh.aa  all  thedefendaata consent  tOr  a  just  and  equitable 
partition,  quantity  and  quality  xelatively  considered,  ex- 
elusive  of  improvements,  and  the  eleven  defendants  6rst 
named  in  the  bill  expressly  consent  that  the  westerly  half 
of.tbe4otbe  allotted  to  the  plaintifi^  according  to  a  just 
pafdtion  as  afecesaid:  Qrieredy  Sfc.  that  partition  of 
the  lot  be  made  into  two  equal  moieties,  by  metes  and 
bounds,  quabty  and  quantity    relatively    considered,  ex- 
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cludirc  of  improvements,  and  that  one  moiety  be  assigned      1818. 
to  the  plaintiff;  and  if  it  can  be  done  consistently  with  a  v,^fv^^ 
just  and  equal  partition  as  aforesaid,  that  the  lot  be  so  di-    M'fcwroii 
vided  as  that  one  moiety  shall  include  the  improvements    TnoiiMoir 
and  possession  of  the  plaintifl^  and  that  such  moiety  be  as-  ^ 

signed  to  the  plaintiff.  Ordered^  also,  that  a  commission 
issue,  &c.  and  that  the  moiety  allotted  to  the  plaintiff  be 
held  and  enjoyed  by  him  in  severalty,  and  that  when  the  f 

conflicting  claims  of  the  defendants  shall  have  been  settled 
at  law,  they  be  at  liberty  to  apply  to  this  court,  on  the  foot  of  « 
this  decree,  to  have  further  partition  of  the  other  moiety  of 
the  lot,  according  as  their  legal  rights  shall  appear ;  and  that 
the  question  as  to  what  proportion  or  part  of  the  costs  ought 
to  be  borne  by  the  defendants  or  either  of  them,  be  re- 
served until  such  applicattion ;  and  that,  in  the^mean  time, 
the  plaintiff  pay  his  own  costs  of  this  suit,  and  the  costs  of 
executing  the  said  commission. 


MViNNON  against  'tHomsoN  and  others. 

A  tMtttor  mint  hare  a  legal  or  equitable  title  in  the  land  derlied,  at  the  time,  F^burary  t 

otherwise  nothing  paseis  by  the  devise.    A  subsequently  aeqnired  title 

will  not  pass  by  it. 
Where  a  doTite  fciJs  for  want  of  tiUe  in  the  doTitor,  the  devisee  will  not  be 

relieved  oat  of  other  parts  of  the  estate,  though  the  devisor  had  a  judgment 

which  was  a  lien  on  the  land. 

On  the  coming  in  of  the  report  of  the  Master  in  this  cause, 
before  whom  the  defendants  were  decreed  to  account,  a 
question  was  raised  on  the  report.  It  appeared  that  the 
testator,  by  his  will,  dated  the  i2th  of  March,  18d6,  after 
devising  several  parts  of  his  real  and  personal  estate,  add- 
ed the  following  clause:  "I  do  will  and  direct,  that  the 
rents,  issues  and  profits  of  my  house  and  lot  of  grodnd  iti 

Vol.  III.  40 


Digitized  by  VjOOQiC 


) 


SOB  GASES  IN  CHANCfiar. 

1818.'  Mu&MRy-stTMk,  now  under  laase^  AaH  be  reoeksii'  by. 
my  executors  heiein  after  named,  until  the  delerminaticw 
of  said  lease,  in  whatever  way  the  saine  may  he  deter- 
Tgamwftw.  jniiied^  and  such  rents,  issues  and  prifits,  shall  be  appBed 
to  the  miuatenaAce  and  education  of  my  said  grasd  chit 
dreiH  John  and  CSitf Aartne,  ai>d'  after  the  determtnatioa  of 
said  lease,  the  said  bouse  and  lot  shall  be  sold  by  my 
eseculors  herein  after  mentioned,  at  :»uch  time  and  iA  sudi 
manner  as  they  may  deem  expedient,  who  s^  all  make 
such  deeds,  releases,  or  other  assuiances  in  the  law,  to  the 
pOEohaaer  or  purchasers  tliereo^  as  may  be  advised;  aj%d 
Ibfl  avails  Aersof  1  do  direct  them  t^  pay  to  my  said  grand 
son  John  and  grand  daughter  Col&eruie,;  or  the  survivor  of 
them»  when  they  shall  severatfy  attain  the  age  of  twenty 
one  years ;  and  m.case  oC  the  death  of  wij  said  grand  sor 
and  grand  daught^,  without  kAviog  lawful  issuer  thai 
the  avails  shall  be  paid  to  my  said  utfihew,  asid  the  dul- 
dren  of  John  Reidj  before  mentioned,  equally,  and  thdr 
assigns."  tn  a  subsequent  part  of  the  will,  the  testator 
made  this  residuary  devise :  '^  I  do  will,  bequeath  and 
devise  all  the  residue  of  my  real  and  personal  estate,  to  my 
son  JVetU,  and  my  grand  children  John  and  Catherine^  their 
heirs  and  assigiis,  and  to  the  aunrivor  and  survivors  of  ttiem, 
equally." 

The  facts  relative  to  the  house  and  lot  above  mentioned, 
appeared,  from  the  Master's  report^  to  be  as  follows. 

On  die  SOth  of  March^  1606,  the  testator  w«s  aeisMd 
in  fhe  of  the  said  house  and  lot,  and  on  that  day,  con- 
veyed the  same  to  his  daughter,  the  wife  of  IgnaUua 
Sfidmond^  in  fee ;  that  on  the  12th  of  wSt^ftcM,  1809,  Bed- 
moni  confessed  a  judgment  to  the  testator,  to  secure 
the  payment  of  a  debt  of  2,500  dollars ;  that  nothing 
was  ever  paid  upon  the  judgment;  that  on  the  12th  of 
Oetob^^  1809,  Redmond  and  his  wife  duly  conveyed 
ti^  house  and  lot  to  Oeorge  fVhitej  who,  on  the  13th  of 
QctobeVy  1809,  re-conveyed   it  to  RedmonAt  in  fee;  that 
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on  the  28A  of  October^  1809,  a  mortgage  on  the  lot  from  1818. 
Jbdmofiil  and  wife  to  X  KebOy  to  secure  750  doUare,  was 
registered,  and  the  mortgage  debt  remained  unsatisfied ; 
that  JBttfowiBTs  wife  died  the  26th  of  October,  1809,  afad  '^•^••« 
Redmond'  himself  on  the  14th  of  Ptbrmry,  1810;  that 
after  Redmond^s  death  the  testator  took  possession  of  the 
house  and  lot,  and  received  the  rents,  and  continued  in 
possession  until  his  death;  and  that  shortly  before  his 
death,  which  was  in  1816,  he  leased  the  house  and  lot, 
fix*  14  years. 

The  plaintiflf  is  the  testator^s  son  mentioned  in  the  re* 
£4duary  clause;  the  defendants  are  the  executors,  and 
the  bill  was  for  an  account  By  a  decree  of  the  first 
of  S^emhir^  ISTl?,  the  defendants  were  directed  to  ac- 
count to  the  plaintiff  for  one  third  of  the  residue  of  the  real 
and  pereonal  estate,  and  upon  such  accounting,  the  Master 
oonsndered  the  judgment  debt  against  Rednumi^  aspersonal 
estate. 

A  question  was  raised,  between  the  parties,  upon  this 
r^ort,  to  whom  belonged  the  judgment  debt,  or  the  house 
and  lot  on  which  it  was  a  lien,  at  the  time  of  the  will. 

Van  Vfyck^  for  the  plaintiffs,  contended,  that  tlie  defend- 
ants must  account  for  the  judgment  debt  against  Redmond^ 
as  part' of  the  residuary  personal  estate,  of  which  one-thhrd 
was  given  to  the  fdaintifl^  and  the  residue  to  the  two  grand 
children;  and  that  the  devise  of  the  house  and  lot,  or  the 
proceeds,  of  the  sale  thereof,  to  the  two  grand  children, 
was  null  and  void,  inasmuch  as  the  testator  had  no  title  to 
the  house  and  lot  when  the  devise  was  made. 

Baldum^  for  the  devisees,  contended,  that  the  intention 
of  the  testator  was  clearly  declared,  that  the  house  and  lot, 
which  t}ie  testator  must  have  substituted  for  the  judgment 
dd>t  charged  upon  it  and  considered  it  as  his  own,  should 
go  exdurively  to  the  grand  children. 
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1618.  The  Cuancelloiu    The  devise  of  the  bouse  and  lot 

v,^v^^  was  null  and  void,  inasmuch  as  the  testator  had  no  legal 
WPfcirircT  ^r  equitable  titltf  to  it  at  the  date  of  the  devise.  The 
Thoupsoh.  judgment  debt  was  a  lien,  but  gave  no  title ;  even  that 
lien  could  not  have  been  enforced  by  execution  against  the 
land,  except  on  a  deficiency  of  goods  and  chattels.  Red- 
mond may  have  had  person^d  property,  at  the  time,  suffi* 
oient  to  satisfy  the  judgment.  But  that  circumstance  is 
uot  material.  A  devise  is  in  the  nature  of  a  conveyance, 
or  an  appointment  of  a  specific  estate,  and  nothing  passes, 
but  what  the  testator  owned  at  the  time  of  the  devise* 
No  rule  is  better  settled,  than  that  which  declares,  that  the 
testator  must  have  a  legal  or  equitable  title  in  the  land 
devised  at  the  making  of  the  will,  or  nothing  will  pass«  A 
title  subsequently  acquired  is  of  no  avail.  All  that  courts 
of  equity  have  done,  is  to  consider  an  equitable  interest 
founded  on  articles  for  a  pur<:has4B,and  which  equity  would 
enforce,  as  real  estate  which  will  pass  by  a  devise.  But. 
here  it  is  also  requisite,  that  the  agreement  to  purchase 
should  exist  prior  to  the  devise.  (Long/ore/  v.  PUu  2  i?^< 
Wms.  629.  Greenhill  v.  Grcen/ifll,  Prec.  in  C&.  320.  Pot- 
ter V.  Potter,  1  Vesey,  437.  Lord  Rosslyn,  in  2  Vesey,  jun. 
427.  Lord  Eldon,  in  7  Vesey,  147,  399.)  Where  a 
devise  thus  fails  for  want  of  a  title  at  the  time,  the  court 
cannot  relieve  the  devisee  out  of  other  parts  of  the  testa-, 
tor's  estate.  A  deficiency  in  a  specific  legacy,  (and  every 
devise  is  necessarily  specific,)  is  never  supplied  in  that 
way.  The  gift  totally  fails.  (Jlshton  v.  Ashlon,  Caset 
Ump.  Talbot,  152.  2   Vesey,  669.  8.  P.) 

Nor  can  the  devise  of  the  house  and  lot  be  considered 
or  allowed  to  operate  as  a  bequest  of  the  judgment  debt 
There  is  no  colour  for  such  a  construction,  and  no  neces- 
sary connection  between  the  one  subject  and  the  other. 
If  that  was  the  testator's  intention,  it  may  be  said  quod 
vcbdt  non  dixit.  The  plain  result  of  the  case  is,  that 
fye  devise,  as  to  the  house  and  lot,  is  void,  and  the  defend- 
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ants*  must  account  to  the  plaintiff  for  the  one  third  part      1818. 
of  the  judgment  debt 


Decree  accordinglyc  ^ 


SCBOOIIMAKXB 

▼. 

OlLlXTT. 


SCHOONMAKER  Ogainst  GiLLETT. 

Ob  affidaiita  of  abreaoh  of  an  iajonetion  to  stay  wafte^and  of  penonalieiriM     p^brm^lO. 
of  a  copy  of  tha  affida?ita,  and  notice  of  the  motion,  an  attachment  waa  or- 
dered to  bring  np  the  defendant  to  anawer  for  the  contempt. 

THE  defendant  was,  on  the  7th  of  January  last,  served 
with  an  injunction  to  stay  waste.  On  the  2d  of  February 
inst.  he  was  served  with  a  notice  on  the  plart  of  the  plain- 
tiS,  that  the  Court  would  be  moved  on  the  9th  inst 
that  he  stand  committed  to  prison  for  breach  of  the  in- 
jimction ;  and  he  was  at  the  same  time  served  with  copies 
of  the  affidavits  o(  Charles  Ehfj  and  of  the  plainti£^  sta- 
ting, that  on  the  3d  inst.,  a  son  of  the  defendant  was  cut- 
ting and  felling  trees  on  the  premises,  in  sight  of  the  de- 
fendant, who  saw  it,  as  was  believed ;  and  that  the  defend- 
ant at  the  same  time  was  requested  not  to  cut  the  timber, 
and  replied,  that  he  would  cut  the  timber. 

H.  BUeduTy  on  the  above  affidavits,  moved  for  an  at- 
tachment to  bring  up  the  defendant.  He  cited  2  Hart, 
Pr.  268.    Mwland's  Prac.  101. 

No  opposition  was  made. 

The  Chancellob,  on  the  authority  of  the  case  of  tdn- 
gersteiny,  Hunt^  (6  Vesey^  488.)  and  on  the  due  service 
of  the  affidavits  and  notice,  ordered,  that  an  attachment 
issue  to  the  sheriff  to  bring  the  defendant  into  court,  to  an- 
swer for  the  contempt 
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Livingston  and  others  against  Newkirk  and  his  Wife. 


JbiMMP*yaGi»   After  aeqnind  laikU  do  not  pasa  by  a  wiU  preTiomly  i 

nd     /VfarH^y  An  eqiiUable  interett  to  Udd,  foimded  oaartitlei  of  agm 

will  pM*  by  a  ■obscqueBt  deTiae  ;  and  if  there  be  ao  d 


rmade. 
Aartitlei  of  agreenient  for  tlM  pQfiBha8e» 
)  deTite,  it  will  deaeead  to 

the  heir ;  aod  the  ezeeator  mut  pay  the  porohaae  noney,  for  the  benefit  of 

the  heir. 
Where  a  deed  to  the  teetator  eomea  into  potieteiiMi  of  the  ezeeator»  who  doea 

not  prodvce  it,  or  aceooat  for  iti  Iom,  the  moat  foTontable  inteadmeBt,  aa  to 

iti  conteBti,  wSH  be  nndeforthe  beneflt  of  dhe  heir. 
If  «D  eaeeBler  or  administretor  paya  debia  o«t  orhia  •««  aoMiea,  to  Hm  fnhla 

of  the  perMoal  aiaeta  ia  hand,  he  iMy  apply  flirriT  tifiirrt  Irt  mtatiinii  hinnidf 

and,  by  aneh  eleetioB,  the  aaaeta  beoome  hia  own  property. 
If  IB  ezeeator  be  directed  to  acU  hmd,  it  feeaw,  that  he  eaaaoC  calaiB  it,  at  he 

maypcraono/  aaaeta. 
But  ifthe  jMraaiMf  aaaeta  prot«  iaadleieat,  and  the  cMMter  faaa  paid  deUi» 

oat  of  hia  atooey,  to  the  vahie  of  the  huid,he  nay,  if  te  tend  ia  oidved  to 

be  aoldy  retain  the  proceeda  for  hia  own  indenmity. 
The  order  of  manhaUmg  aBteU,  towarda  the  payment  of  debta,  ia,  to  apply, 

1.  The  genawdparaano/  eetala ;  %  Batataa  apa^Mllff  and  mfrutl§  defiaat 

fidr  the  payiMol  of  debta,  add  for  that  paipoaeon^:  a  Bktatea  rfitctwrfarf: 

4.  Eatatea  apeeifically  deriaed,  thoufh  generally  fhttrgtd  with  tha  payment 

ofddbta. 

THE  bin,  the  26th  of  JVboemfef,  181S)  slated, 
that  letters  patent  were  granted  the  8th  of  My^  1790,  t» 
Min  Earnest  Pier^  for  lot  No.  6,  in  the  township  of  JMbr* 
celfatf.  In  1791,  Pkr  sold  the  lot  to  Peter  Sths^,  for 
thirty  pounds,  and  by  writing  under  his  hand  and  seal, 
sold  and  conreyed,  or  eovenanted  to  seH  or  eonr^,  the 
said  lot,  for  the  considieration  af<M«said,  to  P.  S.  in  fee, 
and  delivered  the  deed  to  him.  P.  S.^  on  the  24th  of 
JfovembeTj  1786,  made  his  will,  and  derised  the  residue  of 
his  real  and  personal  estate,  after  payment  of  his  debts,  to 
his  wife,  Oertrudey  in  fee.  P.  S.  died  without  issue,  on 
die  4th  of  Jamtary^  1792,  without  altering  or  rq;>ubli^ng 
his  win.  His  wife,  as  sole  executrix,  proved  the  wSl,  and 
took  possession  of  aU  the  estate,  and  his  books  and  papers, 
among  which  was  the  deed,  or  covenant^  as  the  plaintilb 
alleged,  for  the  said  lot.    The  plaintiff,  C.  L.,  is  the  only 
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Glass  r&  CHANC&ftY.  its 

^MeeoiCP.  S^^tbetestatOK,  and  Jl  C.  and   W.  C,  bis      I8ta 
013^1^  brothers  and  hem  at  laiv.    The  plaintiffa  alleged,  Vi^^v^^ 
tltftt  &  &  the  widow,  and  executrix,  £6r  the  fraudukDt    ^^^'^•^ 
purpose  of  defying  the  plaintiffs,  a^  deviseee^  obteined  a    ^* 
7de»ik9e&oin  Pier  to  her^  for  the  said  lot,  and  afisrwarda* 
deatrc^cd  or  suppressed  the  said  deed  oc  covenant  to  the 
testator;  that  she,  ior  1794,  married  the  defendaot,  JV!, 
who  fraudolead;  advised  or  approved  the  measure.    The 
biO  prayed  for  general  relief  &e. 

The  defendaots>  in  their  answer^  adniitted  the  letters 
patent,  and  that  an  instrument  in  writing,  of  some  kind, 
was  executed  b^ween  Pier  and  P\  SUk^kr,  relative 
lo  die  lol,  but  they  did  not  reeoUecl;^  aad  had  no  means  of 
ascertaining  the  precise  date^  or  tibe  nature  and  terms  of 
the  instrument;  and  they  believed  that  the  instrument 
was  lost;  or  deatreyeid,  but  they  were  ignorsBt  when  or 
bow  it  was  destroyed,  (Mr  what  btid  become  oi  it  The 
defendant  O.  {MtvkJSC.)  said  that  soon  after  the  death 
of  P.-  S.  she  found  the  said  instrument  among  his  papers^ 
and  showed  it  to  C.  /.  Y^  and  veqaested  his  opinion  on.  it, 
and  be  informed  her,  that  it  was  of  no  e&ct;  that  she, 
t)ier0upon  at  the  solicitaition  of  Pter,  on  the  31st  of  JSkh 
giwl^  1793,  agreed  with  Um  for  the  purchase  of  the  lot, 
and  took  fromrhim  a  conireyance  in  fees  for  the  considera- 
tipn  of  thirty  pounds^  wbieh  she  paid  to  him.  Th»t  when 
riie  married  P.  S.  she  was  seised  of  a  large  real  estate, 
which  he  sold,  during  the  coverture,  and  applied  the  pro^ 
ceeds  to  his  own  use;  and  that  the  land  so  sold  exceed- 
ed; in  value  die  estate  of  which  P.  S*  died  seised^  after 
payment  of  his  debts.  That  P.  &,  who  died  the  4tb  of 
Janmu%  1792,^  having  duly  made  lus  will,  dated  JVbvem*- 
&er4,  1186,  on  his  death  bed  directed  the  defendant  Jf. 
to  transcribe  his  will,  in  order  to  a  republication  of  it,  and 
the  defendant  brought  the  will  to  P.  8^  and  told  him  diat 
it  was  as  fidr  as  he  could  wiite  it;  that  at  the  request  of 
P.  &  he  read  it  in  the  presence  of  three  credible  wit- 
nesses, and  P.  iS.  declared  it  to  be  all  right;  that  he 
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1818.      meant  that  his  wife  should  have  all  his  estate ;  and  directed 
v^^v^^  JV!  to  put  the  will  under  cover  and  preserve  it.    On  her 
LiTiirotTOH    examination,   taken  under  the  act  to  perpetuate  testi- 
^«^""'     mony,  on  the  19th  of  Mardi,  1812,  she  said,  that  she  did 
not  know  whether  the  writing  from  Pier  was  a  covenant 
or  a  deed,  but  after  her  husband's  death  she  took  it  to  C.  J. 
y.  who  told  her  that  she  had  not  better  pay  P^  \xn\e&& 
he  would  execute  a  deed.    That  she  offered  P.  the  wri- 
ting, when  he  executed  the  deed  to  her,  and  he  left  it  with 
her.    That  she  paid  P.  thirty  pounds,  in  flour,  wheat,  and 
money,  and  that  he  executed  the  deed  to  her,  in  pursu- 
ance of  the  original  agreement,  which  Was  in  1791. 

The  defendants,  in  their  answer,  stated,  that  they  had 
paid  debts  of  the  testator  P-  S.  to  the  amount  of  8,961  dol-^ 
lars,  4  cents,  of  which  a  schedule  was  annexed,  and  had 
borrowed  money,  on  their  credit,  for  that  purpose,  for 
want  of  assets ;  and  they  believed  that  there  were  other 
debts  remaining  unpaid^  and  unascertained.  That  the 
whole  real  and  personal  estate  of  Pi  S.  was  not  equal  to 
the  debts  so  paid.  That  on  the  29th  o[  September,  1808^ 
they  sold  the  said  lot  in  parcels,  to  six  different  persorts, 
for  2,900  dollars,  and  had  given  deeds,  and  taken  bonds 
and  mortgages  for  the  purchase  money,  about  half  of 
which  had  been  paid ;  and  that  this  was  done  with  the 
knowledge  of  James  Cochran,  one  of  the  plaintiffs,  before 
whom,  being  then  a  Master  in  Chancery,  the  mortgages 
were  acknowledged. 

Several  witnesses  were  examined  on  the  part  of  the  de- 
fendants. Pier  testified  (hat  he  sold  the  lot  to  P,  &  for 
30  pounds,  a  small  part  of  which  was  paid  in  cash,  and  the 
residue  in  grain,  from  time  to  time,  and  that  he  executed  a 
writing  under  seal  to  P.  S,  which  he  understood  to  be  a 
deed  for  the  lot.  That  after  the  death  of  P.  S.,  being 
told  that  the  writing  he  had  given  was  not  good,  he  called 
on  the  defendant  G.  JV,  and  offered  to  execute  a  good 
deed;  and  another  deed  was  drawn,  which  she  executed. 
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.  That  ndlher  of  the  defendants  paid  bim  any  thing  for  this      1818. 
deed|  nor  has  be  received  any  consideration  for  the  lot,  \^^v^^/ 
other  than  what  was  paid  to  him  by  P.  8. ;  that  he  has  never   ^^^^•'^' 
seen  the  deed  by  him  to  P.  8.  since  it  was  executed ;    Ws^kim. 
that  he  executed  the  second  deed  because  he  was  told  the 
first  was  not  good. 

•^  G.  a  witness  testified,  that  the  real  estate  of  P.  8.  at 
his  decease,  was  worth  about  4,000  dollars,  and  his  personal 
estate  8S3  dollars;  that  the  real  estate  consisted  of  a 
fann  of  S!Q0  acres,  in  Palatine,  in  the  county  of  MaiUgo- 
mery.  By  the  will  of  P.  S.  his  debts  were  charged  on 
his  real  estate,  and  his  widow,  who  was  sole  devisee  and 
executrix,  was  authorized  to  sell  it. 

J.  V.  JJenry,  for  the  plaintiffs.   . 

Van  FtelUen^  contra. 

The  Chanceixor.  1.  The  first  question  upon  this 
case  is,  whether  the  plaintiffs  were  not,  upon  the  death  of 
Peter  SchugUr,  entitled,  as  his  heirs  at  law,  to  lot  No.  6, 
in  MarceOm. 

The  win  of  the  testator  was  made  on  the  34th  of  JVbvem-  undf  aeqniMi 
Aer,  1786,  and  it  was  not  afterwards  altered  or  republished  S*i3S£?'& 
with  the  solemnities  required  by  law.  The  will,  therefore,  S"{.^  gf^Jf* 
did  not,  and  could  not,  affect  lands  subsequently  acquired.  jSfiimmr 

It  appears  from  the  pleadings  and  proofs,  that  the  testator, ' 
after  making  his  will,  purchased,  or  contracted  to  purchase, 
the  lot  in  question,  and  that  he  received  from  Mm  Earn- 
€st  Pier,  the  original  patentee  of  the  lot,  either  a  convey- 
ance in  fee,  or  a  covenant  on  the  part  of  Pter  to  convey 
the  lot,  for  a  valuable  consideration.  According  to  the 
testimony  of  Pier,  a  formal  deed  in  fee  was  executed  and 
deltvered  by  him  to  fifcbiykr,  and  the  consideration  of  SOL 
paid.  The  defendants  admit,  that  an  instrument  in  writing 
of  some  kind  was  executed  and  delivered,  but  they  cannot 

Vol.  III.  41 
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1818.       recollect  the  nature  or  terms  of  it  The  defendant,  Mrs- 
\^^>^^    ^ewkirkj  who  was  the  widow  of  the  testator,  and  his  sole 
LiTiirosTOir.   executrix,  admits,  that  she  found  such  an  instrument  among 
NswEiBk.    the  papers  of  the  testator,  after  his  death,  and  that  she 
took  it  to  counsel  to  obtain  an   opinion  thereon.     She 
farther  admits,  that  the  instrument  is  lost  or  destroyed, 
though  she  cannot  tell  when  or  how,  and  that  she  took  a 
deed  in  fee  to  herself  from  the  patentee,  and  paid  him  the 
original  price.  The  patentee  says,  that  hfe  re-executed  such 
a  deed  to  her,  because  he  was  told  the  first  writing  was 
not  sufficient ;  but  he  denies  that  he  ever  received  any 
farther  consideration,  or  any  payment  from  her.    In  an  ex- 
amination of  Mrs.  MBwkirky  taken  de  bene  esse,  under  the  oeS 
of  the  I9th  of  Mardiy  1812,  toperpetuaU  testimmyy  she  ad- 
mits, that  when  Pier  executed  the  deed  to  her,  she  ofiered 
.  _  him  the  original  writing,  but  that  he  left  it  with  her. 

An  eqaiteblA      ___     ,  ,  .  .       .  .  , 

iBteKftlnkuid,     Whether  the  writing  m  question  was  a  conveyance  of 

foanded  on  ar-  «      «  «  i 

ticie*  of  agree- the  lot,  or  Only  an  agreement  to  conveyi  does  not  appear 
plmiiiue/  wm  to  me  to  be  material.  An  equitable  interest  feunded  up- 
qaent^^dc^i^^  articles  for  a  purchase,  and  which  a  court  of  equi^ 
■J^  de*^S^  ^  will  specifically  enforce,  is  real  estate  which  ivill  pass  by  a 
the*  iJS^and  ^®^^®®  ^^Ae  Subsequently ;  and  if  there  be  no  such  devise, 
the  executor    wiD  descend  to  the  heir,  and  the  executor  must  pay  the 

miuit   pay    the  *    '^ 

purchase    mo- purchase  money  for  the  benefit  of  the  heir.    (GfreenUQ  v. 

uSt^thL^^;  Green&iO,  Prec.  in  Ch.  320.  Longford  v.  Pitt,  2  P.  Wms. 

Whereas  in- 629.)  Butinthis  cssc  I  havc  a  rkht  to  conclude  that  an 

stniBMnt  under 

■eaU  beiag  eiUi-  absolutc  Conveyance  in  fee  was  executed  by  Pier  to  the  tes- 
Und  to  the  tea-  tator.  Here  was  a  writing  which  came  to  the  possession 
^*to  ^^e7<>f  the  defendants,  and  upon  which  the  executrix  took  ad- 
hT.'^^iSSil^^vice,  and  which  writing  stood  in  the  way  of  her  interest 
Swn/hir^pa-  ^^^^^'  *®  ^^^  ^d  which  she  does  not  now  produce.  She 
Sr*  d^^Dot  ^^^  "^^  account  for  its  loss.  I  will,  therefore,  give  the  most 
prodnccLoor  ae-  favourable  intendment  as  to  its  contents,  for  the  benefit  of 
loM,  the  court  the  heir.  This  is  the  settled  doctrine  in  the  books ;  and  it 
moft  fiiTOttfabio  IS  founded  on  the  maxim  of  law,  that  omnia  preeumuntur  in 
^^^umS,  odium   epoliatoris^    {Hudson  v.   Armdtl,  Hob.    109.  S  P« 

for  the  heaefit 
oftheAHr. 
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Wm.  748.  8.  C.  Dabtany.  Coatsuwrih^  1  P.  Wm.  731.      1818. 
Lord  Basfiaii^  in  1  Fesey,  235.)  The  existence  of  the  in-   v^^v^^^ 
stniment,  and  which  Sir  /o«^  JefcyH  said,  in  (2  P.  Wim.    ^^"^onoH 
748.  760.)  was  fundamental  to  a  decree  on  the  point,  is  ad-    Nbwkim. 
mitted.    We  have  also  the  direct  and  positive  testimony  of 
the  grantor,  that  the  instrument  was  not  merely  an  agree- 
ment to  convey,  but  an  actual  conveyance  of  the  lot    My 
conclusion,  accordingly,  is,  that  lot  No.  6,  in  JUbrceBus,  de- 
scended, on  the  death  of  Pekr  Sditnfier^  to  the  plaintiffs, 
as  his  hdrs  at  law,  and  that  they  became  seized  in  fee. 

2.  The  nesct  point  in  the  case  is,  upon  what  principles, 
and  to  what  extent,  the  defendants  are  to  account  to  the 
plaintiff  for  the  value  of  the  lot. 

By  the  will  of  the  testator,  he  directed  that  his  debts 
should  be  paid  out  of  Ins  personal  estate,  and  if  that  should 
prove  deficient,  that  the  deficiency  should  be  supplied  out 
of  his  real  estate ;  and  the  executrix  was  authorized  to  sell 
so  much  of  it  as  should  be  requisite  for  that  purpose.  He 
then  gave  all  the  residue  of  his  estate,  real  and  personal, 
to  his  wife,  in  fee,  and  made  her  sole  executrix. 

The  defendants  state^  in  their  answer,  that  the  debts 
against  the  estate^  attd  paid  by  them,  amounted  to  8,951 
dollars  and  4  cents,  of  which  they  have  annexed  a  list ;  and 
that  they  have  expended  large  sums  of  their  own  money 
for  that  purpose.  They  state  further,  that  the  whole  real 
and  personal  estateiof  the  testator  was  not  equal  to  the  debts 
whidi  they  have  paid ;  and  they  havefumished  proof  that  the 
personal  estate  of  the  testatator  did  not  exceed  823  dollars, 
and  that  the  real  estate,  exdu^ve  of  the  lot  in  question, 
did  not  exceed  4,000  doUars,  in  value.  They  state  further, 
in  their  answer,  that  upon  establishing  the  title  of  the  ex* 
ecutrix  under  the  patentee,  by  a  trial  at  law,  they  sold 
the  lot  in  parcels  for  2,900  dollars ;  and  they  have  given 
proof  of  such  sales,  and  of  the  amount  of  the  considera- 
tion given  for  one  of  the  parcels. 
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181*8.  If  a  reference  is  to  be  had  to  ascertain  these  facts,  tvitfa 

v«^v^^  more  precision,  it  is  previously  necessary  to  detentiiiie  to 

LiwMfTOH   ^jjjj^  ^j^j^jj^  Qjg  executrix  is  to  be  held  responsible. 

Nbwjcibk.        rpije  p^J^  ig  ^^ij  established,  that  if  an  executor  or  admi- 

If  an   Mieett-  nistrator  pays,  out  of  his  own  moneys,  debts  to  the  value  of 

into  ^^"^^  ^^  assets  in  hand,  he  may  apply  the  assets  to  his  oirp  use, 

^am^'ddMi  ^^^^^^ds  Satisfaction  of  the  moneys  he  has  expended.  (Phwd. 

to  the  ;rdM  of  186.  VL:Dyer.  3.  a.  187.  b.  8.  T&uA.  454. 464. 1  Sami.  SOT. 

toe       penoiuu  "^ 

Mteto  in  hand.  Off.  qf  Ex^rsy  p.  89,  90.)  The  assets,  by  such  election,  be- 
the  uicti  to-  come  absolutely  bis  own  property.  This  rule  has  al?rays 
JudT'^iiSlisfiw-  been  applied  to  the  personal  assets ;  and  it  is  said  (Dyer. 
ai^^^o'  «^2.  a.)  that  if  the  executor  be  directed  to  sell  the  lands,  he 
^^^h  oiee'  cannot  retain  it  in  hand,  as  he  may  personal  assets,  because 

Si'  *bL»o2fe"*®*'®®^^"*^^^'^®  ^^^  ^®  ^^^  ^*  ^®  ®^'^'  '^^^  ^^^^ 
w*  own  pro-  seems  to  put  the  distinction  altogether  upon  the  testator's 

ifan  exee^  inUfUian ;  and  if  the  personal  assets  prove  deficient,  and 
to  teu  land,  it  the  exccutor  pays  out  of  his  own  moneys,  to  die  value  of  the 
Moletnuiii  it  land,  there  does  not  appear  to  be  any  solid  ground  for 
maT  ""aiMte!  the  distinction.  If  this  court  was  to  dir^t  the  lands  to 
^mJi  ^teC  be  sold.in  such  a  case,  it  would  certainly  allow  the  exe- 
iJlSSitntT^*  cutor  to  retain  for  his  indemnity.  The  object  of  the  wiD, 
rator  ^  n?d  ^"^  *®  ^°^®  ^^  justice,  are  equally  attained,  if  the  value 
oat  of  itu  own  of  the  real  as  well  as  of  personal  assets,  be  faiOifuBy  ap- 
to  Uw  Taiim  of  plied  in  discharge  of  the  debts.  But  in  this  case,  the  lot 
im  if'  tiiein  MarceUus  was  sdd,  as  soon  as  it  was  cleared  of  ad- 
ed  to  be  told,  verse  claims ;  and  the  plaintiffs  have  no  (iirther  interest  in 
•eedi  for  'jhii  the  question  than  to  see  to  the  due  application  of.  the 
indemnity.       proceeds  of  that  sale. 

If  the  executrix  was  bound  to  apply,  in  the  fit*8t  place, 
the  lauds  devised  to  the  discharge  of  the  debts,  or  if  the 
lands  deviled,  and  the  lands  desended  were  to  bear, 
equally  and  rateably,  tlie  charge  of  the  debts,  then  the  in- 
quiry before  a  Master  will  be  necessary,  to  ascertain,  with 
certainty,  the  amount  of  the  debts,  the  payments  which 
have  been  made,  and  the  value  of  the  lards  devised. 
If  the  allegations  in  the  answer  .shouW  turn   out   to  be 
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supported  by  proof,  as  to  points  where  further  proof  is  ne-      1818. 
cesaaiy,  then  there  will  be  nodiing  coining  to  tiie  plainti&,  v^^v^^ 
and  the  object  of  their  bill  will  fail.    It  cannot,  for  a  mo-   ^^^•'^•^ 
menl,  be  maintained,  that  the  plaintiflfo  arc  entitled  to  hold    n»weimc 
the  land  descended,  or  the  proceeds  of  that  land,  free  of 
the  charge  of  paying  the  debts. 

I  ^m  of  qciinion,  that  the  land  descended  to  the  plain- 
tiffs is  to  be  applied  to  the  discharge  of  the  debts,  on 
failure  of  the  personal  estate,  before  the  lands  devised  to 
the  widow;  and  that  the  latter  are  to  be  applied,  only  «o 
/«r  as  may  be  requisite  to  makeup  the  deficiency.  The 
order  of  marshaBing  assets  towards  payment  of  debts,  is  Tbe  order  of 
to  apply,  1.  The  personal  estate :  2.  Lands  descended :  3.  ^  toJwdl 
Lands  devised.    This  is  the  general  course,  and  eveiy  de-  SlIttoT^.  The 


parture  from  it  may  be  considered  as  an  exception  to  a  Sf 'uuidi^- 
general  rule.  tSL*^„iJ. 

This  order  of  marshaUing  assets  was  declared  by  Lord 
Talbot,  in  Pitt  v.  Ragnumdy  (cited  in  2  Mk.  434.)  and 
agidn  in  Chaplin  v.  Chaplin,  (3  P.  Wms.  364.)  In  the 
latter  case,  he  hdd,  that  where  the  testator  was  indebted 
by  bond,  and  devised  part  of  his  real  estate  to  his  three 
daughters,  and  suffered  another  part  to  descend,  undevised 
to  his  son  and  heir  at  law,  that  the  lands  descended  must 
be  liable  for  the  bond  debt,  before  the  land  devised,  for  by  "^ 
applying  the  land  devised  to  pay  the  debt,  the  will  would 
be  disiq^pointed.  It  is  too  well  settled  to  be  question- 
ed, that  the  personal  estate  is  to  be  first  applied  to  the 
payment  of  debts  and  legacies,  and  that  a  mere  charge  on 
the  land  will  not  exonerate  the  pefsonal  estate,  nor  any 
thing  short  of  express  words,  or  a  plain  intent  in  the  will  of 
the  testator.  {fSneaster  v.  Mayer,  1  Bro,  454.  Wcdson  v. 
Brkkmod,  9  Fesey,  447.) 

The  doctrine  I  have  stated  is  not  only  thus  well  sup- 
ported by  authority,  but  it  has  been  applied  to  cases  pre- 
cisely like  the  present. 

In  Galt09i  V.  Hancock,  (2  ^9ik.  434.  427.  430,    Ridge- 
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1818.  yfay'$  Rq^.  SOL  S.  C.)  the  teBtotor,  sazed  in  fee  of  an 
Xd^^'^N/  estate,  borrowed  money  upon  mortgage,  and  then  made  hb 
LiTimiToiv  y^  ^j^^  "after  all  his  just  debts  were  satisfied,''  he  devi- 
VmwKsaM.  sed  the  estate  mortgaged,  and  also  an  estate  for  lives,  to  Us 
wife,  and  made  her  sole  executrix.  He,  after  making 
his  win,  purchased  the  reversion  in  fee  of  the  life  es- 
tate, and  died.  The  bill  was  filed  by  the  heir  at  law, 
against  the  widow,  insisting  that  the  estate  descended  was 
not  liable  to  pay  the  mortgage  debt.  But  Lord  Hardr 
« idbe  decreed  otherwise.  He  decided,  after  much  con- 
sideration, and  on  a  rehearing,  that  the  widow  was  entided 
to  have  the  mortgage  upon  the  estate  devised  to  her,  ex- 
onerated out  of  the  real  estate  descended  to  the  heir. 
Eveiy  devisee  was  said  to  be  in  the  nature  of  a  purchaser, 
and  die  heir  was  not  entitled  to  contribution  against  a  pur- 
chaser. He  thought  "  the  case  not  hard  upon  the  heir, 
because  the  testator  clearly  intended  to  give  away  the 
whole  estate  from  the  heir,  and  because  it  was  an  accident 
merely,  which  threw  a  part  of  it  upon  him,  viz.  the  igno- 
rance of  the  testator  that  it  was  necessaiy,  after  purchas- 
ing in  fee  of  the  estate,  pour  auitr  vie,  to  publish  the  will^ 
to  make  it  to  pass  to  the  widow. 

This  case  is,  in  many  respects,  strikingly  analogous  to 
the  one  now  under  discusmon.  The  difference  is,  that  in 
QaUon  v.  Hanco€ky  the  real  estate  was  not  expressly 
made  chargeable  with  the  debts  on  failure  of  the  personal : 
nor  was  the  executrix  authorized  to  sell  it.  But  the  de- 
vise there  was  after  aU  his  just  ddds  vtere  sati^iedy  and  part 
of  the  estate  devised  was  Aarged  with  a  mortgage  debt ; 
yet  the  burden  of  discharging  that  veiy  debt  was  thrown 
upon  the  land  descended,  in  exoneration  of  the  land  devised. 

The  case  of  Wride  v.  Clarky  decided  by  Sir  Thomas 
SeuxU  in  1765,  (Didcensj  S82.  2  Bro.  261.  note,)  ap- 
proaches still  nearer,  in  all  its  circumstances,  to  the  one 
before  me.  The  testator,  in  that  case,  charged  aU  his 
real  and  personal  estate  tcOh  the  payment  of  his  debt&,  and 
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^fjjjed  theretOy  he  devised  his  real  estate  to  his  wife,  in  fee,  1818. 
and  appointed  her  sole  executrix.  He  afterwards  pur-  \^^^^^ 
chased  other  lands  which  descended  undevised  to  the  ^^^^•'^^ 
heir  at  law.  The  debts  exceeded  the  personal  estate,  Newkim. 
and  the  Master  of  the  Rolls  decided  that  the  descended 
estate  should  be  applied  previous  to  the  devised  estate. 
So,  in  Davies  v.  Toppj  {2  Bro.  259;  note,)  the  same  rule 
received  the  sanction  not  only  of  the  same  Master  of  the 
Rolls,  but  of  Lord  Thurlow.  In  that  case,  the  testator, 
seized  of  real  estates  in  fee,  nii/ed  to  a  tnorfgo^e,  by  his 
will  made  all  his  real  and  personal  estate  chargeahk  wWi 
Ae  payment  of  his  debts  and  legacies^  andy  subject  thereto^ 
devised  his  real  estates  to  L.,  and  made  him  executor.  Af- 
ter making  the  will,  the  testator  purchased  other  real  estate, 
and  died,  leaving  two  sisters,  to  whom  the  real  estate  pur- 
chased after  the  will,  descended.  The  Master  bf  the  Rolls 
directed  that  the  personal  estate  not  specifically  bequeath- 
ed, be  first  applied  in  payment  of  the  debts  and  legacies, 
and  that  the  deficiency  due  to  the  mortgagee  and  other 
specialty  creditors,  should  be  raised  out  of  the  real  estate 
descended ;  and  if  that  was  insufficient,  then  the  deficiency 
to  be  made  good  out  of  the  real  estates  devised  and  charg- 
ed with  the  payment  of  debts.  This  decree,  on  appeal, 
was  affirmed  by  the  Lord  Chancellor. 

It  would  be  in  vain  to  search  for  cases  more  completely 
applicable;  and  it  is  impossible  to  distinguish  the  present 
case,  in  any  material  degree,  firom  those  which  have  been 
cited,  and  which  must  be  regarded  as  the  established  law 
of  the  Court. 

In  Donne  v.  Lewisj  (2  Bro.  257.)  which  was  subse- 
quent to  the  above  cases,  an  exception  was  made  by  Lord 
Thurlow  to  the  operation  of  the  general  rule,  under  spe- 
cial circumstances,  forming  that  exception,  and  which  cir- 
cumstances have  no  existence  in  the  present  ease. 

The  testator  devised  lands  in  trust,  to  sell  and  pay 
debts,  and  in  case  the  trust  estate  should  not  be  sufficient, 
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1818.      that  the  deficiency  should  be  chained  on  the  five  sereKd 

y^^'^^  estates  specificaU^,  and  very  particularly,  devised  to  bis 

LiTUMtTov   fi^e  children,  each  estate  to  bear  one  fifth  part  of  such 

'^^"»«'    deficiency.    The  testator  purchased  another  estate  after 

making  bis  will,  and  died. 

The  question  was,  whether  the  testator  was  to  be  con- 
sidered as  giving  an  absohite  direction  out  of  what  fund 
the  payment  should  come,  or  merely  as  arranging  the  pro- 
perty be  had  at  the  time  of  making  the  will,  without  any 
view  of  exempting  or  favouring  any  property  he  acquired 
ILord  Tkwr-  aftcrwards.    Lord  ThwUno  went  at  large  into  the  consi- 
totiM  oider~  or  deration  of  the  subject,  and  reviewed  the  preceding  cases. 
l^^Mui  tn  the  He  said  his  idea  of  the  order  of  affecting  assets,  was, 
SeCfT"^      ^  !•  The  general  personal  estate.  2.  Ordinarily  speaking,  es- 
tates devised  for  thepayment  of  deto.    3.  Estates  descend- 
ed.   4.  Estates  specifically  devised,  even  though  they  are 
generaBy  charged  with  the  payment  of  debts. 

The  Chancellor  brought  the  case  then  before  him  under 
the  second  head;  and  it  is  evident  that  he  meant  to  be 
understood,  by  estates  under  that  head,  estates  ipectoi- 
hf  demed^  for  the  express  and  particular  pufpa$e  of  pay- 
ing debts,  and  not  merely  estates  generally  charged  with 
the  payment  of  debts ;  for  those  estates  fell  under  Us 
fourth  division.  He  declared,  in  the  case,  that  the  rule 
was  settled,  that  a  bare  cbaige  of  the  debts  upon  the 
land  would  not  do ;  and  he  said  the  only  question  that 
could  reconcile  all  the  cases  was,  were  the  terms  of  the 
win  only  a  general  indication,  that  the  testator  meant  to 
subject  his  property  to  his  debts,  or  did  he  mean  more, 
and  to  make  a  particular  provision  for  the  purpose?  In 
the  case  before  him,  the  will  went  further  than  in  Dames 
V.  Topp.  The  testator  meant  to  charge  an  estate  ^pec)^- 
ca%  and  that  intention  could  not  be  executed,  without 
exempting  the  estate  descended ;  and,  therefi>re,  his  Lord- 
ship, alter  admitting  the  authority  of  Wride  v.  Cbirfc,  and 
Davies  v.  Topp^  decreed,  that  the  debts  must  be  paid  out 
of  the  trust  estate,  and  then  out  of  the  devised  estates  ex- 
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press^  and  particularly  pointed  out  in  aid  of  the  trust      1818. 
fund.  v^^''^^ 

The  question  in  this  case  was  truly  between  the  dc-  ^'"▼»^«*o>« 
ficended  estate  and  the  the  trust fund^  speciaHy  bequeaithed  for    newkim. 
pa^nents  of  debts;  for  the  testatcHr  had  declared,  that  the 
deficiency  qf  that  fymd  should  be  stjgppHed  by  the  coiUribU' 
turn  rf  the  five  children;  and,  therefore,  as  to  the  point  of 
the  case,  they  were  to  be  taken  as  one  fund. 

This  decision  was  no  more  than  what  Lord  Hardwicke 
had  declared  in  Perns  v.  Corbel^  (3  Mc.  556.)  that  where 
a  testator  created  a  particular  trust  out  of  particular  lands, 
and  8ubje<^  to  that  trust,  devised  them  over,  the  devisee 
co)ild  take  no  benefit  but  of  the  remainder ;  and  in  such  a 
case  the  heir  at  law  stood  in  a  better  situation  than  the 
devisee. 

Since  the  time  of  Lord  Thurlowj  the  question  was 
broiight  before  Lord  JShankyj  as  Master  of  the  RoDs,  in 
Jlfowiing  V.  i^pooner,  (3  Fe^juo.  114.)  and  all  the  au- 
thorities on  the  point  of  marshalling  assets,  as  between  the 
heir  and  devisee,  were  reviewed  and  discussed. 

In  that  case,  the  testator  devised  his  real  estate  tolru5- 
teesy  to  be  applied  ^in  payment  of  such  of  his  debts  and 
legacies  as  the  residue  of  his  personal  estate  should  prove 
deficient  in  paying.^'  After  making  the  will,  he  purchased 
other  leads,  and  died.  The  question  rsised  was^  whetho' 
the  descended  estate  became  liable  for  the  debts  before 
the  application  of  the  fund  to  arise  from  the  devised  estate 
under  the  trust  in  the  will?  The  Master  of  the  Roll%  in 
delivering  his  <qpinion,  observed,  that  the  question  de- 
pended eotirdy  upon  the  point,  whether  there  was  a  spedr 
fi^  fffi  ^  ^^  1^^^  9f  ^  ^^^  f^  ^  purpose  ^  paying 
the  dibts^  or  whether  it  was  only  a  ^nerdl  charge  for  the 
purpose.  That  the  case  of  Donne  v.  Lems^  was  deter- 
mined upon  principles  that  had  been  constantly  acted  ,_.  .. 
upon  since,  and  which  must  govern  aQ  such  cases.  That  lef*  a^awa  on 
the  order  of  application  to  debts  was,  1.  Tlie  general  per-  uon.*"*  ^*'' 

Vol.  III.  42 
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1818.  ^^^  estate,  unless  exempted  expressly,  or  by  plain  impE« 
\_0-^-^^r  cation:  2.  Any' estate  particularly  devised  for  the  put' 
LrrursiTon  posCj  and  only  for  the  purpose,  of  paying  debts.  3.  Es- 
Nsi^'iBx.  tates  descended.  4.  Estates  specifically  devised.  That 
"  the  question,  in  every  case,  where  the  contest  is  between 
an  estate  descended  and  an  estate  alleged  to  be  provided 
for  the  debts,  is,  w;bether  it  be  a  general  chai^  or  any 
part  of  the  estate  he  uikcteiy  for  the  express  purpose  of  pay- 
ing the  debts.  That  if  part  be  selected  for  that  purpose, 
that  part  is  to  be  applied  before  the  descended  estate, 
whether  the  testator  had  the  descended  estate  before  he 
made  his  will  or  not.  That  Lord  TAtirbto,  in  considering 
Ae  prior  cases,  was  clearly  of  opinion,  that  the  question 
was,  whether  the  testator  had  selected  any  part  c^  his  es- 
tate, which  it  was  his  will  should  be  first  applied,  or  whe- 
ther  the  charge  was  only  to  subject  his  esiaies  to  Ae  paif 
ment  of  his  debts*  Taking  this  rule  for  his  gmde,  Lord 
Mvahkjf  held,  in  that  case,  that  the  real  estate  devised 
was  speciallj  appropriated  as  a  fund  to  pay  the  debts,  and 
for  no  other  purpossy  and  that  the  heir  was  not  to  be  called 
upon  in  that  case^  until  the  appropriated  fiind  had  become 
exhausted. 

This  construction  of  the  rule  is  in  perfect  conformity 
with  the  doctrine  in  all  the  preceding  cases;  and  the  rule 
is  stated  with,  such  accurate  deduction,  and  with  such  dear 
precision,  as  to  remove  all  doubt  on  the  subject.  There 
is  no  contradiction  among  the  cases.  Lord  ThmioK 
9eemed  to  admit  that  they  were  all  consistent  with  each 
other,  and  rested  on  one  simple  principle. 

The  law  on  thb  point  was,  afterwards,  brought  into  re- 
Lord  £Mofi  on  peated  discussion  before  Lord  Elefon,  and  though  he  ap- 
Uio  iwM  point,  pgijpgj  iQ  subject  the  cases  to  criticism,  and  to  suggest 
doubts  and  difficulties,  and  though  some  of  his  remarics  are 
wanting  in  the  requisite  precision,  he  undoubtedly  left  the 
rule  where  it  lvas  settied  by  the  former  decisions. 

In  Hantoody.  Oglander,  (6  Tesey,  199.  8  Veseyy  106.  S. 
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G.)  the  testator  charged  all  his  estates  with  the  payment  of  1818. 
his  debts;  and  subject  thereto,  he  devised  all  his  real  es-  v^^v^ii/ 
tates  to  his  wife  for  life,  with  remainders  over  in  fee ;  and  ^i^'"^''^" 
he  directedi  that  as  90m  after  his  death  as  convenientbi  n«wki>«. 
ndght  bej  part  (^  his  real  estate^  vfiih  the  exc^tum  qf  an- 
other  part  catted  Can^eU,  shoidd  be  sM  far  the  payment 
ef  his  ddftSf  and  thai  the  derisees  thereof  should  join  in  the 
sale.  The  principal  question  in  the  case  was,  whether  the 
win  was  not  subsequently  revoked,  as  to  a  part  of  the  real 
estate  called  the  fee-ferm  rents,  and  if  so,  then  another 
question  was,  whether  these  fee^arm  rents,  descending  to 
ihe  heir  at  law,  would  not  be  primarily  applicable  to  the 
debts,  as  descended  estates,  before  estates  devised ;  the 
ChanoeDor  was  of  opinion,  that  the  will  was  partly  revok^, 
and  that  the  fee-farm  rents  descended  to  the  heir,  and  were 
not  to  be  first  appUed  to  the  discharge  of  the  ddbts.  He 
understood  Lord  Thurlow^s  doctrine,  in  Doime  v.  Lems^  to 
be,  that  if  there  was  any  thing  in  the  will  that  went  beyond 
a  mere  charge,  and  pointed  out  a  particular  mode  or 
means,  it  would  save  the  descended  estate.  That  Lord 
Mmky^  in  Manning  v.  Spooner^  did  not  express  the  opi- 
nion of  Lord  Tfwrkwy  and  that,  as  he  understood  Lcnrd 
7%icrfoi0,  and  the  law  ever  since,  the  first  fund  q>plicdble 
was  the  personal  estate  not  specifically  bequeathed; 
2.  Land  devised  for  the  payment  (^  debtSy  not  merdy  duxrgedj 
but  devised  or  ordered  to  be  sold;  8.  Descended  es- 
tates; 4.  Lands  charged  with  the  payment  of  debts. 
That  the  distinction  was  between  charging  all  the  real 
estate  with  the  debts,  and  proceeding  so  much  farther  as  to 
propose  the  mode  in  which  the  debts  were  to  be  paid.  In 
that  case,  he  observed,  the  will  chained  the  debts,  first  in 
general  words,  then  in  special  words,  and  directed  a  sale, 
and  esxpresAj  stated  the  parties  who  were  to  join  in  the 
sale.  It  was  a  devise,  therefore,  to  persons,  eoupkd  with  a 
derise  to  them  for  sale  for  payment  of  debts.  He  admitted 
the  distinction  was  thin,  and  seemed  to  doubt  of  its  sound- 
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Idl8.      ness;  but  being  settled^  he  thought  it  better  to  ftbide 

\^^^^^  byit. 

LrnMftToiv  gome  of  Lord  EUon^s  expressioDS  in  thia  case  appear 
Bteir'wKg.  to  be  too  roudi  at  large;  and  they  would  seem,  on  tfie first 
impression,  to  control  the  opinion  of  Lord  Mvankjij  and 
to  limit  the  doctrine  in  the  former  cases  ;  but  when  we 
come  to  attend  closely  to  the  facts  upon  which  his  Lord- 
ship decided,  it  wBl  be  found,  that  diere  is  no  variation  in 
the  rule.  The  wiB,  here  contained  a  special  direction  to 
apply  a  designated  portion  of  the  devised  lands  to  the  pay- 
ment of  the  debts.  The  appropriation  was  of  a  specific 
part,  to  the  exclusion  of  another  part*  It  was  in  escfai' 
sioD  also  of  the  personal  estate ;  fiv  the  direction  was  to 
sdl  the  part  assigned  for  the  dd)ts,  ^assoonascoufenient- 
ly  might  be  after  the  testator's  decease,''  andthepsffdes  in 
interest,  as  devisees^  were  directed  to  join  in  the  sale.  No 
doubt  could  well  exist  of  the  testator's  intention)  under 
swh  a  special  provision^  and  marked  vrith  this  strodg  cir- 
cumstance, that  other  real  property  which  he  bad  at  the 
time  was  exempted  from  the  appUcation.  Here  was  a 
creation  and  designation  of  a  particular  fund  for  the  debts^ 
and  &e  devisees  of  that  fund  were  made  trustees  for  that 
purpose.  Here  was  a  devise  of  lands  for  the  purpose  of 
sak  to  pay  debts^  and  the  case,  therefore,  fell  within  the 
range  of  the  exception  to  the  general  GtAer  cS  marshalling 
assets^  and  which  exception  was  admitted^  as  we  have  seien 
in  Pmeis  v.  Corbel^  Bonne  v.  Letm,  and  Mannh^  y. 
Spooner. 

In  MOnesv.  SfaUer,  (8  Vesey^  396.)  Lord  Etdm  gave  a 
still  more  mature  opinion  on  the  subject. 

The  testator,  in  didt  case,  dh^cted  that  his  ddits  and 
legacies  should  be  paid  out  of  his  personal  estate ;  but  if 
the  same  should  prove  deficient,  he  then  directed  that  Ae 
deficiency  should  b||^  supplied  according  to  a  pmiiadar 
provision  far  thepurposcj  in  which,  al^er  giving  some  lega^ 
cies  and  a  devise  of  a  life  estate  in  part  d  his  lands  to  bis 
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wiliB^  AeAtuoI  oil  ihB  remhe  qf  Ida  nal  andpenotud  eOaiU      1B18. 

toiruaiesj  to  raise,  by  mortgage  tlwreany  a  ^tj^icienl  mm  lo 

pay  the  residue  of  the  debts  and  legaeiesj  and  diea  to  settle 

tbe  SUM  estate  to  certain  declared  usee.    The  testator    Nawmv. 

potchascd  other  real  estate  after  makiiig  ^is  wffl,  and  died. ' 

One  question  wza^  wheflier  the  estates  descended  were 
applicable  in  ease  of  the  estates  devised. 

Lord  Eldon  said,  that  the  true  question,  according  to 
Lord  TTmdoWy  was,  whether  the  testator  meant  only  to 
behaye  honestlj,  which  is  all  a  gmural  charge  imports^ 
or  wh^her,  bejond  that  honest  conduct  in  creating  a  gene* 
ral  charge  for  die  security  of  his  creditors,  he  meant  ^o 
toereofeajMiHioiIarjmil^jMymen^^iUadoiff.  InPamis 
V.  Corbet^  a  particidar  term  was  raised  for  the  discharge  of 
the  debts,  wUoh  was  held  sufficient  to  wairafat  the  applica- 
tion of  tbe  lands  comprised  m  it,  before  the  descended  es* 
tales.  His  Lordship  admitted,  that  the  drcumstance  of  the 
derisor  htmng  other  estates  wkiA  he  does  not  Umchj  goes  a 
great  w»j  to  show,  that  by  ordering  the  delta  to  be  paid 
out  of  the  devised  estates,  he  does  not  int^d  the  appli- 
cfltioot  of  those  wUoh  descended ;  but  he  said  the  easeieas 
vcty  d^feretavAitehehadno  land  aithe  Ume  ef  the  derise^ 
taaeept  the  land  iemed^  and  sfisfwtrde^  by  descent  or  pur* 
cteae,  aequkedoAar  lands*  He  c6nmdered  that,  upon  the 
authority  of  sSi  the  preceding  e^ses,  tbe  rule  must  now  be 
contfdered  sdlded,  that  whatever  may  be  the  ordinaiy  ap- 
plication^ if  diere  be  a  real  fund  ereaUd  for  the  disdwrge 
<f  ddHs^  that  win  be  appBed  firsts  when  the  question 
arises  betweeii  tiie  heir  and  devisee,  tith^  as  to  estates 
which  the  devisolr  had  atthetlme^  or  which  he  acqmred 
aftetwards.  He  meant  by  a  MA  Amd  creeled,  the  same 
a»one«dMr6d,aceordinf  to  Lord  MMnhyU  expresmon; 
and  liMtit  was  ^the  creatiDn  of  a  particular  fimd'^  that 
entidedthebwtoeay  die  descended  estate  was  exempt. 
H^  deelaifed  mpeMiify  that  it  was  Oe  eMOion  or  raMt^ 
of  uparfkuibir  fmid  or  interest  for  Ae  dAts^  that  required 
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1818.  that  fund  to  be  applied,  in  exoneration  of  the  descended 
v^p*^"^^  estate,  and  that  such  a  partiadar  fund  was  created  by  the 
LiTWMTOH  win  in  that  case. 

N»TOwg.  If  we  test  the .  present  case  by  all  these  examples, 
it  will  evidently  appear,  that  there  is  no  creatbn  of  any 
particular  fund  set  apart  for  the  debts,  so  as  to  form  an  ex- 
cq[)tion  to  the  general  rule  of  this  court  in  marshalling 
assets.  The  will  here  went  no  further  than  to  make  a 
general  charge  of  the  debts  upon  the  whole  estate,  real 
and  personal,  and  to  show  that  the  testator  meant  to  be 
honest,  by  chaiging  the  real  estate  with  the  debts,  in  de- 
feidtof  the  personal,  and  to  clothe  the  executrix  with 
the  ordinary  powers  for  that  purpose.  The  direction  was 
general,  that  if  the  personal  estate  should  not  be  sufficient, 
the  deficiency  was  to  be  supplied  ^  out  of  the  real  estate ;'' 
and  the  executrix  was  authorized  ^Ho  sell  the  same,  or 
so  much  thereof  as  should  be  necessary  to  make  up  the  de- 
ficien^.^'  The  direction  was  to  her  as  exeeutrtx,  and  not 
a  charge  upon  her  as  demee.  In  her  latter  character,  he 
gave  her  the  resufcie  c^  the  estate,  after  the  ddbts  were  paid, 
which  was  the  same  thing,  in  substance,  as  the  devise  in 
Odbon  y.  Haneo€kj  where  the  devise  c^  the  land  was  tfier 
oB  the  just  debis  were  saH^iedy  or  the  devise  in  Wride  v. 
Clarkf  and  in  Dams  v.  Tqtpy  which  charged  all  theestate 
with  the  payment  of  the  debts,  and  then,  subject  ihtretOy 
.  devised  it  The  general  authority  to  sell  in  this  case  does 
not  fiill  within  the  meaning  of  any  expressions  rather  in* 
definitebf  used  by  Lord  Eldon  ;  for  they  were  to  be  applied 
to  the  cases  before  him,  where  a  special  iund  was  marked 
out  for  the  debts,  and  a  duty  thrown  on  the  devisee,  qua 
demesy  or  trustee,  to  apply  that  particular  fund.  To  allow 
this  case  to  break  in  upon  the  general  rule,  which  was 
established  as  early  as  thetime  of  Lord  Tidbot,  would  be 
to  uniiettle  and  destroy  that  rule  altogether.  It  would  be 
to  allow  the  heir  (certainly  in  this  case,  contraiy  to  the 
testator's  meaning,  for  the  ineffectual  attempts  to  repub- 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY. 

lish  the  will,  show  clearly  that  be  never  meant  to  die  in-      1818. 
testate,  or  to  withold   any  part  of  his  estate  from  his  ^>^^»^^^ 
wife,)  to  impair  or  defeat  the  object  of  the  testator^s  !->▼«■••«» 

bounty.  N«wnm». 

It  resalts,  then,  from  the  rule  which  I  have  thus  deduced 
from  the  cases,  that  the  debts  of  Ptttr  ShAuyler  are  to  be 
charged,  1.  Upon  his  personal  estate;  2.  Upon  the  lot 
No.  6.  in  MarceUus,  which  descended  to  the  plaintift, 
and  was  afterwards  sold  by  the  executrix;  3.  Upon  the 
estate  devised  to  her. 

If  any  credit  is  to  be  given  to  die  answer,  and  to  the 
testimony  of  two  of  the  witnesses,  {Oray  and  JSeariMey,) 
the  debts  not  onfy  exhausted  the  personal  estate,  but,  also, 
the  proceeds  of  the  lot;  and  a  reference  to  a  master  for 
further  inquiries  on  the  subject  would  be  useless  to  the 
plaintiflb.  If  it  should  appear,  by  the  Master's  report, 
diat  the  debts  paid  are  equal  to,  or  exceed,  the  value  of 
the  personal  estate,  and  the  amount  of  the  proceeds  of  the 
lot,  the  bill  win  be  dismissed.  The  plaintifib  may  have 
a  reference,  however,  if  they  vrisb,  to  pursue  the  inquhy, 
under  the  principles  which  I  have  laid  down;  but  it  will 
be  at  the  peril  of  costs. 

I  shall,  accordingly,  declare,  that  the  lot  in  MarceOm 
mentioned  in  the  pleadings,  descended,  as  undevised  real 
estate,  to  the  plaintiffs,  as  heirs  at  law;  and  that  the  de- 
fendants must  account  for  the  price  for  which  they  sold 
the  lot,  in  1808.  That  upon  such  accounting,  they  are  to 
be  charged  with  the  value  of  the  personal  estate  of  the 
testator,  which  came  to  the  possession  of  them,  or  either 
of  them,  and  to  be  credited  with  debts  of  the  testator, 
which  they  bad  paid ;  and  if  the  debts  paid  are  found 
to  be  equal  to,  or  exceed  the  value  of  the  personal  estate, 
and  the  proceeds  of  the  said  lot,  the  defendants  are  to  be 
no  further  charged  but  the  Master  is  to  report  according- 
ly, to  the  end  that  the  bill  may  be  dismissed.  But  ii 
the  debts  paid  do  not  exhaust  the  personal  estate,  or  if 
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1818.      having  exhausted  it|  they  do  not  eihauat  the  proceeds  of 

:^^^-^'  the  Bales  of  the  aaid  lot,  then  (he  Master  is  to  nspati  the 

Osswr    amottDt  of  such  sales^  or  of  the  balance  of  such  sfJes^  as 

Ta»  tauur.   the  case  may  be,  remaining  unexhausted,  together  wA^  in- 

T  tenest  thereon,  irom  the  time  c^  such  salesy  up  to  die  date 

<tf  the  report    And  uidess  the  plainrtfft  sbsJI,  widun  40 

days  from  die  date  of  this  decree,  signify  their  election,  by 

notice  to  the  solicitor  of  the  defendants,  to  proceed  witti 

the  reference,  the  bill  shaB  then  stand  dismissed  without 

costs.  ' 

Decree  accordiQg]y.(a) 


DuNKLET  agCMMt  Van  Buren  and  others. 

A6fuary9B,     Oqa  hiIltofinedMeftiiiort|ige,aie  nwtgageeueoafiMAlDhMKii^^ 

the  mortpce.  The  tiiit  ctaaot  be  extended  to  the  moti|agor*s  other  pro- 
perty, or  egidMt  hie  pereoD*  in  eeee  the  property  mortgaged  ie  not  ralBeieat 
to  pey  Sie  deht  ftv  whkh  it  it  pledffid. 
Th«  mortgifee'e  lorther  leoiediy  it  aft  hw,  when  be  ney  en#  at  (he  Msie 
tifflOf  on  hie  beod*  or  on  the  eorenant  to  pay  the  moneys  lad  after  a  fore- 
dofore  of  the  mortgage  in  equity*  be  any  ane  on  hit  bond,  at  law,  h^  the 


It  eeema  thai  a  mbaeqvent  «ait  at  faiir,  to  recoYer  the  ronainder  of  the  debt 
naiatiiaed  by  tlw  lale  of  the  BM>rgaged  premiiet,  doei  not  open  the  Ibieclo- 
•ore  and  revire  tlw  equity  of  vedemptioD. 

>  BILL  to  foreclose  a  mortgage  giren  to  secure  the  pay- 
ment of  a  bond.  The  biQ  was  taken  pro  tonfeBsa,  and  the 
Master  reported  the  amount  of  the  bond  debt,  with  the  inte- 
rest due,  and  unpaid. 

CkMdreg^  for  thfe  plaintiff,  suggesting  that  the  mortgaged 
premises  were  probably  insufficient  to  pay  the  debt,  moved. 
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that  in  addition  to  the  usual  decree,  directing  the  pre-      1818. 
nuaea  to  be  sold  by  a  Master,  a  further  provision,  that  in  ^^^f^^ 
case  of  a  deficienqr,  the  defendant  F.  B.  the  original    i>^^v 
mortgagor,  pay  the  remainder  of  the  debt,  by  a  given  day,  Vah  Bvssv. 
or  that  execution  issue  therefor  against  his  oth»  proper- 
ty,  or  against  his  body* 

The  Cuancbllor.  The  motion  must  be  denied.  Tlie 
pai^,  on  a  biD  to  foreclose  a  mortgage,  is  confined  in 
his  remedy  to  the  pledge.  Such  a  suit  is  not  intended 
to  act  tn  fownam;  it  seems  to  be  generally  admitted 
in  the  books,  that  the  mortgagee  may  proceed  at  law 
on  his  bond  or  covenant,  at  the  same  time  that  he  is 
prosecuting  on  his  mortgage  in  Chancery ;  and  that  after 
foreclosure  here,  may  sue  at  law  on  his  bond  for  the 
deficiency.  (Lord  Jtofexfafe,  in  1  Sdu  and  L^.  176.  and 
IS  Feffey,  205.  Ajfiet  v.  EKOy  Didcens,  561.  Thok's 
case,  Didcensj  785.  2  JBro.  125.  Perry  v.  Barkery  B 
Veeeih  198.  Datkufoodr.  Bb/thwayy  1  Eq.  Cos.  Mr.  S17.) 
It  is  supposed  in  some  of  the  cases,  that  the  subsequent 
suit  at  W  for  t^^e  remainder  of  the  debt  left  unsatisfied 
upon  the  sale  of  Hbe  mortgaged  premises,  opens  the  fore- 
closure and  revives  the  equity  of  redemption.  Whether 
that  be  so,  is  not  now  to  be  discussed ;  though  if  the  point 
was  before  me  I  should  be  much  inclined  to  agree  in 
opimon  vrith  Judge  Simf^  in  HaUh  v.  WhiUj  (2  Qattie^ 
Rep.  152.)  that  there  is  no  just  foundation  for  the  doc- 
trine ;  and  I  should  especially  doubt  of  its  application  in 
the  case  of  a  judicial  sale  under  the  decree.  It  is  suffi- 
cient to  observe,  that  the  present  suit  is  the  ordinaiy  bill  j| 
to  foreclose,  and  was  not  intended  to  supply,  at  once,  the 
place  of  a  suit  at  law  upon  the  bond,  and  a  suit  in  equity 
upon  the  mortgage.  If  that  was  the  operation  of  it,  and 
if  such  was  the  course  of  the  court,  the  discussion  in  the 
above  cases  would  never  have  arisen. 

Motion  denied. 

Vol.  III.  43 


Digitized  by  VjOOQiC 


S32  CASBB  IN  CHANCERY, 

1818. 


Dmnxivo 

smm.  Deigning  and  others  cfgnmf  Sumi  and  others. 


\AMtuxi  a        moftpgor,  after  adtfindt  orpayneiit,  lotea  ail  canity  of  ndea^aD-aad  fh^ 
CcmmiiBJmian  baeoma  teifd  of  an  abaolata  aatHa  in  tiia|irttiMaa ;  yaltta 
C^inminlwian  va  Iniffeetto  lheiy|il«Co  tlwiftMlttt4ftbefcD0dMBa 
dabC  and  iataraat,  and,  for  tba  mortgagor,  in  nipael  to  the  fwpliii  j  and 
tlia  mortgagor  at  waUaf  tlie  Pco|^e,  hai  a  rigbt  to  deannd  of  the  Connii* 
aionara  a  ftfthliil  ezaevtion  of  tha  irtttt 
The  notice  of  gala,  acooidiag  to  the  traaceaatfttctiou  of  ttaiwt,  awrowttt- 
ne  to  befiud  tcp  at  three  pvblie  pbeea,  and  beadrertiied  hi  a  |iiibtioaewi« 
paper  of  the  county,  Ikom  ei^t  daya  after  the  4ih  TVct^  of  HAqf,  to  ihe 
thbd  ^enbqr  ^  fi^femftcr,  or  the  tive  of  'tale. 
And  whaie,  om  a  defiuiH  of  the  mortgagor,  theConmiasibaen  caBaedtha-meit- 
gaged  premitet  to  be  told,  withont  gtnog  doe  poblic  notice  of  (he  aak, 
porinibit  to  the  act  ibd  nader  clrattMtaadea  deaoCMg  ^ftand'ai^  e^Oyidn," 
ontbe  p^  of  tee  of  the  ComviiaiOBen*  the'i^fe  Wie  ietieidc'aid  tHa'ddid 
executed  by  the  CoBBMaaioneri  oidered  to  be  defiTeradiqp  to  be  ettceBedr 
and  the  proeeedingi  in  an  action  of  cgactment  brooght  by  th&  j^irehnMr,  to 
be  •tayedbyn^perpatnall^jtiiiefion. 

BIU^  filed  22d  of  StpUffAhrj  1816,  BtatiR|r  tiMlt^tfae 
plaihtifl^  WitOim  JDemting,  on  the  '««h  c^  JFUhMry,  IMS, 
obtained  a  jttdgment  in  the  S/0.  <a^aiQat  mmry -Pti^tSn, 
on  a  66nd  conditiotied  for  Tfl'  dolMite  and  70  cento.  ^OM 
H.  P.  and  hts  two  sons  j9.  and  .A,  fc^ng  itidriyted  to  the 
^xM^Jdsefh  SMn^Sxk  400  doBare,  gate  faiiki'tt  inm- 
^ge  on  lot  No.  11,  and  pirt  of  lot  Mo.  14,  oontalniifg  Wb 
acres  situate  in  CkAr^  m^Greei^  oonnty;  and  tte  mdrt- 
gage  tffts  recorded  the  13th  of  JV&ntory,  1812.  HkM  J. 
K.  bad  tiko  a  'jadjgnient  against  them,  dtkketed  the  Isl 
•  of  Febrmnfy  ldl2,  for  one  thousand  dollars ;  ted  he  #«s 

tiie  assignee  of  another  jodginent  against  them,  dddceted 
the  13th  of  January,  1812,  for  7dO  doMrs,  in  fatotti<  et  J. 
Be  Win.  ExeentioBs  were  issued  on  the  judgmeht,  in  fa- 
vour of  fV.  D;  and  /.  .£,  by  virtue  of  wliioh  fte  sheriCPMised 
and  sold  a  parcel  of  land  in  Gdraheltnffitig  io*H.  P.  and 
also  the  lots  and  parcels  above  mentioned,  and  W.  D.  and 
/.  K.  became  the  purchasers  at  the  sheriff  ^s  sde,  and  re^ 
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cdved  a  deed  fin*  tlie  sftine  from  the  Bherif^  dated  22d  of     I8I8. 

•4»4  18)2.     That  [on  Uie  15th  of  December,  1813»  W.  n,^^s^^^ 

A.  aad  JC  K   sold  and  comreyed  to  the  other  plaintijflky     Dsnaio 

Mmi  Jhutin,  and  WUHam  Shirges,  the  land  so  purchased      Sm^T^. 

at  the  sherii^  sale»  for  8,fii00  dollars,  and  received  from 

them  mortgages  to  secure  the  purchase  money.    That  on 

the  Slst  of  SqiUmier,   1814,   it  was  discovered  by  thf 

phintifls,  for  the  first  time,  that  Henry  Persen  had,  on 

the  5th  or  6th  of  Mh/j  18(MS,  mortgaged  one  of  the  lots 

of  land  so  purchased  by  the  plaintiffs,  to  two  of  the  de-  ^  . 

fendanta,  Su^rd  Smiihf  and  MrtAam  ffoQenbedb,  Com- 

missioBers  for  loaning  moneys,  in  the  pounty  of  Gftvcae, 

under  (he  act  of  the  legislature,  passed  ihe  1 1th  of  ^prOj 

1806^*  for  securing  the  payment  of  seventy-Jwe  dollars,  •  fVeb$ur^9  ed. 

loaned  by  Ae  said  Coromismsoners  to  H.  P.  f^&  lw!^9i. 

That  by  the  ISth  section  of  that  act,  it  was  declared, ''''' ^^ 
tiiat  if  any  borrower  should  neglect  to  pay  yeariy,  on  the 
first  TSiaday  in  Msyy  or  within  tweiUy^iM  days  thereafter, 
the  yeaif y  interest  due,  die  Commissioners  should  be  seised 
of  an  absolute  estate  in  the  land  mortgaged,  and  the  mort- 
gagor should  be  utteily  precluded  and  barred  of  all  equity 
of  redemption.  Yet,  as  well  by  the  equity  of  the  sts^tute, 
as  by  ^  several  provisions  of  it,  in  particular,  the  Com- 
missioners are  trudees  for  the  ben^idal  interest  qf  the  tor- 
rower  and  Us  aerigns^  to  whom  thqr  are  directed  to  pay 
the  surplus,  after  the  mortgage  moneys  are  deducted. 

That  by  tfie  19d)  section  of  the  act,  it  is  declared,  that 
if  the  mortgagor,  his  heirs,  or  assigns,  should,  at  or  be- 
fore the  sde  of  the  Coinmissioners,  pay  the  mortgage  mo-* 
ney,  payable  on  tlie  first  J\ie$day  of  May  preceding,  and 
(he  costs,  die  Commissioner  shaffl  accept  therec^,  and  per- 
mil  die  owner,  or  his  heirs  or  assigns,  to  take  possession 
of  ^  land,  and  hold  it,  until  a  further  default.  That  by 
the  Mth  section  of  the  act,  the  surplus  money,  if  any, 
after  paying  the  mortgage  debt  and  costs,  shoidd  bepiud 
to  tiie  mor^pigor,  h«  heirs  or  assigns.  That  by  the  17th 
section  of  the  same  act,  the  Commissioner  are  directed, 
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1818.      within  eight  days  after  the  last  Tuesday  of  their  attend- 

v^pv^  ance,  aforesaid,   yearly,  to  cause  advertisements  to  be 

DsHszvo     fixed  up  in,  at  least,  thru  of  the  mast  puUk  places  in  the 

Smith.      ccwUg,  and  in  one  of  ihepubUc  neiespapers^  describing  Ae 

quantity  and  situation  of  the  lands,  and  giving  notice  that 

on  the  third  Tuesday  in  September,  they  would  be  sold  at 

the  court  house,  at  auction,  &c.    That  by  the  S2d  section 

of  the  act,  on  the  last  day  of  their  meeting  yearly,  they  are 

to  enter  whose  mortgages  are  foreclosed, '  and  tiie  number 

and  sums  of  them,  and  also  enter  the  orders  for,  and  co* 

pies  of  the  advertisements,  for  sale,  and  places  at  which 

they  are  setup,  and  who  set  them  up,  and  the  names  of 

the  purchasers,  and  the  prices,  and  to  whom  the  oveiplus 

belongs. 

That  the  plaintifiis,  as  assignees  of  the  estate  of  EL  P. 
in  the  land  mortgaged,  have  an  interest  in  the  compfiance 
of  the  Commissioners  with  these  provisions  of  the  act. 
That  the  value  of  the  premises  mortgaged  by  H.  P.  to 
the  Commissioners  was  three  thousand  dcAars.  That 
the  defendants,  fraudulently,  &c.  and  in  order  to  devest 
the  plaintiffs  of  their  interest,  by  surprise,  did  not  ad- 
vertise die  said  land  according  to  the  act,  by  the  notice  in- 
serted in  the  newspaper,  caDed  the  CatddU  Recorder  ;  that 
part  of  lot  Na  14,  as  described  in  the  notice,  contained 
about  fifteen  acres;  lot  No.  11,  which  is  not  mentioned  in 
the  notice,  contains  about  110  acres.  That  the  notice, 
among  other  things,  stated,  ^one  other  tract  of  land 
in  Canton^  now  CairOy  part  of  lot  No.  14,  containing  125 
acres;''  that  the  direction  in  writing  by  the  defendant. 
Smith,  to  the  printer,  was  to  insert  the  notice  in  his  paper 
for  three  weeks,  and  put  an  advertisement  on  the  court 
house  door,  and  he  thought  die  inside  the  best,  on  account 
of  damage.  That  in  two  other  notices,  the  land  was  de- 
scribed, asfoHows:  ^One  other  tract  of  land  situate  in 
CasiUm,  now  CairOj  lot  No.  11,  and  part  of  lot  No.  14, 
near  Persenh  miDs,  containing  125  acres,  mortgaged  by 
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UmtyPtfHn^  6th  of  Jti^ ;''  and  one  of  the  said  notices      1818. 
was  directed  to  be  put  up  on  the  back  of  the  writing  desk  of  \,^^^^ 
JioMB MPViekaTy  in  his  store  in  Coxsackie  ;  and  the  other     i>>^«h 
t^  the  outside  of  the  inner  door  of  the  house  of  Mijah  Reed,     Suna. 
in  OreenmUe.    That  no  other  notices  «f  ere  given  by  the  de- 
fendants.   Hiat  at  the  premises  mortgaged  there  was  a  toll  v 
bridge,  grist  and  saw  mills,  a  manufactory  of  doth,  and  a  dis- 
tiBery,  and  in  the  same  town,  a  large  village  and  church. 
That  QreenriBe  and  Covsaefete,  were  remote  from  the  pre-    * 
misee.  That  the  Commissioners  conducted  the  sale  in  a  se- 
cret and  clandestine  manner ;  that  the  front  door  and  win- 
dows (tf  the  courthouse  were  shut,  and  the  front  door  locked. 
That  only  two  posons  were  present  beside  the  defend- 
ants.   That  it  could  not  be  discovered  that  any  busi- 
ness was  transacting  in  the  court  house,  unless  the  door 
18  open.    That  the  Commismon^s  would  not  give  any  in- 
formation to  the  two  by-standers  of  the  identity  and  situa- 
tion of  the  lot ;  that  they  bid  only  340  dollars,  and  the 
same  was  struck  off  to  the  defendant,  WUUam  Mbon. 
That  the  Commissioners  weQ  knew  the  situation  and  va- 
lue (tf  the  premises,  and  the  defendant,  Judeony  attended 
the  sale  at  thdr  request ;  that  the  said  lot  was  put  up  for 
sale  out  of  the  order  in  which  it  was  advertised ;  that  the 
Comnnsenoners  executed  a  deed  for  the  lot  to  Judsony  who 
has  brought  an  action  of  ejectment  against  the  plaintiff 
Sturges  which  is  now  pending.    Prayer  for  general  re- 
lief and  for  an  injunction. 

The  defendants  in  their  answer  denied  any  knowledge 
of  the  debts  of  H.  P.  and  his  sons  to  the  plaintiffs  W.  D. 
Sf  X  K^ot  c^  the  judgments  and  mortgage,  or  the  assign- 
ment to  W.D.^  J.  K.  or  cS  the  sale  and  deed  of  theshe- 
riSf  4rc.  or  when  the  plaintiffs  first  knew  of  the  mortgage  to 
the  Commissioners;  but  they  averred  that  J.  if.  was  inform- 
ed of  the  mortgage  long  before  the  sale.  They  admitted  the 
loan  office  mortgage  of  die  125  acres  of  land  in  Cairo, 
by  H.  P.  to  secure  the  payment  of  76  dollars  with  inte- 
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1818.  i«ftt  That  the  intereflt  due  in  Mmf^  181^  sot  being  peid, 
the  CoflNttsaioiien  waited  the  tim^  aftevred  by  theMti  and 
gave  the  notice  stated  b  Ae  bS.  That  the  netioe  on  die 
iaaide  of  the  court  houae  door  waa  more  likdy  to  be  pao- 
'mnred,  and  as  likely  lit  be  aeen^  aa  if  it  had  been  on  the 
outside.  That  thef  did  not  know  that  there  was  any  error 
or  defect  in  Ae  notice  published  in  the  newspaper,  and 
that  kit  Na  11.  was  omitted  by  mistiBJce.  That  the  notice 
.  was  put  up  in  the  two  usualplacesy  and  in  the  usual  manner; 
and  Uiey  denied  any  secresy  or  ooHuaMD  in  the  sale;  that 
A  CMkand  J.  BeOtuiqh  both  bid  at  the  sale.  That  they 
do  not  recollect  whether  the  outer  door  of  the  court  houee 
was  open  or  not;  that  several  persons  were  present  when 
the  sale  commenced;  that  thqr  gave  ^oy  information  in 
their  power,  as  to  the  lot,  and  the  defendant  Smi^  read 
from  Ae  book  the  descriptton  of  die  mbr^;aged  premises. 
That  the  defendant  Judbon,  did  not  attend  the  sale  at  the 
request  of  the  Commismoners;  that  the  sale  was  conduct* 
ed  in  the  usual  manno';  and  they  denied  aU  odluaion  with 
JiNfaoa.  Tbey  admitted  the  deed  to  him  by  die  Commis* 
skmers,  and  that  he  had  brought  an  action  of  ^jeetmsnt 
against  the  plaintiff  & 

Twehre  ^vitneases  were  examined  on  the  part  of  the 
plaintiffiiy  who  proved  the  mateiial  feote  charged  in  the 
bin ;  and  the  substance  of  thor  evidence  is  etated  in  tte 
opinion  of  the  court 
JamutryTSL       The  cause  came  on  tobeheard  in  JBrntiory  Uist. 

Tan  Buren,  (Attorney  General)  and  J.  F.  D.  Scoitjkit 
the  plaintiflb. 

Van  VkkUn  and  VanDydCj  for  the  defendants. 

The  case  atood  over  for  conmderation  to  this  day,  when 
thefoBowmg  opinion  was  delivered. 

Monhd.  Thk  Chancelloe.  1.  The  first  and  most  essential 
object  of  inquiry  in  this  case  is,  bow  far  the  provisions-of 
the  statute  have  been  di8r^;arded  or  violated  by  the  Com* 
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vmifmuB  'm  the  sale  in  question.  It  win  accorfioj^  be  /<^^is^% 
neceBaaiy  to  ^examine  aO  the  circiiinstanceB  -bt  the  no-  DBimiiio . 
tiee  «ad  eak^  to  ascertain  this  matter  of  fitct. 

A  tract  of  land  in  the  town  of  Cavroy  in  Oteene  county,  *" 
of  the  value  of  SMXK)  dollars,  and  upwards,  wasmcHrtgaged 
to  4bedefendantS|  Smith  and  HaUmbeeky  as  Commissioners 
under  the  act  of  the  Utb  of  d%ml  1808,  (sees.  31  cb. 
S16.)  to  secure  the  repayment  of  a  loan  of  76  dollars. 
The  interest  of  5  dollars,  25  eents,  due  thereon  in  Jlfoy, 
I8i4|  bemg  unpaid,  die  Commissioners,  by  reason  of  the 
default,  became  ibrdiwith,  according  to  the  declaration 
and  words  of  the  act,  ^sdsed  of  an  absolute,  indefeasable 
estate  in  the  kmds,  &c.  to  the  uses  in  the  act  mentioned, 
and  the  mor^agor,  his  heirsaod  assigns,  were  utteriy  fore- 
closed and  barred  of  all  equity  of  redemptim.*'  They 
were  directed  in  such  case  to  sdl  the  lands  on  the  third 
IVcMlflfy  in  Sqpiember  Mowing,  at  tfie  court  house  of  the 
county,  and  after  retaining  the  principal  and  interest  of 
tbomorigage,  ^Jid  the  costs,  not  exceeding  8  dollars,  the  re- 
mainder cS  the  moneys,  if  any,  were  to  be  paid  to  the 
mortjfagor,  his  heirs  or  assigns. 

The  sale  was  to  be  made  m  pursuance  of  public-  notice, 
and  liie  Commisioners  were  directed,  in  case  of  sueh  de« 
feult,  nod  withm  eight  days  after  the  4th  Tuead^  in  Jtfay, 
^'  to  cause  advertisements  to  be  fixed  i^,  at  no  less  than 
three  of  the  most  public  places  of  the  county,  describing 
the  'quantity  and  situation  of  the  lands,  and  giving  notice 
of  the  sale  on  the  3d  TUesdby  in  Sqfkmber^  by  way  of 
pubUc  vendue,  to  ib%  highest  bidder,  and  they  were  also  to 
cause  such  notice  to  be  given  in,  at  least,  <Hie  of  the  pub- 
lic newspapers  in  the  county." 


Tbe  seisin  of  the  Commissioners,  free  and  dear  of  the  ."^^  ^  . 
equity  of  redemption,  was  nevertheless,  as  public  agents  or  He  Umaa  udcr 
Incftees  for  the  Peqileof  the  state,  to  the  amount  of  thesi?  eh.   mti 

^  are,  in  cue  ef 


part  of  the  moHgagw,  whereby  they  beeame  seized  of  the  premises  cletr  of  the  equity  of  le- 
deg^i«H  *««toes  %m  the  |Mople  to  the  •monnt  due  on  the  m«rtgtge,*u>d  for  the  moitgiigor,  as 


to  the  forphisy  in  ease  of  sale. 
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1818.      mortgage  money,  and  for  tbe  mortgagor  and  his  r^iesea- 

\^0-ir%j  tatives,  in  respect  to  the  surplus.    The  right  of  the  moftga- 

nmmnvKG     gor,  and  his  assigns,  \o  the  surplus  mon^s,  notwithsfanding 

Smith.      the  Statute  bar  of  the  equity  of  redemption,  was  explicit- 

ly  declared  in  the  act ;  and  the  State  and  the  mortgagor 

were  equally  entitled  to  demand  a  due  and  fidthfol  peiform- 

ance  of  the  trust,  witti  which  the  Conmusstoners  were 

ttkus  clothed. 

We  must  so  construe  the  act  as  to  give  effect  to  aH  its 
provisions.  The  mortgagor,  after  the  default,  has  no  l^d, 
(9  Johns.  Rqf.  189.  14  JckM.  Rep.  363.)  and,  probably,  no 
eqmtable  title,  which  can  be  directly  enforced,  as  against 
the  land  itself.  But  he  has  a  valid  and  deep  interest  in 
the  execution  of  the  Commissioners'  Irtish  Hie  State  has 
no  interest  beyond  the  amount  of  their  loan.  AH  the  sur- 
puis  moneys  belong  to  the  mortgagor ;  and  we  are  not  wil- 
ling to  presume  such  a  fearfiil  and  lameatabte  defect  oS 
justice  as  the  case  would  present,  if  a  mortgagor  could 
not  caD  m  question  a  fraudulent  or  irregdar  sale  by  wUch 
he  was  deprived  of  his  surplus. 

Let  us  then  recur  to  die  proois,  to  see  in  vvfaat  manner 
the  dbections  of  the  statute  tvere  complied  with. 

One  of  the  advertisements  was  fixed  up  in  the  village  of 
Oftmmlky  about  seven  miles  northerly  from  the  lands^  in 
the  store  of  Abijoh  Reedy  and  another  was  fixed  up  on  tiie 
back  of  the  writing  desk  of  James  M^VUkarj  standii^ 
on  the  counter  in  his  store  at  Coxsaddsj  about  15  miles 
easterly  from  the  lands.  '' 

The  selectbn  of  these  two  places  does  not  ^pear  to  have 
been  made  under  the  exercise  c^  a  sound  discretion,  and, 
when  taken  in  connection  with  many  other  circumstances, 
it  forms  a  very  material  ikm  in  the  mass  of  testimony, 
going  to  impeach  the  impartiality  and  integrity  of  the  sale. 

The  act  required  the  notices  to  be  put  up  in  three  ^of 
tbe  most  public  places"  in  the  county;  the  object, 
doubtless,  was  to  diffuse,  as  widely  as  possible,  the  know- 
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ledge  of  the  sale,  and  of  the  cause,  and  the  subject  of      1818« 
it    The  step  was  absolutely  requisite  in  order  to  do  jus-  ^.^ry^^n^ 
tice  to  the  parties  concerned  in  the  land,  and  in  the  moneys    >>««»»» 
to  arise  from  it  5  and  it  was  a  duty  peculiarly  pressing  in      ^^h. 
this  case,  in  respect  to  the  mortgagor,  considering  the  very 
great  disproportion  between  the  value  of,  the  pledge  and 
the  debt  charged,  and  the  general  severity  of  the  pro^    T]MiM<jee*f 
vision,  foreclosing  at  once,  upon  default,  all  right  andoi/lS  to  ht 
equity  of  redemption.    The  Commissioners  were  hound^SSu^pUiSZ 
to  use  diligence  and  judgment  in  selecting  the  public  places  Sl^^^ 
best  calculated  to  bring  the  notice  of  sale  home  to  the Xee,*\ert«i* 
mortgagor,  and  to  all  who  were  most  likely  to  enter  '""^^SS^i^JJl^ 
competition  for  the  purchase.  of  iri*  to  Oj 

But  here  the  Commissioners  selected  two  coufitnr  stores,  todliSnoBt 
at  a  great  distance  from  the  land,  tvhile  it  is  proved  that  the  Ukeij  to  JSoai 
premises  were  adjoining  a  turnpike  road,  and  had  on  and  **  p*"*^*'*' 
adjoining  them,  mQls,  factories,  and  a  toll-bridge,  which 
rendered  them  a  place  of  great  notoriety.  It  is  also 
shown,  that  SmUhj  one  of  the  Commissioners,  had  fre- 
quently passed  by  the  land,  and  must  have  been  acquaint-* 
ed  with  it.  It  is  very  extraordinary,  that  a  place  of  such 
note  as  the  land  itself  should  not  have  occurred  to  the 
Commissioners  as  very  suitable  for  a  notice.  Or  if  the 
land  should  not  have  been  deemed  one  of  the  roost  fit 
public  places,  the  village  of  Cairo,  which  is  within  (he 
distance  of  a  mile  and  a  half  of  the  premises,  was  a  place 
of  great  notoriety.  It  is  at  the  junction  of  threie  turn- 
pike roads,  and  has  a  number  of  stores  and  taverns,  andf 
is  the  most  central  viHage  in  the  county,  and  where  county 
business  is  transacted.  Why  omit  such  a  village  as  this, 
so  near  the  lands,  and  resort  to  distant  places!  I  a{^re- 
hend  no  sufficient  reason  can  be  assigned. 

The  third  notice  Was  directed  to  be  up  on  the  court 
house  door.  This  place  was,  no  doubt,  judiciously  select- 
ed. It  iSf  in  many  instances,  the  {dace  required  by  sta^ 
tute  authority.    Thus  the  notice  of  the  ?alc  of  morfgaire«l 

Vol.  in.  44 
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1^18.  praiai8€«  by  tli|^  )iiortgagjBe»  vnder  ^  power  ooptimni  » 
Kj^>fi^  the  mortgag^tft  wd  thf^  notice  (iyw  ^  in9ol?e«t  4Qi»toii^ 
f^raiii^  0^9^  b^  01(0^  i^Q  Di9  otttw&r4  door  oC  tbe  «o^  Imiae  tl 
SMiTg>  the  Gounty ;  and  the  notice  oC  the  geafrfj  el^etle«  of  Gor 
venior  and  8enaiora,  is  to  he  gi?en  by  the  aharifft  in 
the  same  way«  In  the  veiy  loan  office  act,  uo^er  which 
the  sale  was  nmde,  the  Cocnmia^ioner^weie  to  fiiLup  no* 
tice  of  tbeur  appointment,  &c.  at  the  (^wrt  hwee,  Bui 
there  was  a  veiy  peculiar  dire^on  given  as  tp  Urn  Bfl6ca- 
In  the  letter  from  the  defendant  Smith  tp  Cfo$^^  ^^leet* 
incf  this  notice  to  be  put  up  on  the  court  house  door*  he 
adds,  ^  the  inside,  I  Uiink,  is  best  on  ^ccounjk  of  damey^i^^ 
and  it  was,  accordingly,  affixed  ixp  on  the  V¥P«de  of  the 
door-  There  is  no  evidence  in  the  oape^  of  eny  dWMge 
having  occurred  in  former  ^ases^  by  PMtting  Iba  totiDr 
en  the  outmde  of  the  court  houan  d^wir  i  U  ^  pfoved  thftt 
notices  are  usua%  put  up  on  ilie  Qutai<|a  of  the  dpof^  wi 
we  have  no  proof  that  they  had  ev^  before  been  p^  iiy 
on  the  inside*  The  proof  in  this  ^e^,  ifii  Iha^  notice  o« 
the  inside  of  the  door  would  not  \^  vi#k  wheiA  ^  diWf 
i?  open,  (as  it  no  doubt  i^  on  all  pqblio  o^jcasionsOi  because 
the  door  swings  against  a  walU  Thin  ooncefu  i|Bi  a  pubhc 
officer  about  damage  to  Ike  notice,  end  aa^igiHOg  H  ee  e 
reason  for  departingr  in  thugariwdar  coie,  firoi^  the  usuali 
and  probably  from  the  unive];|9al  practice,  is  a  veiy  sfiisp^ 
cious  circumstance,  and  looks  like  premeditate4  wroiSfr 

Tee  act  further  directed  that  notice  was  also  u^  be  gMre^, 
in  at  least  one  of  the  public  newspapers  in  Ift^  county ;  wi 
the  notice  in  this  case  was  directed  to  be  pididiehed  ia  the 
CatskUJ  Recorder^  for  three  weeks. 

One  objection  to  this  notice  was  the  lin^itat^oiji  of  it  to 
three  weeks. 

The  act  does. not  presQribe>  in  express  tams^  the  length 
of  time  the  notices  were  to  lemaiu  fixed  up;  or  continu* 
ed  in  the  paper.    It  only  declared  uhtn  they  were  to  be 
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gtiren,  'vk.  within  eight  dayd  after  the  4th  Tuesday  in  Jtfai/,      1818. 
attd  when  the  tehdi^  Were  to  he  sold,  viz.  the  3d  Tuesday  in  \j^^^^^ 
SqOember.    But  I  think  the  true  construction  of  the  act  is,     ^"^^^ 
that  the  notices  fixed  up  in  three  public  places,  were  to  .  SArr^. 
continue  ^  fited  up*'  until  the  sale.    In  a  subsequent  para-   tim  no«ee  of 
gwh  of  the  act  when  a  new  or  resale  of  the  lahds  is  toto&«^^  eJf- 
be  made,  the  act  requires  at  least  ^  six  weeks  notice^'  of  Itt,  ib^dd  iM 
the  sde  to  be  given,  in  the  manner  ^  before  directed.    This  3*!S"rttaJ!S 


more  cixplanatoty  provision  as  to  the  continuaiice  of  thejjj^  jSyS 
notice  was  necessary,  because  the  time  of  first  announcing  «3^  **  ^  P*^ 
the  no6ce  was  not  fixed,  and  it  comes  powerfully  in  aid  of  ^    JS*^^' 
the  construction  given  to  the  prior  section.    If  the  Com-tbe  esmizMtiao 
missioners  might  direct  the  notices  to  remain  fixed  up  only  fron  &  fowUi 
three  weeks,  Aey  might  in  the  exefcise  of  their  discf e- ^^'Sita  thl 
tioB,   limit  the  time  to  three  days.    The   act  left   no^^^s^^SS^. 
discretion  with  them  on  this  point.    The  time  wben  the*'^,^,^ 
noticed  were  first  to  be  put  up,  and  the  time  of  sale  being  JJJJJJ^J*   ■«* 
dedated,  ftere  was  no  need  of  any  further  provision,  as 
the  notice  was,  doubtless,  intended  to  occupy  the  interme- 
&te  tiitte.    In  the  absence  of  proof  ta  the  contrary,  we 
nsigfat  presume,  thiLt  the  notices  fixed  up  in  the  three  pub* 
He  places  remained  up  until  the  sale,  but  we  have  certain 
ptdof  fbat  the  newspaper  notice  was  only  for  three  weeks, 
by  tSie  express  direction  of  StmtL 

This  notice  ought  to  have  been  commensurate  in  point 
of  time  itith  the  others. 

The  words  of  the  act  are,  that  the  Commissioners  shall 
also  cause,  ^such  notice^'  to  be  given,  in  at  least  one  of 
the  public  newspapers ;  and  it  meant  a  notice  that  was  to 
correspond,  in  description  and  duration,  with  the  notices  to 
be  ^  fixed  up^'  at  the  public  places.  If  the  Commissioners 
had  a  control  over  the  duration  of  the  newspaper  notice, 
they  had  equally  a  control  over  its  commencement,  and  it 
nM^ht  have  been  deferred  mitil  the  day  of  the  sale.  ^^  Stich 
notice,^'  here  meant  the  same  notice  with  the  others,  in 
every  miaterialf  point,  and  the  duration  or  length  of  the 
notice,  is  always  the  most  material  part  of  it. 
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1816.  Having  slated  the  facts  aa  to  the  time  and  place  of  the 

x^^j-^j  notice,  we  proceed  next  to  examine  the  contents  of  the 

DsHHiva     notice,  as  to  the  descrqition  of  the  land. 

Sif  iTB.         In  the  notices  fixed  up  at  GreemUe  and  Cwsadeiey  die 

Thb  notUeP^^^^^  ^^^^  described  as  being  in  CaWoy  and  as  being 

5;«J^^'J^"lotNo.  ll.andpart  of  lot  No.   14.  near  Pm«n'«  mills, 

««*gigOT^^  containing  125aprea,  mortgaged  by  Henry  Persen.^^    In 

dfpfriptioD   of  the  other  notice,  on  the  court  house  door,  and  in  the  news- 

tbe       aumtity 

and  ucaAtion  paper,  the  promises  were  described  as  a  tract  of  land  in 
foraeioted,  and  CoirOy  ^^pail  of  lot  No»  14.  containing  125  acres.^'  The 
^  '^  '  name  of  the  mortgagor  was  here  omitted,  and  the  lands  in 
lot  No,  11.  omitted,  which  contained  about  110  acres, 
while  the  lands  in  lot  No.  14.  were  but  15  acres.  The 
omission  of  the  mortgagor's  name  and  of  the  number  of 
the  lot  in  the  advertisements  in  CcOskUl,  where  the  agent 
of  the  owner  under  the  mortgagor  resided,  was  a  most  un» 
fortunate  circumstance,  and  is  calculated  exceedingly  to 
*  increase  our  apprehensions.  It  was  also  an  omission,  fatal, 
in  any  view,  to  the  legality  of  the  notice.  Indeed  it  ap- 
pears from  the  testimony  of  Samuel  Haight,  the  agent  of 
the  plaintiff  Demwg^  that  if  be  had  discovered  from  the 
advertisement  of  the  Commissioners  in  the  newspaper, 
(and  which  paper  he  took,)  that  the  lands  mortgaged  by 
Hmrif  Persen  were  included,  he  would  have  satisfied  the 
demand. 

Upon  such  notices  the  sale  was  made.  There  were 
very  few  bidders  attracted  by  the  notice.  The  sale  was 
made  in  the  lower  entry  of  the  court  bouse,  while  the 
front  door  and  wipdows  were  shut;  and  when  the  Commis* 
sioners  were  asked  for  an  account  of  the  lands,  by  one  of 
the  sditary  by-standers,  they  referred  him  to  the  loan 
office  books,  and  gave  no  further  explanation. 

The  lands  in  question  were  purchased  by  the  defends 
ant  Jtubon,  for  about  340  dollars ;  and  it  appears,  that  be 
came  that  day  from  his  house  in  CoxsadcU  to  CatikiU^ 
and,  probably,  for  the  purpose  of  such  a  speculation. 
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2.  AU  these  circumstances  combined,  warrant  the  con-      1816. 
cliisioD,  that  the  Commissioners  groedy  departed  from  the  v«^^v*^/ 
letter  and  spirit  of  the  act,  in  this  advertisement  and  sale     ^*^"« 
of  the  lands.    Some  subsequent  circumstances  were  press-      ^'^"- 
ed  upon  the  ai^ument,  as  evidence  of  the  disposition  or 
design  of  the  Commissioners,  or  one  of  them,  in  this  trans* 
action.    But  I  forbear  to  enlai*ge  on  that  point.    The 
abuse  of  trust  appears  to  me  to  have  been  too  palpable 
to  be  denied,  and  too  grievous  to  be  endured.    There  was 
a  want  of  due  discretion  in  the  selection  of  the  public 
places,  at  which  two  of  the  advertisements  were  fixed  up. 
There  was  an  abuse  of  discretion  in  putting  the  notice  on     * 
the  inside  of  the  court  house  door,  where  it  would  probi^ly 
be  concealed  from  the  public;  and  it  was  so  singular 
and  eztraordiaary  a  precaution,  as  to  afford  an  inference 
of  unwarrantable  and  fraudulent  views.    There  was  a  de- 
fective notice  as  to  time,  in  being  confined  to  three  weeks, 
in  the  CSntefetB  Recorder^  and  still  more  defective  as  to  de- 
serq>tion,  by  totally  omitting  the  mention  of  one  oitire  lot, 
containing  the  most  part  of  the  lands  that  were  sold. 
And,  lastly,  the  sale  itself  was  attended  with  singular  cir* 
cumstances,  calculated  to  exclude  observation  and  compe- 
tition.   There  was,  upon  the  whole,  so  manifest  a  vio-  if  t^  eMunia- 


lation  of  tlie  intention  and  directions  of  the  act,  and  sothdr  trutt^thiM 
great  an  injuiy  in  consequence  of  it,  has  been  inflicted  upon  niief  efther  by 
such  of  the  planti£b  as  were  entitied  to  the  surplus  moneys,  !l£j£dkuiBg 
that  I  cannot  bring  myself  to  doubt  of  the  right  of  the^^  ^rSMoli 
party  to  relie£    The  only  difficulQr  consists  in  setding  the  o£^^ 


mode  and  extent  of  the  relief  to  be  afforded.    The  sale  JJ^**»22!L*f 


must  either  be  set  aside  as  null  and  void,  and  an  opportu-  ^'^^^S  ^^ 
joitj  afforded  to  the  plaintiffii  to  redeem,  under  the  19th|he  Lyid   m 
section  of  the  act,  or  the  Commissioners  must  account  for  nti  fvine   at 
the  difference  between  the  price  that  the  lands  sold  for,  and 
their  actual  cash  value  at  the  time.    To  allow  the  sale  to 
stand,  and  to  affiird  no  relief  to  the  plaintiflb,  would  (as 
the  evidence  strikes  me,)  leave  a  stain  on  the  justice  of 
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1818.  theeountiy.  Sales  of  red  property  by  ptiblio  dfic^rs  of 
OM  detiCriptiM  dr  another,  hti^e  beootiie  06  fi^uent,  Ufl 
hare  excited  eueh  active  cupidityi  end  such  a  spiHt  ef  spec- 

*"*»'  nhtioa,  that  there  Is  vcfy  great  danger  of  injustice^  aideBS 
we  support  strictly  the  checks  and  guards  pi^ided  hy  law 
against  abuse. 

1  should  hare  no  Afficully,  if  that  was  the  only  altiema- 
Iwe  presented,  to  hold  the  Commissioners  responsible  for 
a  breach  of  trust  in  the  sale  of  the  lands,  and  make  them 
answer  in  damages.  The  case  of  The  CharUabk  Chrpth 
nsthn  V.  Suttmi^  (S  Mt.  40D.)  would  fiiBy  justify  me,  ift 
going  to  that  extent.  ^  I  Will  never  determine,  tMid  Lord 
BturAriclUi  m  that  case,  that  a  court  of  equity  caneot  lay 
bold  of  every  breach  of  frusi,  let  the  person  be  guilty  of  k 
in  a  private  or  public  capacity.^  But  I  flunk  tfie  moi^ 
appropriate  remedy  in  this  case  is,  to  declare  the  Me 
void.  It  was  not  a  site  under  a  judgment,  or  decfeeof  a 
«oort  of  justice,  where  the  purchaser  has  a  ri|^  to  pre* 
eome  every  thing  to  hove  been  legally  done.  In  Lhydv. 
Jm$i  (8  Fe^  37.)  Lord  EUan  weism  to  htfve  been  of 
opinion,  that  mere  irregularity,  without  making  dUl  %  okM 
of  fraud  or  coUuflion  of  some  sort  or  other  in  tte  p«l^ 
diaser,  wa»  not  suffimenl  to  affect  him.  Lord  Bedaiu^ 
IB BmMIv.  Bmnm,{2  SdL  and  Lrf.  M6.)  adiiptod  *e 
emne  idea,  but  the  doctrine  w«»  apj^iad  in  botk  oases  t9 
iff egidarity  in  a  d^eree,  and  those  eases  bttve  no  analogy  to 
the  present.  Bene  was  a  special  trust  to  be  ek^eotod  by  flie 
Comarismoners  of  loans,  for  the  benefit  of  the  Btate,  and  of 
the  party  entitled  to  the  sarpkn,  and  aR  their  authority  to 
sell  was  under  the  statute  prescribing  the  mode.  V  the 
sale  by  the  Commis^oners  would  be  valid,  upon  a  sheet  dr 
defective  notice^  it  would  be  vafid  without  any  notice;  dnd 
A  tpeeiit  Ml-  thle  Sttitely  cannot  be  maintained.  A  special  avtiioriiy 
Sri^'^tt^  muM  be  stricdy  pursued,  and  every  piffofaaset  is  ao  be 

«d,  tad  a  pur- 

•wMd  to  kSow  awh  iiilhMiljtiriisifcttii  gww^tiy •pdtfie'iaaBtec  wAglwpml— rt,  nhiii 
tke  aathoiit J  it  not  paimwd.  It  ii  «t  hb  p«ril. 
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fmaagmA  ^  kMW  Hwt  v^otA  w&nmijt  ia  Hm  c«ie>fbr      latSr 
H  «  contAiiiQcl  ui  ttMMl;  wd  if  li»,  piurehase^  ia  n  cim  V^y<^ 
in  whidi  tbal  apocial  ttuth<^  w&»  not  purauoi^  be  piv*    I^^^* 
chBMs  at  Ins  porB.    The  iioti6e»  which  oimtted  aKogefegr      ^"^ 
tot  No<  U>  ud  which  was  put  up  under  an  ttitreoio 
abuBQ  of  diici!«ltoii,  if  not  with  «  fraudulent  irngpy  on  the 
inttdeoftheeouitbouae,  wa«  btforathe  ejts  of  the  puJ^ 
chMer  w  k»  etood  n  the  insidft  of  the  couithouee  haD, 
and  ignaramsB  of  the  defect  and  inregu}arity  cannot  be  pK« 

The  mofiit  advieaUe  and  proper  reoied;  for  the  eaee 
iflHwa  to  bei  to  dedaam  the  eate  ^oid,  and  to  oid^  the 
jto«4  to  be  deiwa^u|»  and  eaaceOed,  and  to  continue  the 
injunction  of  the  action  of  ^eetaent  TUe  will  be  in* 
kmtating  tke  perteain  their  rights,  as  tibeji  stood  prioc  to 
tbeaakk 

The  defendant  Mhm^  does  not  put  himself  forward  as 
a  bona  fide  purchaser,  without  notice  cS  angr  ieregu* 
kri^.  £b  knew  all  that  the  Conuniseioneni  knew. 
He.  oi]jf  joins  mth  then  in  th^  gmsral  aBegatioo^ 
that  ^Ihey  ^d  not  know  that  there  was  any  dcficienqr  or 
CRier  oCdeeciiptionf  oCaay  kind^.  in  tfie  wHiiee  pid^lielied  in 
ibe  newspaper.'^  But  th^  do  not  say  ivften  they  did  not 
know  of  the  defect.  Did  not  Judbon  know  of  ifc  bs&m  the 
safe?  That  he  does  act  deny.  Besides^  the  ignorance  is 
confined  to  the  SMoqNipernotiiQe;  and  i*  ispDOvnithatthe 
same  notice  was  afixed  upm  the  inside  of  the  nonet  bonse 
door.  If  a  purchaser  wishes  to  rest  his  claim  on  tiie  fad 
of  being  an  innocent,  bona  fide  purchaser,  he  must  deny 
notice,  even  tiiough  it  be  not  charged,  and'  he  must  deny 
it  poativdy,  not  evasively;  he  must  even  deny  iuDyy 
and  in  the  most  precise  terms,  eveiy  circumstance 
from  which  notice  co\dd  be  inferred.  {Casony.  Round, 
Prec.  in  Ch.  226.  Brace  v.  Marlborough^  2  P.  Wm.  4^1. 
See  also  1  John9(m*8  Ch.  Rep.  302.  and  the  cases  there 
cited.) 
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1018.  I  cannot  entertain  any  doubt  of  the  jurisdiction  of  tfke 
^P^^^^  court  being  competent  to  afford  the  requisite  rdie£  The 
^^^*  jurisdiction  is  necessaiy  to  help  the  ceshi  que  truOs^  who 
have  been  defrauded  or  unduly  derived  of  the  surplus 
moneys^  which  were  to  arise  from  a  fair  and  regular  sale. 
They  w««"compdled  to  resort  to  this  court,  as  they  had 
no  title  at  law,  and  the  legal  tide  rested  in  the  Commis* 
sioners,  free  of  the  ordinary  equity  of  redemption;  Tbsj 
could  not  have  made  any  defence  at  law;  all  thdr  right 
was  a  claim  to  the  surplus  fund,  on  a  sale  within  the 
statute;  so  far  the  Commissioners  were  trustees  for 
thenn;  and  in  that  view  the  plaintifis  have  an  equitable  in^ 
tereat  to  be  protected.  To  vindicate  that  equitable  right, 
the  plaintiflb  were  obliged  to  apply  to  this  courts  and  I 
conclude,  with  entire  conviction,  tfiat  the  sales  by  the 
Commissioners,  to  be  valid,  must  be  made  in  conformity 
with  the  act,  and  that  they  cannot  dispense  with  any  of  its 
directions^ 

I  shall  accordingly,  declare,  that  the  sale  in  question  was 
made  without  the  due  public  notice  required  by  law,  and 
under  circumstances  denoting  a  fraudulent  intent  on  the 
part  of  the  defendant  Smithy  and  that  it  be  adjudged  null 
and  void ;  and  that  the  deed  executed  by  the  Commission* 
ers  to  the  defendant  Mkaoy  be  delivered  up  and  cancel- 
led ;  and  that  the  action  of  ejectment  in  the  bill  mentioned 
be  perpetually  enjoined;  and  that  the  defendants,  Smiih 
and  HaUenbedCy  pay  to  the  plaintiffs  their  costs  of  suit,  to 
be  taxed. 

Decree  accordingly. 
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1818.    . 


In  the  Matter  of  Eunice  Sausbury,  a  Lunatic. 


Mattbr  or 


Im  the  manasMMBt  of  ft  hiMtie's  ettaU,  Um  inteKtt  of  iho  Imifttic  it  more     March  ft 
r9gudod»  than  the  eoDtingont  intorott  of  those  whomeybe  entitled  to  the 
fneceei ion.    And  the  eourt,  if  it  be  for  the  interett  of  the  Imiatie,  will  di- 
nettimbMroB  the  had  of  the  Imuitie  to  be  sold. 

80  the  raal  estate  may  be  oonreited  into  persOBal*  or  personal  into  real,  if  for 
the  benefit  of  the  Innatie. 

PETITION  of  John  Van  Vechieny  the  committee,  sta- 
ting, that  the  lunatic  is  seised  of  a  wood  lot  in  CatskUL 
That  proposals  have  been  made  to  the  committee  to  pur- 
chase the  wood  standing  on  the  west  comer  of  the  lot,  and 
which  comer  contains  about  five  acres.  That  the  oflTer  is 
S5  dollars  per  acre  for  the  wood,  which,  in  the  opinion 
of  the  committee,  is  very  favourable  to  the  interest  of  the 
lunatic.  That  the  land  is  on  the  side  of  a  hill,  and  of  no 
value,  except  for  the  wood.  That  the  price  offered  is 
equal  to  the  value  of  the  land,  including  the  wood  on  it, 
and  if  cut  ofl^  wood  may  grow  up  again,  and  be  of  equal 
value.  Prayer  for  an  order  to  sell  the  wood,  according  to 
the  offer. 

Affidavits  of  Darid  W.  Hart,  and  of  Wmiam  B.  Sdis- 
buryj  in  support  of  the  facts  stated  in  the  petition,  were 
read ;  and  the  Mafiter,  {Robert  Darlatij)  reported,  that  it  « 

would  be  for  the  interest  of  the  lunatic  to  accept  of  the 
proposal  for  the  purchase  of  the  wood,  as  stated. 

The  Chancellor.  It  is  settled  that  the  property 
of  a  lunatic  may  be  converted  from  real  into  personal, 
when  it  shall  appear  to  be  for  the  interest  of  the  lunatic, 
vnthout  regard  to  the  contingent  interests  of  the  real  and 
personal  representatives.  The  governing  principle  in  the 
managment  of  the  estate,  is  the  lunatic's  interest,  not  that 
of  those  who  may  have  eventual  rights  of  succession. 

Vol.  III.  45 
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'    1818.      The  statute  of  17  E.  2,  (and  which  we  have  re-enacted,) 

v.^^v*^i^  directing  that  the  estate  should  not  be  ^  wasted  or  de- 

Sawbvbt    stroyed,"   meant  injurious  waste    or   destruction.     The 

'    words  of  the  English  statute  are,  sine  vasia  H  iistruc- 

time.    There  may  be  cases  as  Lord   Rosslyn,'  observed, 

in  which  to  cut  timber  on  the  estate  would  be  no  waste. 

In  the  case  ex  parte  £ram/!  eld)  (1  Fesey,jun^  453.)  timber 

of  the  lun^tic^d  estate  was  cut  by  order  of  the  court,  onthef 

Master's  report,  that  it  would  be  for  his  bene6t.    (See  the 

opinion  of  Ch.  J.  De  Grey^  cited  in  2    Vesey^  jun.  75. 

note,  and  the  opinion  of  Lord  TIturhiCy  in  die  case  of 

Bron^M:  see,  also,  Oxenden  v.  Coinf^any  3    Vesey^  jun. 

69.  in  which  L<Mrd  Rosslyn,  coBsiders  Una  subject  very 

much  at  larg;e.) 

So,  likewise,  the  court  may  authorise  a  diai^  of  the- 
property^of  infants  from  real  into  personal,  and  from  per- 
sonal into  real,  when  it  is  manifestly  for  tlie  infant^  bene- 
fit. (Notes  to  the  Earl  of  WinchiUta  v.  Abrdt^  1  Fern. 
483.  LordHaniu)tdiBe,in.^i6.  419.) 
'  In  the  present  case,  I  am  perfectly  satisfied,  that  the 
timber  had  better  be  converted  into  money,  than  left 
standing.  The  lunatic  has  been  afflicted  for  a  long  time. 
@he  is  not  advanced  beyond  the  middle  stage  of  life,  and 
the  timber  may  grow  again  fit  for  use  before  she  dies.  The 
money  will  be  more  productive  than  the  timber  left  upon 
*  the  land.    The  case  has  peculiar  circumstaaces :  I  shaB, 

therefore,  grant  the  prayer  of  the  petition. 

Order  accordingly. 
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1818.      ' 


Dbfav 

V. 

DfiPAtT  against  Moses  and  others.  1 


Whtfto  the  testator  derised  hit  reel  end  penomd  eitete  to  hit  exeevton*  Jltay  11. 
fcr  the  peynent  of  hu  debt*  ;  on  a  bill  for  en  aceoeat,  stating,  that  the  ex* 
eentoie  refused  to  distribate  the  personal  estate,  and  to  sell  and  distribate 
the  proceeds  of  the  roal  estate  rateably  among  the  erediton,  and  threatened 
to  traf»sfbr  it,  te  seeare  certain  favonrite  eieditors,  who  were  entitled  to  no 
pfefereoee  at  kw  or  in  equity,  the  eonK  granted  an  injvmeHim  to  restrain  the 
executors  from  selling  or  disposing  of  the  estate. 

But  whether  this  court  will,  ia  such  a  case,  at  the  instance  of  a  creditor,  com- 
pel a  inteahle  distribution  of  assets  by  the  executors;    Qiutre. 

BILL  Stating  that  the  plaintiff  sues  as  well  on  behalf  of 
himself  as  rf  the  other  creditors  qf  Isaac  Moses  deceased^ 
who  shaH  come  in  and  contribute  to  the  expenses  of  the 
suit ;  and  that  Isaac  Moses,  together  with  Moses  L.  Moses 
and  Darid  Moses,  two  of  bis  sons,  traded  under  the  firm  of 
Isaac  Moses.Sf  Smis,  and  became  indebted  to  the  plaintiff 
and  others,  in  divers  sums  of  money ;  to  the  plaintiff  in  4,650 
dollars,  by  a  promissory  note  to  him,  and  payable  on  the 
15th  of  JlprU,  1818.  That  the  firm  became  indebted  to 
various  persons,  to  200,000  dollars  and  upwards,  and  after- 
wards stopped  payment,  and  became  utterly  insolvent. 
That  subsequent  to  such  insolvency,  the  said  Isaac  Moses  ^ 

died,  on  the  16th  of  AftiX  last,  leaving  Mary  Moses  his 
widow,  and  the  other  two  defendants  aforesaid,  together 
with  Hyman  Moses,  Joshua  Moses,  Maria  Lemjy  (wife  of 
Aaron  Lecy^)  Rebecca  Moses,  Lavinia  Moses,  SaUy  Moses, 
and  Saul  Moses,  his  children,  and  leaving  a  ^oiU,  whereby 
he  devised  his  real  and  personal  estate  to  his  executors,  for 
tlie  payment  of  his  debts,  and  particularly  of  the  debts  of 
the  firm ;  and  appointed  the  three  defendaifts  his  execu- 
tors. That  the  will  has  not  been  proved,  and  is  kept  con- 
cealed by  the  defendants,  and  the  plaintiff  cannot  state  its 
contents  more  precisely.    That  by  the  xeUl,  the  real  and 
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1818.      personal  estate  wis  made  equitaUe  assets.     That  the  de- 
s^^pvi^j/  fendants  have  refused  to  distribute  the  personal  estate^ 
i>t9Au      and  to  sell  and  distribute  the  proceeds  of  the  real  estate 
Mossf  •      rateably  among  the  creditors ;  but  declare,  that  they  will 
secure  certain  fatouriie  creditarsy  toko  hone  iio   legal  or 
equitable  priority^  and  will  assign  the  estate  to  some  trus- 
tee tor  such  favourite  creditors,  in  fraud  of  the  other  cre- 
ditors. , 

Prayer,  that  the  defendants  may  account  with  the  plain- 
tiff and  the  other  creditors,  who  shall  come  in  and  contri- 
bute, and  pay  them  in  equal  and  rateable  proportions ; 
and  for  an  injunction,  restraining  the  defendants  from  sell- 
ing or  transferring  the  real  and  personal  estate,  except 
under  the  direction  of  tbis  court,  and  that  they  may  be  - 
compelled  to  sell  the  real  and  personal  estate  under  such 
direction,  and  bring  the  proceeds  into  court,  to  be  applied 
to  the  entire,  or  rateable  payment  of  the  plaintiff  and 
such  other  creditors  as  shall  come  in  and  contribute  as 
aforesaid,  and  that  until  such  sales^  a  receiver  may  be  ap- 
pointed to  receive  the  rents,  issues,  and  profits,  &€. 

T.  *S.  Emniettf  for  the  plaintiff^  moved  for  an  injunction, 
on  the  ground  that  the  will  made  the  real  estate  ec}uitab1e 
assets,  and  that  the  personal  estate  was  devised  for  the 
payment  of  the  debts.  Independent  of  the  will,  he  con- 
tended, that  equity  would  enforce  equality  in  the  ap*- 
plication  of  assets,  and  referred  to  the  opinion  of  Sir  3^ 
Mansfield  in  1  CampbeU's  JV!  P.  148.  and  whd,  he  said, 
was  one  of  the  beet  Chancery  lawyers  in  England,  in  his 
day. 

He  contended,  that  equity  would  equally  restrain  a  cre- 
ditor from  seeking,  by  \egv\  process,  to  acquire  a  prefe- 
rence, and  an  executor  from  giving  it  voluntarily;  that 
Chancery  even  would  consider  deeds  for  the  purpose  of 
preferring  creditors  who  had  no  legal  or  equitable  priority 
as  fraudulent. 
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The  Chaxvcellor,  without  giving  any  opinion  on  the      1818. 
suggestions  of  the  counsel,  thought   the  bill  contmned  ^^^^^^ 
ground  for  an  mjunction,  and  referred  to  what  he  had  sud     d^^^cav 
in  the  case  of  JtPKay  v.  Grten.*  ^^<>»' 

Injunction  granted.      «  jnu^  p.  66. 


Duncan  against  Lton. 

After  a  ▼erdiot  at  Uw,Uie  party  comM  too  late  with  a  bill  of  diseoTcry.  Jtfiqf  lOindlS. 

After  a  trial  at  law,  or  a  report  of  xefereea,  a  party  cannot  have  the  aid  of  this 
court,  ubIcm  he  can  impeach  the  jmtice  of  the  verdict  or  report,  by  ftctt  or 
OB  ground*  of  which  he  coold  not  haye  anuled  hinuelf  before,  or  was  pre- 
Tented  from  doing  it,  by  fraud  or  accident,  or  by  the  act  of  the  opposite  par- 
ty without  any  negligence  or  Ikult  on  his  part. 

A  se^ff  is  not  tilowed  where  the  demand  is  for  uncertain  damages  arising 
ly,from  a  breach  of  corenant 

A  Court  of  Equity  follows  the  same  general  rules  as  a  court  of  Uw,  as  to  gei^jF' 

There  mast  be  mutual  debts,  to  authorise  a  BU^ff. 

Equity  has  not  an  exehcstps  jurisdiction  between  to-jpartmen  in  matters  of  ac- 
count 

An  action  of  account  lies  at  law,  by  one  partner,  against  his  co-^partber ;  and  it 
Mum$9  that  there  is  no  good  reason  why  that  action  is  not,  sometimes,  resor- 
ted to,  instcMl  of  a  bUl  in  equity. 

An  action  of  covenant  at  law,  lies  by  one  partner  against  another,  where  the 
articles  contain  a  covenant  to  account 

THE  bill,  filed  .Ougusi  27th,  1817,  stated,  in  sub- 
stance,  that  the  plaintiflf  and  defendant  entered  into  an 
agreement  under  seal,  dated  the  20th  of  My,  1809, 
which  was  set  forth  in  this  bill,  and  which  related  to  the 
plaintifPs  furnishing  timber,  Slc.  which  the  defendant  was 
to  take  to  Manireal  or  Qutbec,  &c.  and  to  pay  the  plain- 
tiff half  the  proceeds,  &c.  and  furnish  him  with  an  ac- 
count thereof  &c.  The  biU  then  detailed,  at  length,  the 
transactions  and  conduct  of  the  defendant,  &c.  and  stated, 
that  the  plaintiff,  before  and  since  1809,  was  a  resident 
at  Scheneetaiyj  and  had  no  opportunity  from  personal  in- 
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1818«      spectioD,  of  becoming  acquainted  with  tke  acts  of  the  de« 

v^pv^  frndant    That  the  plaintiff  is  wS&ng  to  Come  to  a  finr 

DviroAft     account  with  the  defendant,  and  make  alt  just  a]lowaiice»| 

Lm.       but  the  defendant  refuses  to  render  to  the  plaintiff  any 

detailed  accounts  <rf  his  transactions,  and  has  sued  the 

plaintiff  at  law,  in  an  action  of  covenant  on  the  agreement, 

and  alleged  breaches,  &c.  to  which  the  plaintiff  pleaded 

the  general  issue  and,  gave  notice  of  special  matter  to  be* 

given  in  evidence,  &c.    The  bill  contained  a  particular 

interrogatory,  that  the  defendant  may  discover  and  set 

forth  a  detailed  account  ofaH  the  staves  and  lumber,  &c. 

and  the  sales,  &c. 

That  the  defendant,  under  an  affidavit,  that  the  suit 
at  law  would  require  the  examination  of  a  long  account, 
obtained  an  order  of  the  Supreme  Court  for  a  reference, 
and  had  noticed  the  cause  for  a  hearing,  before  the  re- 
ferees, on  the  38th  of  w9tfgi»<,  1817.  ^^That  the  plaintiff 
cannot  make  out  his  defence,  nor  obtain  a  report  of  the 
referees  in  his  fevour,  from  the  account  of  the  defendant 
being  fraudulently  withheld,  and  from  the  facts  stated, 
which  are  essential  to  his  defence  and  set  ofi^  resting,  in 
a  great  measure,  in  the  knowledge  of  the  defendant,  and 
therefore,  not  to  be  made  out  but  from  a  fuB  discovery  of 
the  defendant.'^  Prayer,  that  the  defendant  may  be  de- 
creed to  come  to  a  fair  and  ]ust  account  with  the  plaintiff, 
and  to  pay  what  shall  appear  to  be  due  to  him,  and  for  an 
injunction  to  stay  proceedings  at  law,  &c.  The  injunc- 
tion was  granted  the  S7th  of^^kugusL 

The  answer  of  the  defendant,  filed  Oc/o6er21st,  1817,  af- 
ter giving  a  minute  detail  of  the  transactions,  which  it  is  un- 
necessary to  notice,  stated,  that  the  plaintiff  owed  on  the  ac- 
count, 425  dollars,  and  32  cents,  over  and  above  the  great 
damages  he  had  sustained  by  occasion  of  the  refusal  of  the 
plaintiff  to  perform  his  part  of  the  contract.  That  the  de- 
fendant sued  the  plaintiff  at  law,  in  January^  1816,  in  an  ac- 
tion of  covenant  on  the  agreement,  and  assigned  breaches  in 
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bis  deckffatioi) ;  that  the  plaintiff  pleaded,  and  gave  no-      1818. 
tice  of  special  matters  of  defence;    that  the  issue  was  \^^v^^ 
joinedin  Ji%  1816;  that  the  Supreme  Court  ordered  a     J^oax 

reference  of  the  cause,  and  the  plaintiff  nominated  one  of ^^^^' 

the  referees;  that  in  October  term,  1816,  another  re- 
feree was  appointed,  in  the  stead  of  the  one  chosen  by  the 
plaintiff;  and  in  May  term,  1817,  other  referees  were  ap- 
pointed, one  of  whom  was  nominated  by  the  plaintiff.^ 
That  on  the  7th  of  Jhigust^  the  causae  was  regularly  no- 
ticed for  a  hearing  on  the  S8th  c^  .Aigtist,  before  the  re- 
farees.  That  the  referees  met  on  that  day,  and  heard  the 
proofs  and  allegations  of  the  defendant ;  that  no  persot^ 
appeared  on  the  part  of  the  plaintiff;  and  the  referees  re- 
ported in  favour  of  the  defendant  for  2,500  dollars,  dam- 
ages, and  deKrered  their  report  to  him ;  that  about  three 
or  four  hours  after  the  report  was  delivered,  the  injunc- 
tion obtained  in  this  cause  was  served. 

That  on  the  hearing  before  the  referees,  the  defendan. 
gave  in  evidence  a  true  account  of  the  moneys  for  which 
alt  the  timber  he  had  taken  from  the  lands  of  the  plaintiff,, 
was  sold,  &c. ;  a  true  accbunt  of  the  expenses  in  and  about 
the  same,  fee;  the  original  covenant  between  the  parties; 
the  lease  to  J.  S. ;  the  order  of  the  plaintiff  forbidding 
the  defendant  to  take  timber  after  the  lease;  the  seisSireby 
X  S.  under  that  order,  and  prosecutions  by  him;  and  the 
refusal  of  the  persons  employed  by  the  defendant  to  work, 
after  such  prohibition.  Sua 

The  defendant,  on  the  25th  of  Mardty  1818,  put  in  a  for- 
ther  answer  to  the  plaintiff^s  bfll. 

Cac^,  for  the  defendant,  now  moved  that  the  injunction,  Mmfir. 
heretofore  issued  in  this  cause,  be  dissolved ;  and  if  not, 
that  leave  be  granted  to  the  defendant  tb  enter  up  judg- 
ment on  the  report  mentioned  in  his  answer,  or  that  the 
plaintiff  bring  into  court  and  deposit  a  sum  equal  to  the 
amount  reported  in  favour  of  the  defendant. 
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1818*         He  contended,  that  the  equity  of  the  biS  wis  fully  de- 
y^^^^^  nied  by  the   drfetidantV  answer;  and  that  the  phdntiff 
DuHOAK      ought  to  have  made  his  defence,  if  he  had  any,  to  the  suit 
J^yo*-       at  law,  before  the  referees.    This  court  cannot  award  a  rc- 
hearing  before  the  referees.    If  the  plaintiff  wanted  a  dis- 
coFcry  to  aid  him  in  his  defence  at  law,  he  ought  to  have 
applied  sooner;  that  he  had  bean  guilty  ijt  gross  negfi- 
gence,  and  if  the  referees  heard  the  cause  ex  parte,  it  was 
^  owing  to  the  wilful  and  inexcusable  defeult  of  the  plaintifl^ 
who  had  due  and  regular  notice  of  the  time  and  place  of 
hearing  before  the  referees.    That  this  is  not  the  case  for  a 
sei-^^  as  the  claim  of  the  defendant  was  for  uncert^  and 
unliquidated  damages,  arising  ex  ddicto.    This  court  could 
not  assess  the  damages.    There  could  be  no  set«off  here  in 
such  a  case,  any  more  than  at  law ;  but  the  principles  of 
set-off  were  the  same  at  law,  as  in  equity ;  that  no  unliqui- 
dated damages  could  be  set*off.    He  cited,  1  Johns.  Ch. 
Rep.  320.  432.  465.  t  Johns.  Ch.  Rep.  228. 552.  1  JlfiuU. 
Ch.  106.  315.  3  Jiik.  223.  1  Caines"  Rep.  147.  3  Feaey, 
248.  1  Vemxm,  176.  Jfewlani's  Ch.  Pr.  100. 

J.  V.  Henryy  contra,  contended,  that  this  was  a  case 
of  partnership  which  repelled  every  objection  to  set-off. 
The  injunction  issued  before  the  report  of  the  referees; 
and  the  hearing  before  them  was  altogether  ex  parte.  That 
in  equity  a  set-off  will  be  allowed,  when  it  would  not  be 
permitted  at  law.  That  this  is  a  case  of  mnOual  datnu, 
under  a  paHnership  agreement,  arising  from  the  acts 
of  the  parties  relative  to  the  subject  matter  of  the 
partnership.  It  is  a  case  of  partnership  account,  and  the 
breaches  of  the  articles  of  partnership  must  be  ascertain- 
ed on  a  reference  td  a  master,  or  by  an  issue.  The  im- 
certainty  of  the  damages  on  the  breaches  of  the  partner- 
ship contract,  is  no  objection  to  the  jurisdiction  of  the 
court.  Partnership  dealings  are  the  proper  subjects  of 
equitable  interference,  and  a  court  of  law  will  not  direct 
an  account  to  be  taken  between  partners.    The  jurisdic- 
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tionof  Ibis  court  attached  on  the  filing  of  the  bilL    No-       1818. 
thing  but  grose  negligence  draws  after  it  a  loss,  in  equity. 
He'  cited  Montague  an  S^^ff^  ^Sppendj  68.  and  notes.     1 
Mod.  Ch.  75.    » Boa.  ^  PuU.  289.    Watson  on  Pariner.  60.       ^^'^ 
7  Eatt,  353.  356.     1  Johns.  Ch.  Rep.  65.  103. 

Thb  Chancelloil  ,  The  reasons  which  have  been  sug- 
gested, or  which  have  occurred  to  me,  for  retaining  the  in- 
junction, may  be  arranged  under  the  following  heads : 

1.  That  the  plaintiff  did  not  make  his  defence  before 
the  referee8,.and  that  the  recovery  is  unjust. 

2.  That  his  demands  against  the  defends^t  ought  to  be 
liquidated  and  admitted,  by  way  of  set-off  tkgainst  that  re- 
covery. • 

3.  That  the  demands  of  the  parlies  all  arise  out  of  part* 
nership  articles,  and  ought  to  be  heard  together,  and  adjust- 
ed  in  ttiis  court 

I.  The  bill  was  not  strictly  a  bill  of  discovery,  for  it  had 
a  prayer  for  relief,  and  yet  the  necessity  of  a  discovery 
would  seem  to  have  been  the  cause  and  chief  object  of  the 
bin.  It  stated,  that  the  plaintiff  had  been,  sued  at  law,  and 
that  issue  had  been  joined,  and  a  reference  awarded,  and  it 
then  added,  that  he  ^' could  not  make  out  his  defence, 
nor  obtain  a  report  of  the  refereecr  in  his  favour,  from  the 
account  of  the  defendant  having  been  fraudulently  with* 
held,  and  from  the  &cts  essential  to  the  defence  and  set- 
off resting,  in  a  great  measure,  in  the  knowledge  of  the  de- 
fendant, and,  therefore,  not  to  be  made  out  but  from  a  full 
discovery  of  the  defendant.''  This  is  tlie  language  of  a 
bill  of  discovery ;  and  I  take  it  for  granted,  that  this  plain 
and  avowed  purpose  was  the  ground  of  the  allowance  of 
the  injunction.  But  ft  appeared  afterwards,  that  the  bill 
was  filed  too  late  for  such  an  object,  provided  the  discove- 
ry was  intended  to  have  been  used  before  the  referees.  After  a  vtidht 
After  a  verdict  at  law,  a  party  comes  too  late  with  a  bill  of  J^^'^JJ^J 
discoveiy.    (Bathoney.Brentjl  Vem.  MS.)  SiSUJry**' "^ 
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1818.  Ther6  i6  no  rtespn  tts^ed  \Af  tbs  biH  was  Ik>I  pre- 

sented  before  tUe  ^tfar  <rf  ^Aigtel^  being  on^  Oe  dijb<h 

ftre  the  one  for  #hicJl»  nofice  of  (he  hearing  iK  t!ie  i«fiB#- 

'^^-       eflflehad  btot  given.    It  riidw  «|^<^ns  tl&t  the  Itfek^M 

met  on  the  da^  sippohitedf  atid  beM  the  6tt8^  ill  the  ifo^ 

sence  of  the  plaintiff;  and  that  they  had  made  their  report, 

and  dditered  it  to  the  di^fendaAt,  i^otM  faoilf&  B«f6re 

n6ti66  of  !he  iAjutkJtidii  i^kA  mpf^.    Thb  iSMei6  (tin  k  «p. 

pearsj  fronb  ^«  aifisW^t  to  that  {^art  oTIfte  btt  ftMSv^  td  iHt 

imt  at  Ia#)  had  b^  at  iteut  abe^  Ji  y^  Md  4ie 

Supreme  Court  had^  ^t  tbit^e  diSbif^ht  leHiM^  been  tt^ied 

to,  in  re^6bt  t6  ffie  a^iiitlneM  of  )pdmcSi  aM  h  t#o 

ineftaiic^?,  6fte  6f  (be  refereto  Haflbeiih  nn^kiat^i^  tt  div 

behalf  of  the  present  plaintiff.    The  notice  of  the  reftm^ 

had  tia6b€M  dtiljr  giten,  aa  tdAfi»  9ih 'Mt  44  ufugiisf, 

and  yet  Ub  biU  #M  ^d,  6r  ^p\^\^s^Xibh  %r  M  ll^iflldd^li 

made,  until  the  27th  of  w2tigt»(.    Here  was  ^^MStttom  dlA^y 

dtt  Uie  pkri  Qf  the  plaintifl^  in  fht  emm&a  tX  m  btll, 

m^h^  tbe  object  of  flie  bHI  W&d  (i)»«0T%  in  aid  ^  %e 

defeilfee  ttt  fa#i  Or  Wh«th«r  it  ^*  fe*  Ai^  rtfitf  h^iife, 

»a  pl»t4y  WBiidl  ajiply  iii iiW6 *fe8fWill!6  ttts  cdurt,  aid 

^t>|r«^r8  (^  h\iV;B  hard  sdBi6ient  tiinb,  i&ttd  HidSclekltlfafoiina- 

tioti  to  \ihable  him  to  do  it,  fte  ea&^e  staiids  )^ci6%  <tn  the 

dluhe  pJwiid,  ais  if  he  had  apt)lica  ojfef*9ifc  trial  Oridb^ncfe 

atla#. 

R  is  a  settted  prfhclt)le,  th«  a  piWy  will  hbt  be  aided 

j^AtoaUW^aftier  a  trial  at  !iw,  tkniess  he  *An  Jmpe^di  the  jnsticc  bX 

S^iim^ <he  f eifdlct  br  report,  by  fects,  Or  on  gWdftds  of  Ivhidh he 

«idorfiiu<!ouit,<^old  not  haVe  availed  himself,  t>t  was  prevenkd  lltth 

inq^^neh     2S  *^«  *^  by  fraud  or  accident,  t/r  the  act  of  the  opposite 

^!^i  «  ^IJP^rty,  iinmiited  with  negffig^ceot fault oti  fcfepart.    Ilrfa 

^«u2l^fP^*"'  '^^s  been  feo  often  rtiled,  lAat  it  t^ttrtofbfe  tt^cbsaaty 

rJnfj^«Au^  ^^  expedient  to  discuss  H  again ;  atid  It  is  tme  by  t^^Mch  I 

HmMmvfU 
vtvuuMiu  4ap 
inffJt,  by  imti 
or  CMld0&n  '♦r  the  act  of  Uie  oppoiite  party,  wiAoat  any  a^l^gence  or  fiitfl  on  hiv^put 
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mean  to  oonfStnie, to  be  governed,  faiaomeofthe  caaes  1816. 
in'4his  'COiivty  tderred  to  by  4he  defendant's  counsel,  it 
was4Biha!lrn  tO'be^e  rtde  of  the  En^h  Chancery,  and  it 
appears  ^dso  to  have  4)een  frequently  noticed  and  recog*  ^^^' 
inzed  in^be  Courts  of  Equity  in  Ais  country.  {MarAaR^ 
Ch.  J.  in  Marine  timamce  Compmny  v.  Hodgson,  7  Oranchy 
SBS.  ChanceUor  Desammrti  in  K^ntfcrop  ami  oAers  v. 
Lait»  ani  oAers,  S  Desmmures  JB^.  3S4,  326.  Mkmd 
V.  .Ob^mneel^  4  JIfiinf.  156.)  If  the  principle  was  to  be 
materially  relaxed,  the  d^arture  from  it,  as  I  apprehend, 
would  soon  be  perceived  and  felt  to  be  a  great  public 
^evance,^  encouraging  negligenc^  protracting  litiga- 
tion, leshausting  parties,  and  drawi^  within  the  cogni- 
zance of  this  court  ihe  general  xeyiew  of  trials  at  law. 

Thare  is  nothing  bejfore  me  impeaching  the  justice  of 
the  fcpoft^^he  referees.  If  the  suit  there  was  in  a  case 
of  wtildi «  court  eflaw  had  jurisdiction,  (and  uriiich  jioint . 
I  shall  presenfly  consider,)  I  do  not  know  of  any  ground 
enlitfing  the  .plsuntiff  to  the  continuance  of  his  injunc- 
tion. If  tiierebe  any  sufficient  cause  for  a  rehearing,  or 
for  setting  asidethe  report,  he  will  have  an  opportunity 
of  applying  to  the  Supreme  Court,  which  has  competent 
powers-for  the  purpose,  asthe  report  has  not  as  yet  been 
made  to  *that  court,  and  oonfirmed.  I  do  not  "think'  I  ought 
toassume  the  control  of  a  matter  of -relief  which  has  pre* 
tiotiidy  attached,  and  4tly  bdongs-totimt  jurisdiction. 

S.'Tbemaltersctf  account  stated  in  the  bin  were  not 
proper  snlgects  of  set-oif  in  the  action  of  covenant; 
andtfthediseovery^iad  been  obtained  in  seasonal  pre- 
sume it  would  not  have  aided,  the  defence.  'The  breaches 
aiMgned  in  the  action  at  >  laW  were,  that  ^tbe  f^ntiff  had 
sefiisedtaperferm  his-  part  of  Ae  oovenant,  in.' furnishing 
timber  and  ^provieion8,'&c.  and  the  demand  at  law  was 
in  tbe^natupe  of  redress  for  a  iorang  or  mjitry  committed^ 
anrd^net  for  a^fe -due.    It  rested  entirely  in  uncertain  and 
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1818.      Hnliquidated  damages.    There  cannot  be  a  set-off  even  o( 

v^^v^ito/  a  debt  against  the  demand  of  4he  plaintifl^  unless  that  de^ 

DuiicAN      jQ^^^  [^  ^  g^^l^  ^  nature  4hat  it  could  be  set-off  by  a  debi^ 

^^^"^       if  it  existed  in  him.    There  mast  be  mutual  debts.    This 

is  the  settled  doctrine  in  the  courts  of  lavr.    {CobonVi 

Welsh,  1  Esp.  JV:  P.  Rep.  378.)    Lord  Man^iM,  said 

A  tetjoff  if  in  Hawkt  v.  Striddandj  {Caifip.  Rep.  56.)  that  not  onlj 

when  the  dc-  the  Statute,  but  Ae  reason  of  At  Aingy  related  to  mutual 

certain    djum-  debts  onlyj  and  that  unliquidated  or  uncertain  damages, 

£«  a  bmcl  ^^ing  from  a  breach  of  covenants^  «? ere  no  Mbts.    Tlie 

of  coreiiMt     same  doctrine  was  held  in  WeigaU  v,  fVaUrs,  (6  Temu 

Rq>.)  and  in  Gordon  v.  Bowne,  (2  Johns.  Rep,  150.) 
-.  ^Covrt  of  The  same  rule  '||revails,  also,  ij|  Courts  of  Equity. 
th«  Mme  gene-  The  practice  may,  perhaps,  be  more  Uberal  in  respect  to 
eourt  of  ^^^-mutmal  crediU^  but  there  is  no  case  in  which  a  set-off  has 
«•  to  tetoff.  1^^^  allowed,  where  the  demand  was  for  uncertain  dama- 
ges arising  on  a  breach  of  covenant  Tlie  courts  of  law 
and  equity  follow  the  same  general  doctrines  on  the  sub- 
ject of  set-off.  This  appears  from  the  opinion  of  Sir 
Tho^nas  Clarke,  in  Whitaker  v.  Rush.  {Jbnb.  407.)  The 
cases  of  Ex  parte  Stephens^  and  Ex  parte  Hanson,  (14  Fes. 
24.  12  Ves.  346.)  only  established  that  under  certain  cir- 
cumstances, there  may  be  a  set-off,  in  equity,  when  there 
can  be  none  at  law ;  and  as  late  as  the  case  of  Addis  r. 
Knight,  (2  MerivaU,  121.)  it  was  observed  by  the  Mas- 
ter of  the  Rolls,  that  in  equity,  as  well  as  at  law,  a  joint 
tould  Bot  be  8et*off  against  a  separate  demand*  Until 
the  statute  of  2  Geo.  IL  Courts  of  Equity  ioHowed  the 
rule  of  law,  and  would  not  allow  mutual,  unconnected 
debts  to  be  set  off.  ^  If  they  had  done  otherwise,"  said 
Lord  MansfieUy  in  Greeny.  Partner,  (2  Burr.  1214.)  "<  tb^ 
would  have  stopped  the  course  of  law,  in  aU  cases  yrhert 
there  was  a  mutual  demand.''  ^  It  was  the  observation  of 
Lord  Hardwieke,  (1  Mc.  237.)  that  he  did  not  know  that  a 
Court  of  £quity  had  gone  further  than  the  courts  of  lair^ 
in  cases  of  a  set^-ofil 
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The  doctrine  of  set-off  was  borrowed  from  the  doctrine       1818. 
of  compensatim  in  the  civil  law.      Si«  Thomas  Clarke  \^0^^r^j 
shows  the  analogy,  in  many  respects,  on  this  point,  be-     Diw«aw 
tween  the  two  systems ;  and  the  general  rules  in  the  al-       I'^^v. 
lowance  of  compensation  or  set-off  by  the  civil  law,  as  ""~"''*~—"*^ 
well  as  by  the  law  oi  those  countries  in  which  that  system 
is  followed,  are  the  same  as  in  the  English  law.    To  au- 
thorzie  a  set-ofi^  the  debts  must  l>e  between  .the  parties 
in  their  own  rig;fat,  and  must  be  of  4he  same  kind  or  quali* 
tj^  and  be  clearly  ascertained  or  liquidated.    They  must      Tbenmnst 
be  certain  and  determinate  debts.    {Dig.  16. 2.  A  Ctom- Jj  ^jg^^ 
pmsationilmj  Code  4.  .31.  14.  and  Code  5.  21.  1.    JBr^k^^o^ 
Inst.  vol.  2.  525.527.  Pothier,  Trait,  des  Oblig.  No.  587. 
to  605.      Ferriere  sur  InsL  tom.  6.  110.  113.) 

Courts  of  Equity,  before  the  statute  of  Geo.  II.  (and 
when  courts  of  law  had  no  power  on  the  subject,)  have, 
enforced  a  set-off,  after  judgment  of  law,  where  it  clearly 
appeared  to  have  been  the  inUnt  of  the  parties,  that  the 
one  demand  should  be  set  off  against  the  other.  Lord 
Macdesfieldj  in  a  strong  case  of  this  kind,  {Hawkins  v. 
Frrnmn^  2  Eq.  Cos.  Ahr.  10.  pL  10.  8  Viner^  560.  pi. 
26.)  interfered  with  hesitation,  and  put  bis  interference 
on  the  ground  of  the  manifest  intent. 

I  observed  that  the  practice  might  be  more  liberal  in 
cases  oimuiual  credit^  and,  for  the  more  accurate  understimd- 
ing  of  that  observation,  I  would  refer  to  the  case  Ex  parte 
Deeze,  (1  w9tfc.  228.)  in  which  it  was  held,  by  Lord  Ihrd- 
toidbe,  that  if  a  man  had  a  debt  due  from  a  bankrupt,  and 
had,  at  the  same  time,  goods  of  the  bankrupt  in  his  handa^ 
which  could  not  be  got  from  him  without  the  assistance  of 
law  or  equity,  the  assignees  ought  not  to  take  them  from 
him,  without  satisfying  his  whole  debt.  Mutual  credit  was 
not  to  be  confined  to  pecuniary  demands,  but  it  reached 
to  a  case  like  this,  of  goods  in  the  hands  of  the  creditor. 
This  case  was  cited  by  Ch.  J.  CHbbs^  in  Olive  v.  Smithj  (5 
Taunton^  56.)  as  a  just  decision;  and  he  observed,  that  this 
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.1818  ease,  and  the^docteine  in  it,liad  thvaya  been-euppoiled. 
Wheve  Me  partj^femgifidebtea  to  another,  inlraMB  that 
dUier  frith  goods,  it  wam^a-ease'dT  mutnil  eredit ;  aadtiie 

By*-  siattite  df  SO  %>eo.  ff.  «.  S.  4ias  >been  earned  %qfoiid  ^aio- 
""nejr^raasactionei  and  oaEtended  to  cases  of  si«e^  'trust. 

If  the  receveiy  at^lavtis  fa  be  ttOcen,  under  fUs  'preseift 

notion,  as  a  just  Yeeovery^ihen  it^ouM  be  onreaseniMeto 

delay  the  ddendant  mtil  the  aeeounts  lyefenreea  -tiie  far- 

tiescan'be  talren  «iid 'Stated,  and'thebalaBce  struek  inl^ 

oourt   >One  Ijudgment  vivf  be  «et  ctf  against  «nQAer ; 

but  4iere  is  «  demand  on^one  sMe'raised'lo  a  ^Mit  neeittin 

by  a  legid  assessment,  and  aiHincertuntdaim  on  the  odier, 

depending  on  a  settknefit  df  aeoounts.   Those  aoeounls 

«MB  not  Ae  eutyoet  6r  setM)ff;  andfthere  is  iio  ease  to 

wairant^Bie^to  stay^eKeeution'on  the'one*deinnld,^iBi(0'tfie 

ether  is  sttded,  and  to  a  €on«iiion.lo'te  %^.  4t  nMgr%eB 

tong^fhaa'befere  tbeneeouats  b^tween^ese'partiesowibe 

siMMd,  and  the 'bttanuesbrudc,  and  untt*<hat4ie  •done,  ^it 

oannot^belonomi'eimi  on  WlMi4rtde'tte'bdaBoe^«i4B^fiffl. 

:Tfae  oily  'oolouraMe  gtoutid  gainst  ^die  motioB,  ^oA 

tbe  ^demands  on  «acb  •  side  torise  out  ef  partner<(Mp  arfi- 

des ;  and  that  the  cognizance  df  <flie  i#h(^  ease,  a>dong8 

yroperty,  if  noteKdosiv^,  to^his  court 

^t,'4-^  aot'fti^'  fhotefwmatlersdf'aocouiit'beivreen 

Eqniij    hM  o^iiaMerB,  ^bdong^exdusifdy  to  ribis  couilt,  fliougb^in 

^^  ^  ^^K-  fvadi^  ^y  niay ''be  eonfined '  bate.    'Goorts  *of ^law-and 

S%fajr7T  equilgr  f  hate  concumsnt'jurisdietion^tn  natters  tf -account ; 

JjJlJ^  ^  ••'artd  'ltisconeMed,'that>antietiomor'accoaitat4avr  may 


f  iCsyihiaiaga  juKiiijiOtiiiBij  af»>^  irtMiHK  taitiii  t 
qMdi^eCMiteiaMilili.  Ttai4»Uiil».orsa«»Iti9lM»J.Jl&.irMlMK>iilA- 
lowed  Ml-olb  at  bw,  tpMkf  o^ly  of  ancfual  difrti;  and  thi^  laagoagawoT  qv  jaeC» 
preylmatD  thar  late  fcvUloB;  wai,  ^thatif  twotfraHNnapcmoBa'dadlagtofSllMr 
be[talaMaSt«aa«h  allMr,'?idEc.iXWN<fr><l:d&iiBdiA:iaA)lI«aMmriaid 

paraont  dealiag  togatbar  ba  i«daMad  to  aaeh  other,  or  Aoae  demaiNb  orttHiff 

mi      il     i<t«fcf    til    ^■i  JH#1  ■^■f^h^i  a^tol    ^>A*WW 
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b0  broi^  bf  one  partecv  agwuit  another.    {Co^  UtL      tSM^ 
1T|«  a.  Mfi^tm  <m  Pmmi^Mpfi,  raL  K  45u)     la  thii 
iiQtkKHtihattidilorafaftVeaUdmrtqiH^  po«ra%  for  flu; 
4Niiieemp«l  the  parties  to  aeeoimt,  aaA  to  be  exanaed 


unAer  oath^  aidl  bave  tm  bean  able  tacbaoemaiiy  gouA  Ai  Mik^  of 
leaaei^  why  that  aetion  baa  a&lotaflj  fUko  uito  dianae.  (i»>C^ilSa^!^i!S 
The  f  saetieei  idaei  uadir  <ba  atatata^  ti  appnaiagreferaae  ^J^££^ 
»natlar8  tf  aeeounl^isa  Deiri^wergifmtoourcourlacfj;^^,^^ 
law,  and  it  wouM  seem  to  *eoder  Aw  eogniaanoe  of  ««*  •;? tiiJ^oii 
eaiiaea  aoMch  move  ratable  for  a  eoivt  of  law  liere»  dian  i«  not  nMntod 


m  EffifianJL  Thia  court  haa  na  batter  mode  of  aetHinguu  in  equity. 
aoocMAls  thMi  by  lefereea^  and  it  ia,  in  many  eases,  under 
the  naeesa^y  of  appointing  a  Bierdiant  or  otber  skilful 
aGemiaianI,  ta  assist  the  Master  in  tainng  and  statii^  the 
ecooonta.  Lord  HtMrdmukt  once  aaid,  (2  Ms.  144.)  tbat 
the  House  of  Lords  frequently  made  such  lefeifences  in 
matteia  of  aeeoant,  and  he  thought  it  the  most  ]iroper 
method  in  a  case  then  before  him.  In  Chapman  v.  Kmjp&, 
(S  Mas.  4r  PuU.  289.)  the  undiTided  interest  of  one  part^ 
ner  waa  tskan  on  eseeutioa,  and  the  C.  B.  zeAned  to 
msdce  an  ovdar^ef  leferenoe  to  their  prodionotary  to  take 
flie  partnsiehip  aeeount,  and  the  judgea  considered  that 
auob  a  atep  worid  be  assuming  equity  juriadiction  In 
that  ia$$j  and  in  such  a  collateral  way,  the  ooeasure  pnv* 
posed  woidd  have  been  ohangis«r  the  dhavacter  of  the 
Gouit;  and,  doubdesa,  it  had  not  the  juiiediotion  in  the 
mode  asked  for.  Bat  if  aaeh  a  pomt  had  direofly  arisen 
in  the  action  of  account^  no  such  otgedtionGodd  hsFebeen 


(a)  Vide  Qoifi^Y.  Samulen^  (8  WIU,  78-ir7.>  in  whiiOi  Ch.  J.  WUmot 
HUWtnwMgbdlAiaBtkifniattiiirnieonitM^ndlnthnteoait.  Someof 
thedbjattioiittotfiiiQld  cmnnM»tew  r«ne4f  wcM«bvi«tftd  bjihe  «hit  4 
Axn,  eh.  16.  t.  27.  wUchnllowed  it  between  joint  tamnti  or  tenant!  in  eonmoOf 
ttid  agaitet  tiMir  exeeoton  and  admiailtniitott;  and  the  auditon  are  empow- 
laadiottdffinialerwaaih,  aBd«aarfne1te|Maiiet«i  oath>to«eUogtto 
ten  in  qnettion.  (1  fkbo.  N,  P,  h  1  Sac  Jbr.jkunipt-}  The  fMM  proTi* 
tioiit  are  to  Ini  Ibind  in  our  itatnte.  (Seit.  11.  ch.  4.  1  iV.  R.  L.  90.) 
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1818.      made,  and  auditors  would  have  been  appointed.    I  bev 
\^rv«^^/  liere,  that  the  action  of  {»ncmp^  has  never  been  carried 
DvKCAK     further,  between  partners,-  than  to  the  case  of  an  account 
L^ow'       stated,  and  a  promise  by  one  of  them  to  pay  to  the  otlicr 
An.  aetioo  of  the  balance  struck.    {Foster  v.  MUmson^  2  Term  Rep,  479. 
i!l!l^i^^.MoraiM  Rep.  483.  notp.)    Whether  the 

^J^g^^'^JJiJ^  action  of  aesumpsU  may  not  be  further  extended,  (for  it  is  a 
Jg^{J*^^^JJJJ  very  liberal  and  remedial  action,)  so  as  to  reach,  and  cany 
Bt]iitoaceoant.}QtO'  effect  the  general  powers  of  a  court  of  law,  of  set- 
tling account,  by  referees,  it  is  not  for  roe  to  determine. 
It  is  sufficient,  for  the  present  purpose,  that  the  defendant 
had  a  suitable  action  at  law  provided  for  his  case,  and  that 
the  action  of  covmatU  mentioned   in  the  pleadings  was 
well  brought ;  and  the  oases  I  have  referred  tt>,  in  the  Term 
ReporiB^  admit,  that  if  the  parties  enter  into  articles  of 
copartnership  within  a  covenant  to  account  at  stated  times, 
AndBnoMicimH  an  action  at  law  will  lie  upon  the  covenant.    We  meet 

tU  will  alio  1m,  •  ^  ^ 

OB  a  promise  in  also  with  the  same  doctrine,  applied  even  to  an  action 
putaer.'totakeof  fUsmipsU^  in   Veiming  V.  Leckie,  (13  East,  7.)    That 
Cov^inirfaioh  was  an  action  otawmipsUon  ^roqiise  in -writing  to  take 
JJj^ET^ .**•  part  of  certain  goods,  bought  by  the  plaintiff  on  joint  ac- 
fitM^lwML*^^  count,  and  for  which  they  were  to  be  equally  concerned  in 
the  profitand  loss.    It  was  objected^  that  this  was  a  partner- 
ship, and  that  no  action  lay  by  one  partner  against  the 
other;  but  the  court  said,  that*  there  were  many  deed's  of 
copartnership  in  which  the  partners  covenanted  eaeh  to 
advance  a  certain  sum,  and  that  an  action  at  law  would  lie 
to  enforce  the  covenant,  though  there  were  accounts  be- 
tween them  afterwards,  which  would  require  unravelling 
in  equity. 

These  cases  approach,  in  principle,  to  the  one  under 
discussion ;  and  though  the  plsuntiff  may  be  entitled  to 
go  on,  and  have  an  account  tak^n  in  this  court,  yet  I  see 
nothing  to  justity  me  in  interfering  in  the  mean  time  with 
the  defendant's  action  at  law.  The  motion  to  dissolve 
the  injunction  must  be  granted. 

Motion  granted. 
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1818. 


Smith  ogotfutWEBT. 


Smith 

T. 

West. 


AfUr  a  cause  had  bees  regolariy  wt  down  for  a  hMiiag,  on  OiabiUaada&-     Jbi^  9. 
twer,  the  plamtiff  was  allowad  to  file  a  leplieatioB,  on  payment  oC  ees tt- 

THIS  cause  was  set  down  for  hearing,  in  Sqptember  last, 
by  tfie  plaintifi^  on  bill  and  answer,  but  he  did  not  bxing  it 
on.  The  defendant,  accordingly,  in  May  last,  entered  an 
order,  and  gave  notice  that  he  be  at  liberty  to  bring  the 
cause  to  a  hearing,  at  this  time ;  upon  receiving  the  no- 
tice, the  plaintiff  filed  a  replication,  and  put  the  cause  at 
issue. 

Gfr^fi,  for  the  defendant,  now  moved  to  set  aside  the 
replication,  with  costs ;  and  that  the  defendant  have  leave 
to  bring  the  cause  to  a  hearing,  on  the  bill  and  answer. 

Cdtnes,  contra.    He  read  an  affidavit  of  the  plaintiff's 
solicitor,  stating  facts,  which  showed  that  it  was  necessary  , 
for  the  plaintiff  ^s  rigiit%  to  take  proof  in  the  cause,  and  ex- 
plaining why  it  was  before  omitted. 

The  Chancellor.  Under  the  circumstances  of  this 
case,  the  motion  cannot  be  granted.  There  are,  no  doubt, 
frequent  instances  in  which  the  court  has  allowed  the 
plaintiff  to  reply,  after  the  cause  had  been  set  down  for 
hearing,  on  bill  and  answer.  It  is  a  matter  resting  in  dis- 
cretion. In  some  cases  the  plaintiff  has  been  permitted 
to  reply,  after  having  gone  to  a  hearing,  on  payment  of 
costs.  {WyaU^s  P.  R.  S76.  DanegaU  v.  Warr^  I  Eq. 
Cos.  Mr.  43  pi.  4.)  I  shall,  theretbre,  deny  the  motion, 
on  condition  that  the  plaintifl^  within  four  days,  pay  the 
defendant's  costs  arising  from  the  cause  being  set  down  for 
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1818.      beariog  in  Sqttmber  bst,  and  horn  (he  proceedings  on  flie 
part  of  the  defendant,  in  JUIrijf  last.    No  costs  of  tbe  pivs- 
ent  motion  to  be  allowed  on  either  side. 
FAiyw.  Otder  accoidini^ 


T. 


CoNsiitfTA  agami  T$mhw^  and  Qtbim. 

JIHMli         Wliir»ad«erit^«dtooCnferaMetoall9|it0f,t^^ 

in  »p4emier,  1817,  aid  in  JiniMry  1$18»  ^  Muter,  afUr  iMiiin  lioth 
pfitiiNUVMdaUf  rqMrf,adl  ii»JliiufiDllowiBg,«iad«lliikMp^tiliaiedfbr 
a  r«Morn«  Oft  SiMd^  aScetia^  tha  iqaiiM  of.  tl«  dftPaTal  aftas  tte^ 
eoattythoa^  t^  paity  wu  «>(  aatiiledl  to  a  rahaaciag.  af  of  ^oozHb^MiiA^ 
aoMtoflhrdfllif  iaflHkSagdiaapplieatioa,gnuitad  ttie  peiilioD,  oa  ^ 
dafaadaato  pajiag  aUtha  eoitf  of  rafeiaaaa,  radar  (ba  oidar,  aad  dapariUag 
>V^  dattorv,  with  the  Ragtfllar,  towards  the  eiq^aMat  of  tha  nteail^g^  ia 
eaia  the  daarea  fhoaU  not  ba  aMteik^r  aKe^. 
OhKpaliilMlUrardUariNf,  Iha  party  9t/itfiiag  matt  dapoatt  J|^  dtfOara 
witbth(6Bc|gUlar*tawaidtthaeoa«f  af  tin  i^hfinagi  ia  oaarlha  deqae 
■bJMild  Botha^ateriaUarwuM^ 

PETITION  by  the  defendants  for  a  r^earing,  con- 
ceiiringfbanselresag^evedbjr  tbe  decretal  order  of  Uie 
90ih  of  AjrtemAer  last ;  1.  Because  9  general  aceoufa.  W99. 
not  decreed,  but  only  spedficalfy  >  (setting  forth  th^  sfe- 
eific  directions  contained  in  tiie  decretal  order,  ifbich 
was  veiy  parHcuIai:  as  to  the  mode  of  taking- die  ac- 
count.) 2.  Because  the  decree  Emits  tbe  charigefl^  to  be 
made  by  the  defendant,  to  remiUancei  and  payjnetU$^  tippUr 
cable  to  the  matters  charged,  whereby  matters  ef  chccptm^ 
tea  large  amount, viz.  88,000 dollars,  were  excluded.: 
3.  Because  the  defendants  are  charged  with  a  note  f^^ 
by  OM  CAflue  to  the  plaintifis,  for  35,700  dpQars  and  50 
oents,  oit  with  goods  sold  by  the  plaintiffs  tp  th^  for.^bat 
amount,  whereas,  by  the  pleadings  and  proofs,  tb(9  axe 
not  ftdly  chargeable  with  tiiat  pum,  in  eiUiej^  shapey  but 
ought  only  to  be  charged  as  for  goods  consigned;  and  in 
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that  way  the  defendants  are  wflling  to  account.    4.  Be-      .1&16. 
cause  the  defendants  are  charged  mik  tukht  per  cent^  Wi>*»'^W 
whereas  in  case  of  consigbmentSi  they  ought  not  to  be    ^^'^^^^ 
<^harged   with    greater    interest   than   seven  per   cent     ^^^^^ 
i.  Because  the  defendants  are  charged  with  00  much  of 
^e  goods  shipped  by  the  plaintiffs  on  die  25th  of  JVbvem- 
befy  1810,  in  the  ship  Chinese^  &c.  &c.    6.  Because  the 
defendants  are  directed  to  account  for  the  proceeds  of 
64,828  doUars  and  66  cents,  deducting  only  43,025  dol* 
lars  and  87  cents,  whereas,  &c. 

iThe  defendants,  in  praying  for  a  rehearing,  submitted 
to  pay  what  costs  the  court  should  direct,  in  case  their 
^complaint  proved  to  be  groundless. 

T.  A.  Mirnmet  and  Bratkettj  in  support  of  the  petition. 

Riggs^  for  the  plaintifl^  offered  to  read*  an  affidavit  of 
what  took  place  before  the  Master,  but  it  was  objected  to^ 
byth6  defendant's  counsel.  The  court,  however,  per- 
mitted it  to  be  read. 

Hie  Masteii^s  Ttport^  dated  Jamuary  Slst,  1818,  stated, 
that  the  counsel  for  the  parties  attended  before  him;  that 
he  had,  in  their  presence^  taken  the  accounts  directed  by 
the  decretal  order  and  bad  charged  the  defendants,  &a 
(specifying  the  charges)  and  that  he  had  cmdited  them 
finr  all  reputtances  and  paymmts,  and  with  such  other  al- 
lowances as  appeared  to  be  just.  That  the  balance  dua 
from  the  defendants,  for  the  prindpal  and  interedt  to  the 
date  of  the  report,  was  104,457  dollars  and  91  cents. 

Tte  CiuKCBixoiL  The  application  Ibr  a  rehearing 
in  this  case  has  been  unreasonably  ddayed.  The  defend- 
ants acquiesced  in  the  decree,  by  submitting  to  therefeience 
which  was  directed  by  it,  and  by  appearing  before  the 
Master,  and  making  their  defence,  by  way  of  discbarge  and 
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1818.  paymont,  upon  the  principles  contained  in  the  decretal  or- 
K^\^^  der.  After  the  accounts  have  been  taken  and  stated,  and 
Coiv»«vA  ^jj^  Miaster's  report  made,  the  petition  for  a  rehearing  is 
FAifiriw.  p^^  presented,  and  it  goes  to  the  grounds  and  substance 
of  the  decree,  in  respect  to  the  mode  of  taking  the  ac- 
counts. The  affidavit  of  the  plaintiflPs  solicitor  has  been 
read,  but  as*  far  as  it  relates  to  the  merits  of  the  case  be- 
fore the  Master,  I  should  think  it  not  admissible,  and  that 
if  any  information  of  that  kind  was  wanting,  it  ought  to 
have  appeared  upon  the  report  or  certificate  of  the  Master* 
As  far,  however,  as  the  affidavit  relates  to  the  acts  of  the 
defendants,  in  respect  to  their  concurrence  in  taking  the  ac- 
count, it  may  be  proper ;  but  even  here  it  was  unnecessaiy, 
for  the  Master^s  report  contains  the  feet  of  the  appearance 
of  the  defendants,  by  their  counsel,  before  him,  and  of  their 
defence. 

Considering  the  nature  and  importance  of  this  case,  I 
am  induced  to  grant  the  petition ;  but  then  it  must  be  upon 
condition  that  the  plaintiff  be  indemnified  for  the  expense 
he  has  been  put  to,  in  taking  the  account.  The  decree  of  the 
30th  September  J  was  so  precise  and  particular,  in  prescribing 
the  limits,  and  in  setding  the  mode  of  taking  the  accounts, 
that  the  defendants  are  without  excuse  for  their  delay. 
There  was  a  rule  of  the  English  Court  of  Chancery,  in 
11  Geo.  I.  {Beames*  OrierSy  p.  334.  338.)  requiring  a  peti- 
tion for  a  rehearing  to  be  presented  within  a  fortnight  ailer 
the  order  pronounced;  and  though  the  court  has,  in  the 
exer'dse  of  its  liberal  discretion  on  this  subject,  departed 
from  the  rule,  (JVetdand'j  Practice^  p.  187.)  yet  the  exist- 
ence of  such  a  rule  contains  a  salutaiy  admonition. 

There  is,  also,  a  standing  rule  in  the  English  Chancery, 
(Rule  of  1700  and  of  1794.  Beames*  Orders,  p.  316.  459.) 
that  the  party  obtaining  a  rehearing,  shall  deposit  with 
the  Register  101.  to  be  paid  to  tlie  adverse  party,  if  the 
decree  be  not  essentially  varied.  This  is  a  usefid  check 
upon  the  abuse  of  such  applications;  and  1  see  no  reason 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  867 

why  a  similar  rule  of  practice  ought  not  to  prevail  here.      1818. 
After  a  cause  has  been  regularly  brought  to  a  hearing,  and  v^^v^^^/ 
ai^ed  by  counsel,  and  solemnly  considered,  a  rehearing      M'^lb 
ought  not  to  be  a  matter  of  course,  and  without  costs,  as     P»ywis. 
it  would  tend  to  harass  the  p^ity,  and  prptract  litigation. 

I  shall,  accordingly,  grant  the  motion  for  a  rehearing,  on 
condition  that  the  defendants  previously  pay  the  costs  of 
the  reference,  under  the  order  of  the  30th  of  September  \diSty 
and  also  deposit  with  the  Register  50  dollars,  towards  the 
expense  of  the  rehearing,  in  case  the  decree  should  not  be 
materially  altered;  and  to  be  paid  over  as  the  court  shall 
finally  direct  I  shall  f(dlow  the  practice  of  requiring  a  de- 
posit in  like  cases,  hereafter. 

Order  accordingly. 


Mills  agaifut  Dennis  and  others. 

There  eta  be  m>  valid  deeree  againit  an  iitfani,  by  defiuilt,  nor  on  hit  aoiwer      Jun$  15. 

by  hia  goardian ;  but  the  phuatiirmaft  prore  hit  demand  in  eomt,  or  before 

mSfaiter,  and  the  infimt  wiU  hare  a  day  in  conrt,  after  he  comes  of  age,  to 

ahow  emr  in  the  deeree.  # 

But,  if  iaatead  of  seekiDg  a  forecforaie  of  the  mortgage  againit  the  infant  heir 

of  the  Biortgagor,  there  it  a  deeree  for  the  smU  of  the  mortgaged  premisei, 

Che  deeiee  wiU  bind  the  infimt 
A  aole  it  the  moat  naefid  coarte,  aa  being  the  moat  beneficial  to  both  parties. 
Bnt  befiwe  a  deeree  for  the  sale,  there  mutt  be  a  ipeeial  report  of  a  Maater, 

of  the  proof  of  the  debt  before  him,  of  the  amount  doe,  and  of  what  part,  if  less 
.'  than  the  whole,  of  the  mortgaged  premises,  a  sale  will  be  snifieient  to  ruse 

the  amount  of  debt,  and,  at  the  same  time,  be  most  beneficial  to  the  infimt 

BILL  to  foreclose  a  mortgage  executed  by  Isaac  Den- 
nis,  deceased.  The  defendants  (except  one)  are  the  heirs 
at  law  of  the  mortgagor,  and  two  of  them' represented  as 
infants.  The  bill  was  duly  taken  pro  confesso^  against  all 
the  defendants,  except  the  two  infants,  who  appeared 
and  answered  by  their  guardian,  the  clerk  of  the  court, 


Digitized  by  VjOOQiC 


HlLLf 


S68       '  CASES  IN  CHANCERY. 

1818.  who  was  appointed  their  guardian,  for  this  purpose,  by  m 
order  of  the  court.  A  reference  was  made  to  a  Master 
to  compute,  and  report  the  amount  due  on  the  bond  and 

^""*'  mortgage  mentioned  in  the  bill.  The  cause  was  then  re* 
gularly  set  down  for  hearing  upon  the  report,  and  due  no- 
tice  thereof,  as  respected  the  infonts,  was  served  upon  their 
guardian. 

0.  W.  Sknmg^  for  the  plaintifl^  moved  for  confirmation 
of  the  report,  and  a  decree  for  Ae  sale  of  the  m0r^;aged 
premises. 

The  Chancellor.  A  decree  cannot  safdy  be  obtained 
against  an  infant,  upon  the  mere  fact  of  taking  the  biB  fm 
confi890y  or  upon  an  answer  in  form  by  the  guardian,  ad  th 
tan.  The  answer  in  such  cases  generally  is,  that  the  infant 
knows  nothing  of  the  matter,  and  therefore,  neither  admits 
nor  denies  the  charges,  but  leaves  the  pimntiff  to  prove 
them,  as  he  shaO  be  advised,  and  tlM^ws  faimsdf  on  the 
protection  of  the  court.  A  decree  upon  such  an  answer 
wouM  not  bind  the  infant, -and  he  codd  apet  il^  6r  set  it 
aside,  when  he  comes  of  age.  No  2adU#  can  be  inpHtad 
to  an  infant,  adi  no  valid  decree  can  be  awttded  ttgtioM 
him,  merely  by  default  The  plainti£^  in  eveiy  such  €$9^, 
ought  to  prove  his  demand,  either  in oourt,  op beforea  Mfth 
ter ;  and  the  infant  is  trsuaMy  entitled  to  a  day  to  shdvif 
caiise,  when  he  comes  of  age. 

~  it  waslhe  aadent,  and  has  been  tbe  settled  praatios  af 
the  court,  that  no  decree  should  be  made  agidnst  an  inbttt, 
without  giving  him  a  day  (which  was  usually  six  numths) 
after  he  comes  of  age,  to  show  cause  against  it;  (2  Tem. 
232.  342.  2  P.  Wvm.  403.)  and  he  is  to  be  served  wi& 
process  of  «tiip<Bna,  for  that  purpose,  on  his  coming  of 
age.  {B\sigham  on  h^ancy^  p.  1 15.)  But  though  in  the 
case  of  a  foreclosure  of  a  mortgage,  the  in&nt  has  his  six 
months  to  show  cause,  yet  he  cannot,  then,  be  permitted 
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to  unravel  the  accounts,  nor  will  be  be  entitled  to  redeem      lftl& 
tbe  mortgage,  by  paying^what  iareported  due.    He  is  only  \^0^t^^i^f 
entitled  to  9hQW  error  in  tbe  decree,  and  this  was  dedared      ^^^'J^ 
to  be  th§  settled  rule  by  Lord  Taiboty  in  MiUadc  v.  Oalr     Omw^ 
ton;  (3  P.  Wm.  352.)  and  was  understood  to  be  ^ 
rote  in  the  ca^e  of  the  Bishop  di  Winchester  v.  Beaver^  (3 
Veseyj  SIT,) 

tS^  however,  instead  of  foreclosing  the  mortgage  agodnst 
Iheinflmt  h^r  of  tbe  mortgagor,  and  thereby  giving  him  a 
day  after  he  comes  of  age,  it  be  decreed,  that  the  lands  be 
sold  to  pay  the  mortgage  debt,  then  it  seems  to  be  under* 
stood  that  tbe  sale  will  bind  tbe  in&nt  {Booth  v.  RUhy  1 
Vem.  295.)  So  if  landa  devised  to  be  sdd,  for  payment  of 
debts,  be  decreed  to  be  sold)  the  infant  has  no  day,  after  he  * 

comes  of  age,  unless  he  be  decreed  to  join  in  the  sale.  (2 
Vim,  429.)  $bt  Englidi  {Practice,  until  lately,  has  been 
to  ibrectose,  instead  of  seHing  the  mortgaged  premises. 
Thus,  in  OooXer  v.  MUonj  (18  Vesey,  83.)  there  was  the 
usual  decree  of  foreclosure  against  an  infant;  with  a  day 
to  show  cause,  though  it  was  then  su^ested  to  the 
court,  that  a  decree  for  a  sale  would  be  more  advantageous 
to  the  in&nt,  as  the  estate  might  be  mortgaged  for  less 
than  its  vcdue  r  and  it  was  said  to  be  the  rule  in  Ireland  to 
direct  a  sale  in  all  cases,  instead  of  a  foreclosure.  But  the 
Mkster  of  the  RoDs  did  not  incline  to  make*  such  a  pre- 
cedent against  the  uniform  practice.  This  cou»e  was,, 
however,  shortly  afterwards,  adopted  by  Lord  Eldon,  in 
JitMty  V.  Mmdey,  {t  Vesey  and  Bea.  223.)  who  said,  that 
iS  there  was  no  precedent,  (as  he  believed  there  was  not,) 
be  would  then  make  one,  and  he  directed  an  inquiiy^ 
wheAer  it  wodd  be  for  the  in&nt's  bene^t,  that  -the  estate* 
sboidd  be  sold. 

The  practice,  with  us,  has  been  to  seD,  and  not  to  fore- 
close, as  weB  where  infants,  as  where  ad^ilts  are  concern- 
ed. I  diink  tfiis  course  must  generally  be  tfkost  bene* 
ficial  to  the  in&nt,  as  weB  as  to  the  creditor ;  and  there  can 
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1 81 8.  be  no  doubt  of  the  authority  of  the  court  to  pursue  it.  The 
v^^v^  courtmay  change  the  estate  of  uifants,  from  real  into  per- 
^■^i-"  sonal)  and  from  peisonal  into  real,  whenever  it  deons  such 
P'*"^"'  a  proceeding  most  beneficial  to  the  infant.  {.Smb.  419.  6 
Fesey,  6.  3  Desaus.  S.  Giro.  Rq^.  18.  31.)  The  proper  in- 
quiry in  such  cases  will  be,  whedier  a  sale  of  the  whole,  or 
only  of  a  part,  and  what  part  of  the  premises  will  be  most 
beneficial;  and  this  has  now  become  the  usual  inquiiy, 
even  where  infants,  are  not  concerned,  as  appears  firom  the 
case  of  Brinckerhoffy.  ThaUdmer.  (2  Mm.  Ch.  lUp.  486.) 
The  master  must  not  only  make  a  special  report  on  that 
point,  in  every  case  where  infants  are  defendants,  but  the 
plaintiff  must,  also,  prove  his  debt  before  the  Master,  in  the 
same  manner  as  if  nothing  had  been  admitted  by  the  an- 
swer; and  the  Master  must  report  such  wooi^  aad  also 
the  computed  amount  of  the  principal  ainr  interest  due, 
and  to  what  extent,  and  of  what  part  of  the  premises,  (if 
any  part  short  of  the  whole,)  a  sale  would  be  suiScient  to 
raise  the  debt,  and  at  the  same  time  be  most  beneficial  to 
the  infant.    . 

Every  sale  so  decreed  will  be  absolute,  without  any  day 
to  show  cause. 

The  following  order  was  entered;  ^'The  plaintiff's 
bill '  of  complaint  in  this  cause  having  been  taken  pro 
confessoy  against  the  defendants,  &c.  and  this  cause  hav- 
ing this  day  been  brought  on  to  be  heard,  on  the  said  bill 
so  taken  pro  confesso^  against  the  said  defendants,  and 
upon  bill  and  answer,  as  to  the  above  named  defendants, 
Tlumuis  Doty^  jun.  and  Elbert  Doty^  who  are  infimts: 
whereupon,  after  reading  a  notice  of  hearing  of  this  cause, 
and  admission  of  the  due  service  thereof  by  the  guax^ 
dian  ad  litem  to  the  said  defendants,  Thomas  Dofy,  jun. 
and  Elbert  Doty;  and  after  reading  the  said  bill  and  an- 
swer, and  an  affidavit  of  the  solicitor  for  the  plainti£^  prov- 
ing the  regularity  of  the  proceedings  in  this  cause,  in  tak- 
ing the  said  biU  pro  confessa^  against  the  above  named  de- 


Deeru. 
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fendaatSy  as  aforesaid^  (which  afiidavit  is  filed,)  and  after    ^Sl^. 
bearing  counsel  for  the  plainfiE^  no  counsel  appearing  for  v^^pv^ 
the  said  defendants,  Thomas  bot^/^jm.  and  Elbert  JDiOy,     RonRTi 
the  said  infiuita^  to  ojppoee  the  same;  it  is  ordered^  adjudged^    AwpgMoy. 
and  decreed^  that  it  b^e  Tefemd  to  one  of  (he  Masters  of 
this  court  to  take  proof  of  the  material  facts  stated  in  the 
plaintiffs  bill  of  complaint,  and  particularly,  whether  the 
bond  and  mortgage,  in  the  plaintiff's  bill  mentioned,  were 
duly  executed,  as  therein  set  fortli ;  and  if  the  said  bchid 
and  mortgage  were  duly  executed^  that  the  said  Master 
con^te  and  ascertain  the  amount  due  to  the  plaintiff  for 
principle  and  interest  thereon :    And  it  is  further  ordered, 
that  the  said  Master,  under  the  circumstances  of  the  case, 
in  reference  to  the  amount  due  to  the  plaintiff  for  princi- 
pal aikd  interest  on  the  said  bond  and  mortgage,  and  the 
intuation,  nature,  and  value  of  the  mortgaged  premises, 
asceHain  whether  a  sale  of  the  whole,  or  a  part  only,  and 
what  part,  of  the  said  mortgaged  premises,  would  be  for  the 
benefit  of  the  said  infant  defendants ;  and  that  the  said  ' 

Master  report  on  all  the  matt^  aforesaid,  to  this  court, 
with  all  convenient  speed.  And  aD  further  directions  are 
reserved,  untO  the  coming  in  of  the  said  report. 


Roberts  and  Boyd  against  fi.  and  J.  Andebson. 

A  fitfsoii  Wlib  liu  Cltiuliileatiy  tuotpired  titk  to  hod,  and  fnudnlaiitiy  cMi* 
TC9dkit»Ao«gbbyammqidtreliUadMdwitlM«rteoriuiaafi,if  JumV^ 

peUat  witettit  for  hU  gnmtee, b  aniit  bnmsfAiig^ami  hittibj  *  penon 
daimiDg  it,  M  a  6oiui>lik  pnrebMer. 

A  dq^illoB  tiken  in  an  ijjeetneAt,  tnit  at  hw,  brought  by  tho  defendantf 
i^ltet  athM  paraoB,  ai  iMaiit,  to  raaorertbo  land,  the  rabjedt  of  the  rait 
bora,  ia  not  admif  liblo  ja  eridaneo  againat  Hut  ptaistifi ;  it  balag  ret  mUt 
aHomda, 

raAarlhaftMfeooteioffllkaacttoiirtTaiitlnitdf,  (10.  aeis.  e.  ^-^ZrJSliz. 
ob.4)wbieb  waa  inUftJwi  to  ptotoct  ftom/lrfr  pialiaiow,  apwahaacr,  for 
▼aliMbUeoBiidoiatioDyWithovtsotiee,  fromafravdvleat  or  roAmtaiy  graa- 
tea. 

Vol-  m.  48 
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1818.  ^^  ^  prtfemd  to  a  tubteqaent  piirelutfer»  for  a  ndiable  eomidciation, 

'  fgjUiost  notice.    Tkt fint  pnraliMer  lias  tbo  piderenee,  wMher  1m  tdcea 

'-^'^^        bit  eonrejuiee  frem  tha  grantor  or  gnaitea. 

RoBXVr*      jjj^^„  the  J!r»<  socUon  of  the  lUtate,  (i eg •.  10.  c.  44.—18L  £2ir.  c  5.)  whicli 

AsDBRf  ov.        '*^*'  >B*^«  to  protoet  ereiK<or»,  a  frandokat  conTejuiee  bj  a  debtor  it  ntter* 

a  lyyoid,  at  to  erediton,  valattaade  far  a  Tatanble  eootideiatioo  to  a  b&na 

fiia  pnrchater,  witbont  notieo  of  the  frmdideiit  iotent  Bat  a  donajidepw- 

ebaier  from  a  franduleat  grantee,  acquires  no  title,  by  tbe  conrayanee, 

against  the  trtdUon  of  the  fraadalent  gnmter. 

THE  pl&intifl^  Robtmis^  being  a  creditor  of  WHJicm 
Gr^SIUhj  who  had  absconded,  obtained  &pm  JBIaron  Lyonj 
on  the  2Sd  of  March,  1810,  an  assignment  of  a  bond, 
given  by  G.  to  L.  and  a  mortgage  given  to  secure  the 
bond,  on  part  of  a  lot  of  ground  in  Jfewburgh^  duly  re- 
gistered in  JMay,  1806.  Tbe  plaintiff  R^  who  paud 
L.  214  dollars  and  25  cents,  for  the  bond  and  mortgage, 
took  possession  of  the  mortgaged  premises  and  the  house 
therein,  and  the  residue  of  the  lot ;  and,  on  the  27fli  ot 
Aigust^  1810,  let  the  same  by  a  written  lease,  to  Hector 
M'Leod  who  took  possession  thereof  as  his  tenant 
Benjamin  Taylary  who  had  obtained,  a  judgment  against  G 
on  the  14th  of  May,  1808,  for  128  doDars  and  10  cents," 
,  caused  the  premises  to  be  sold  by  virtue  of  an  execution, 
issued  on  that  judgment,  and  the  plaintiff  S.  B.  be- 
came the  purchaser  thereof,  at  such  sale,  for  fliuly  dol- 
lars,  and  received  a  deed  accordingly.  The  plaintiff  S. 
A  made  the  purchase  as  trustee  for  the  plaintiff  R.  The 
bill  stated  that  Gr^ffUh^  being  indebted  ^o  sundij  credi- 
tors, and  there  being  suits  then  pending  against  him,  in 
order  to  defraud  his  creditors,  did,  on  the  20th  of  January, 
1808,  convey  the  said  mortgaged  premises  to  Sarah 
Mnstmy  for  the  nominal  consideration  of  2,000  dollars, 
and  by  another  deed,  he  conveyed  the  other,  part  of 
the  lot  to  her,  for  the  pretended  consideration  of  1,600 
ddlare.  That  lie  said  deeds  were  coBusive  and  fraudulent, 
and  the  said  S.  X  having  paid  nothmg,  was  a  trustee  for 
W.  G.  and  the  lands  were  afterwards  reconveyed  to 
Win,  before  haae  Oason  obtained  a  judgment  against  the 
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said  S.  J.    That  6.  continued  to  possess  and  enjoy  the      I8l8. 
premises,  as  bis  own^  after  the  conveyance  to  iS.  /.    That  v^w*^^/ 
in  1811,  the  defendants  pretended  to  daim  the  land  un-     Komets 
der  a  deed  from  the  sheriffj  dated  tlie  1st  of  January^   A>p»«t«>. 
1810,  by  virtue  of  a  judgment  at  law  in  favour  of  Isaac 
CZofon,  against   8.  J.  brought  an  action  of  ejectment 
against  J^teod^  and  obtained  a  verdict,  on  producing 
the  sheriff's  deed,  and  proving,  that  on  the  1st  of  Ma^ 
I8I0|  J[PLcod  took  a  lease  from  the  defendants,  which 
was  held  sufficient  to  exclude  proof  of  his  being  the  te- 
nant  of  the  plaintiff.    That  the  lease  taken  byJIf.,  under 
the  defendant,  being  after  he  became  tenant  to  the  plun- 
ti^  was  void,  and  the  attornment  fraudulent;  he  having 
actuaEy  entered  into  possession  under  the  plaintifil 

The  bio  prayed,  that  the  conveyances  from  W.  G.  to 
&  J.  might  be  declared  fraudulent  and  void,  and  that  the 
sheriff^s  deed  to  the  defendants,  and  aU  otter  deeds  from 
&J.or  any  grantee  of  her,  to  the  defendants,  of  the  pre- 
mises, or  any  part  thereof  might  be  declared  fraudtdent 
and  void,  and  be  delivered  up,  to  be  cancelled ;  and  that 
aU  proper  parties  might  release  to  the  plaintiff  R.  and 
that  an  injunction  issue,  and  for  general  rdief. 

The  defendants,  in  their  answer,  denied  any  know- 
ledge of  the  daam  of  the  plaintiff.  They  admitted  the 
mortgage  from  G.  to  Lyon.  But  averred,  that  M^JUod 
was  their  lawful  tenant,,  on  the  1st  of  Jlfojf,  1810.  Tliey  ad- 
mitted TayWs  judgment  aqd  the  sheriff's  sale  to  the. 
plaintiff  B-  They  averred  that  there  was  no  judgment 
against  W.  G.  when  he  conveyed  the  premised  to  8.  J, 
They  denied  all  knowledge  and  belief  of  any  friud  in 
those  deeds;  but  believed  that  they  were  executed  for 
good  and  valuable  considerations,  paid  by,  otthe  amount 
justly  due  to,  8.  J.  They  denied  any  reconveyance  by  her 
to  W,  Q^  and  stated  that  Isaac  Clascn^  on  the  15th  of  Moj/^ 
1809,  obtained  a  judgment  against  8.  X  for  S46  doUaa 
^d  88  cents;  and  that  on  the  18th  of  Decmbir^  1809, 
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1818*  the  preauses  were  sold  byvirtaeofan  execution  on  that 
judgmenti  and  the  defendant,  i,  ^Snderson^  became  the 
purcbaaer,  for  one  doDar  and  6t^  cents,  subject  tp  a^  prior 
incumbrances,  and  the  other  d^endant  became  a  joint 
owner.  That  8.  J.  bad  ezecut^  a  n^ort^aje  to  DffM 
Stanshury^  for  496  doDars  and  88  cents.  That  WWum 
Ksig  had  some  equitable  claim  on  t)ie  property;  and  the 
defendi^nts  agreed  with  A  J.  to  give  her  1^7  doO^  for  her 
quit  claim,  and  also  take  up  the  mortgage  to  Slambwf^y 
and  pay  W.  K^  300  doBars  for  bis  claim ;  that  8.  J^  accord- 
ing^, executed  a  quit-claim  deed,  dated  21st  of  Marchj 
1810,  to  the  defendants,  whp  paid  her  the  167  dpltfo^;; 
and  on  paying  439  dollars  and  39  cents,  tpok  an  assignment 
o{8lan8bunf8  mortgage;  and  on  the  2Sd  of  Jlfardb^  1810, 
on  paying  300  dollars,  obtained  a  rdease'from  FFl  IL  and 
his  wife*  The  defendants  aQeged  that  they  had  not  heard 
of  the  clcdm  of  the  plainfi^  until  2^pr  tbey  bad.  paid  the 
above  mentioned  sums,  and  denied  ail  notice  <^  any  fraud, 
&c.  That  the  defe^dants  have  tendered*  zSti  doBars,  the 
amount  of  the  mortgage,  to  the  plain^flf  R^  who  has  re; 
fused  tp  receive  payment.  Thi^t  •Alexander  Demisimy  a 
tenant  of  8.  J.  and  Heelar  M^Leod^  on  tiie  Istof  May, 
1810,  took  a  lease  of  the  premises  (or  one  year  from  the 
defendants,  and  became  their  tenant  The  defendants 
clainyed  to  hold  as  bona  fide  purchasers,  without  no- 
tice, &c. 
jbuia.  The  cause  came  on  to  be  heard  this  day.    Among  the 

proofs  offered  to  be  read,  on*the  part  of  the  defendants, 
were  two  depositions;  one  of  Sarah  JTobuon,  deceased, 
taken  under  the  act  passed  the  4th  of  JfyrSy  1807,  to 
perpetuate  testimony,  which  was  objected  to,  as  ii^idmis- 
sible,  on  the  ground  of  her  being  interested  to  support 
the  defendants'  title :  the  other,  the  depo^tion  of  Thmuis 
MkUf  taken  before  the  derk  of  the  Supreme  Cour^  in 
the  absence  of  thq  Recorder  of  JV*et0-Forfc,  on  the  29th  of 
^eptmber^  1812,  on  the  part  of  the  plaintiff  in  an  action 
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of  ejectment  dq)endiDg  in  the  Supreme  Courty  between      1818. 
James  Jadwm^  ex  dem^  John  Anderson  and  Benjamin  S. 
Mknm  against  Hector  MLeody  (vide  12  Johns.  R^.  182.) 
which  was  objecfted  to^  because  it  was  not  taken  in  a  cause 
in  which  the  plainti£b  in  this  suit  were  parties. 

Teo^  Chancelloe.    The  deposition  of  Sarah  Johnson^    a  person  who 
before  a  Master,  under  the  act  of  the  4th  of  •Spril^  1807,  acqti^ed  titu  to 
to  perpetuate  testmony^  is  inadmismble,  because  she  was  uicntij  tonvey- 
intetested  in  supporting  the  title  she  had  conveyed  to  the2'**quit*^'*fiijj 
defendants.    It  is,  indeed,  stated  by  the  Master,  that  her  J^jf;^^;^*'"^^^ 
interest  had  been  released,  but  no  such  release  is  produ-Jf^.^^^^^^J'JJJ 
ced,  to  enable  me  to  judge  of  it,  nor  is  any  account  given  fJJJJ^^^j*^  "'"^J 
of  its  loss.    It  is  also  true  that  the  defendants  state  iniijm^y>p«nn» 
thehr  answer,  that  she  had  executed  to  them  a  quit-claim  bona  %\  ^m^ 
deed,  for  which  they  paid  her  167  dollars;  but  they  say* 
that  they  had  not  then  heard  of  the  claim  of  the  plain- 
tifis,  and  deny  all  notice  of  fraud.    li^  however,  Sarah 
Johnson  possessed  herself  of  a  title  to  the  land  in  ques- 
tion from  Griffith^  by  a  fraudulent  agreement  between  them, 
to  cover  the  property  from  creditors,  as  is  chai'ged,  then 
'she  had  not,  and  knew  she  had  not,  any  valid  title,  when  she 
conveyed  to  the  defendants,  for  a  valuable  consideration. 
She  took  the  land  in  fraud,  and  fraudulently  released  to 
the  defendants,  and  if  the  charges  in  the  bill  were  esta- 
blished, the  defendants  would  be  entitled  to  an  action  on 
the  case,  in  the  nature  of  an  action  of  deceit,  against  Sa- 
rah Johnson^  notwithstanding  she  conveyed  to  them  with- 
out covenants.    This  is  a  clear  and  settled  rule  of  law 
and  equity.    {Com,  Dig,  tit.  Attian  on  the  case  for  a  deceit^ 
A.  8.  1  SaXk.  211.    RisMy  v.  StOn}^  BuOer^s  note  to  Co. 
IM.  JVb.  332.    Edxoards  v.  Jlf  Leoy,  Cooper^s  Eq.  Rep. 
308.)  (a).    8he  was,  therefore,  directly  interested  when 


(a)  Vide  WardiUr.  FotdUk^  IZMmq.  lUp.  S2fi.    Mmeilr.  Coldm,  Ih. 
995.    2  Camei,  196.    1  FimhL  866.  note. 
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1818.      fihe  made  the  deposition,  in  repeUing  the  charges  in  the 
v^^v^^  bin,   and,    consequently,  her   deposition  cannot  be  re- 

The  deposition  of  Thomas  ^Uenj  taken  before  the  cleric 


r, 
Arosmtov. 


A,  deposition  of  the  Supreme  Court,  in  the  absence  of  the  Recorder  of 
iecteebtMitia  A%w  Yarky  on  the  29th  of  Sq^tember^  1812,  on  the  part  of 
tft?' diSSdiiBU  the  plaintifil  in  the  cause  then  depending  in  the  Supreme . 
§^  ^£111^^1^  Court  between  ^  James  Jadcsan^  ex  dan.  Mn  Akdenan, 
vSrtiM  UuJrSo  ^'^  Benjamin  &  Jlnderaon  v.  Hector  M'Leod^'*  is  inadmissi- 
«^^iM»oit  m!  ^'^  because  it  was  taken  in  a  cause  in  which  the  present 
•toy ^j*^;^;  plaintiffs  were  not  a  party.  It  was  res  vnkr  Mm  actOy 
^  piaiadEbe- and  the  present  plaintiffs  had  no  opportunity  or  power  to 
Of  acta.  cross  examine.    It  cannot  be  said,  that  the  present  plain- 

tiflb  were  parties  to  that  ejectment  suit,  by  their  tenant, 
Hector  J\fLeod;  for  the  bill  charges  that  JiPLeod  bad  taken 
a  lease  under  the  present  defendants^and  that  the  recoreiy 
at  law  was  had  upon  the  ground,  that  JtfLeod  was  the 
tenant  of  the  present  defendants ;  and  the  answer  admits 
that  M'Leod  was  the  tenant  of  the  present  defendants.  It 
would  be  a  very  extraordinary  act  of  inconsistency  and  in- 
justice,  for  the  defendants  to  assert,  and  prevail  at  law  oa 
the  assertion,  that  M'Leod  was  their  tenant,  and  not  the 
tenant  of  the  plaintiffs ;  and  then  for  them  to  ofier  an  affi- 
davit  taken  in  the  cause  at  law,  and  have  the  same  reoeiv<» 
ed  in  this  suit  against  the  plaintiffs,  on  the  ground  that  it 
was  taken  in  a  cause  in  which  the  plaintiffs  were  essential- 
ly the  party. 

*  These  depositions  being  rejected,  the  cause  was  argued 
upon  the  residue  of  the  testimony  produced. 

S.  JoMSy  jun.  for  the  plaintiffs. 

JBtcrr,  for  the  defendants, 
-  ^ 

The  Chanceixor.    Theie  cannot  be  a  doubt  aa  to 
the  operation  and  effect  of  the  proof  upon  the  question 
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of  fraud.    The  two  deeds  from  Griffith  to  Sarah  Johnson      1818. 
were  pa^ably  and  grossly  fraudulent.    Even  if  the  depo-  v^v*^/ 
sition  of  Sarah  Johnson  had  been  admissible,  it  would  not    ^™^* 
have  been  entitled  to   credit,  in  opposition  to  the  mass   AroBMow. 
of  testimony  clearly  establishing  the  fraud  in  the  convey- 
ances to  her,  and  her  knowledge  and  admission  of  the 
fact. 

The  only  possible  question  in  the  case,  as  it  strikes  me^ 
is,  whether  Sarah  Johnson^  being  a  fraudulent  grantee,  can 
be  the  source  of  legal  title  in  the  defendants,  assuming 
them  to  be  bona  fide  purchasers,  for  a  valuable  considera- 
tion, without  notice  of  the  fraud.  ' 

It  is  a  rule  which  we  find  in  the  books,  {Prodgers  v.  Lang-^  tJudtr  Vf  EUx, 
ham,  1  Sid.  133.    Andrew  Mwporfs  case,  Skinner ,  423.  for  a^mbie 
SmarOer.  WiUiams,  3  Lev.  387.     Comb.  347.    Doe  v.^i!?^e. 
Martyr,  4  B.  ^  PtiDer,  332.)  that  a  purchaser  for  a  valu-  ^r  friSSSt 
able  consideration,  without  notice,  from  a  voluntary  orP^^J;^^'*^ 
fraudulent  grantee,   shall  be  preferred  to  a  subsequent jjjjj^'^r^a 
purchaser  for  a  valuable  consideration,  without  notice,  ▼«^»w«««»»i 
from  the  ongmal  grantor.     But  these  are  cases  ansmgaotioeirom  tfit 
under  the  statute  of  27  Eliz.  which  was  intended  to  pro- 
tect bona  fide  purchasers  against  purchasers  without  consi- 
deration, or  voluntary  grantees;    this  intention  is  equal- 
ly fulfilled  whether  the  conveyance  for  a  valuable  consider- 
ation comes  firom  the  voluntary  grantor  or  grantee.    If 
there  be  no  creditors,  the  titie  of  the  voluntaiy  grantee  is 
good  until  there  comes  a  bona  fide  purchaser  from  the 
grantor,  for  a  valuable    consideration.    Until  then,  no 
person^s  rights  are  affected ;  but  when  that  happens,  the 
deed,  as  to  such  puchaser,  is  to  be  set  aside.    If,  however, 
the  voluntary  grantee  shall  have  sold,  in  the  mean  time^ 
to  a  bona  fide  purchaser,  he  is  justiy  to  be  considered  as 
standing  in  the  grantor^s  place ;  and  that  what  is  done  by 
bim  is  done  by  the  grantor,  and  such  purchase  will  stand 
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1818       good.    Under  this  statute,  the  first  purchaiser  for  a  valuable 

vjrv^^  consideration,  whether  he  takes  the  conveyance  from  the 

BoBXRTs     voluntary  grantor  or  grantee,  will  have  the  preference,  for 

AuBXBsoH.    ^he  sole  object  of  the  statute  was  to  protect  such  purchasers 

Under  tiM  AM  against  voluntary  Conveyances,  which,  as  to  them,  are  Irau- 

•tatBto  for  the  OUlent. 

S^^^Cmm.  '^^  ^^^  before  me  falls  under  the  IS  Etiz.  which  was 
w^e.'  41  ^  made  to  protect  creditors  from  fraudulent  conveyances ; 
fintpviduwerand  here  a  different  rule  of  construction  prevails.    The 

for   a  Tidiiable  '^ 

eomidemtioii,  original  deed  ftom  the  debtor  to  a  fraudulent  grantee  is 
the  eooTejuee^  utterly  void^  as  to  Creditors,  and  as  against  them,  the 
toTor^^jputoei  grantee  can  make  no  conveyance,  for  he  has  no  title,  as 
in|^  be  P"^«^  ag^gt  them.  The  statute,  in  its  enacting  clause,  operates 
J5jg[^*^-^on  the  deed  from  the  fraudulent  debtor,  and  the  proviso  in 
g[j2*^^'*^ihe  act  upplies  to  that  original  convqrance  from  the 
^fcSbL?"  ^^^^^9  ^^^  saves  it,  when  made  to  a  hima  fide  purchaser 
•oftTsjPMe  by  for  a  vdluablc  consideration.  Such  a  conveyance  is  sup- 
terfeToii*Mtept3rted  by  the  proviso,  however  fraudulent  the  intention 
SJIT^Sma.ySfOf  the  grantor  might  be;  and  the  contrary  impression 
^y.-^^^j?  Wfiich  I  had  once  received  on  thid  point  from  sooie  <xf  the 
V^mA  notice  -Btigliffc  cases,  Withbut,  at  the  time,  adverting  to  tbis  pro- 
UDt^toteS^"'^®^'  and  which  led  me -to  thie  JUctum  in  BMr^  v-  Sands, 
(S  Johns.  Ck  Rep.)  was  plroperly  corrected  by  Mr.  J*  Sfm- 
cetj  when  that  cause  was,  afterv^ards,  before  the  Court  of 
Errors.  (14  Jdm.  ktp.  498.) 
Biiia  doMikie     But thougfa  the  debtor  himstelf  may  frauddendy,  on  his 

nom. 


part,  convey  to  a  htma  fide  purchaser,  for  a  valuable  con- 
no  title  by  the  ^^*"^*i^^  7^^  ^^^  fraudtileftt  grantee  cannot ;  for  it  is  un- 


•adn^ttheend-  *^"*^^  ^^  ^^  ptovido  in  the  IS  EHz.  does  not  extend 
itortoithefhui-tosuch  Subsequent  Conveyance.    The  policy  of  that  act 
"*"  ■  would  be  dtfeated  by  such  extension.     Its  object  was 

to  secure  creditors  frbm  being  defrauded  by  the  debtor; 
and  ihe  danger  was^  not  that  be  would  hbnestfy  seA  for  a 
fair  price,  but  that  he  wOuld  fraudulently  convey,  upon  a 
secret  trust  between  him  and  the  grantee,  at  the  expense 
of  the  creditors.  If  the  debtor  sells,  himself  in  a  case 
where  the  creditor  has  no  lien,  and  sells  for  a  valuable 
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Gonsideration,  he  acquires  means  to  discharge  his  debts,      1818. 
and  it  may  be  presumed  he  will  so  apply  them.    If  his  st^^'^^^ 
fraudulent  grantee  be  enabled  to  sell,  the  grantor  can-     R^mm* 
not  can  those  proceeds  out  of  his  hands,  and  the  grantee    ^^'*'<^' 
can  either  apprq>riate  them  to  his  own  use,  or  to  the  se- 
cret trusts  upon  which  the  fraudulent  conveyance  was 
made.    TBirae  is  more  danger  of  abuse,  and  that  the  object 
of  the  statute  would  be  defeated,  in  the  one  case  dian  in  the 
other. 

The  fraudulent  grantee  has  no  title  as  against  the  credit- 
ors. The  deed  as  to  them,  is  ^^  utterly  void  ;^'  and  the  sub'^ 
sequent  conveyance  from  him  would,  as  against  the  credit- 
ors, have  no  foundation.  There  is,  therefore,  no  analogy 
between  the  conveyance  of  the  grantee  under  the  27th,  and 
under  the  13th  of  £bz. ;  for  in  the  former  case  he  has  a 
good  title  until  a  conveyance  from  him,  or  from  the  grantor 
to  a  bona  fide  purchaser  takes  place ;  whereas,  in  (he  latter 
case,  his  title,  as  against  the  creditor,  was  absolutely  void 
from  the*beginning.  It  would  seem  to-  be  a  veiy  inadmis- 
sible proposition,  dipt  the  conveyance  of  a  fraudulent  gran- 
tee can  be  hdd  valid  against  creditors,  when  the  statute 
declares  the  original  conveyance  utterly  void  as  agiunst 
them. 

This  subject  was  considered  by  the  Supreme  Court  of 
Errors  of  Camectieut^  in  Preston  v.  CVqftit,  (1  Day*s 
Rep.  JV.  S.  527.  note.)  I  have  availed  myself  freely  of 
the  aiigument  in  that  case,  in  which  it  was  decided,  by  the 
opinion  of  six  judges  to  two,  upon  tiieir  statute  of  frauds, 
which  is  substantially  the  same  as  the  statutes  oiEtizahdh^ 
that  a  bona  fide  purchaser,  without  notice,  and  for  a  valua- 
ble consideration,  from  a  fraudulent  grantee,  had  no 
title  against  the  creditors  of  the  fraudulent  grantor.  This 
maybe  considered  as  a  decision  under  the  13  J^liz.;  and 
it  is  eminently  distinguiriied  for  accuracy  of  research,  and 
closeness  of  reasoning.  The  case  was  discussed  at  the 
bar  and  upon  the  bench,  in  an  elaborate  manner,  and  with 
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1818.      rerjr  great  ability;  and  though  I  eBtirdy  subscribe  to  die 
v^^v^^  opinions  of  tke  majority  of  the  court,  it  is  not  without  the 
HoBSBTff     iijgfaest  respect  for  the  talent  with  which  the  <^peate  opi« 
'^*°»"<^*'   nioii  was  supported. 

In  the  revision  of  our  statute  law,  the  statutes  of  the  13th 
and  27th  of  Eliz,  are  connected  together  in  one  act,  and 
the  provisoes  in  these  statutes  are  consolidated  in  the  6th 
section  of  the  act ;  but  I  have  taken  it  for  granted,  as  bong 
a  setded  rule,  (and  one  which  was  established  by  the  Court 
of  Ikr(nrs,)  in  respect  to  our  revised  laws,  that  the  construc- 
tion of  those  dij&rent  provisions  in  connection  with  the  ge- 
neral proviso,  remains  the  same  since,  as  before  the  revi- 
sion* And  if  the  proviso,  as  appficaUe  to  the  13  EKs.does 
not  reach  the  case  of  a  sale  by  a  fraudulent  grantee,  (and 
all  the  judges  in  the  case  ci  Preston  v.  CrofiU  concurred  in 
this,)  then  that  decision  is  a  direct  and  stron((  authority  in 
this  case,  notwithstanding  the  statute  of  frauds  in  CSnmec- 
tieul  may  be  destitute  of  such  a  proviso. 

The  case  before  me  shows  the  necessity  and  wisdom  of 
the  rule,  which  will  not  allow  the  fraudulent  grantee  to  «oa- 
vey,  so  as  to  bind  the  creditors  of  the  grantor ;  for  here  the 
title  set  up  is  under  the  judgment  of  a  creditor  of  the  gran- 
tee, and  if  it  was  to  prevail,  the  creditors  of  tke  grantor  would 
be  effectually  defrauded.  The  conveyance  would  enure 
to  the  exclusion  of  their  debts^  and  to  the  sole  benefit  of  the 
fitiudulent  grantee. 

Independent  of  the  general  doctrine,  there  are  special 
reasons  in  this  case  why  I  think  the  present  drfendants 
cannot  protect  themselves,  as  bona  fide  purchasers,  under 
a  sale  on  execution  against  Sarah  Johnson^  the  fraudulent 
grantee. 

The  plaintiff  AAerto  was  a  creditor  of  Gr^h,  when  the 
judgment  was  entered,  and  the  execution  issued  against 
Johnson;  and  the  execution  authorized  and  directed  Che 
sheriff  to  sell  land^,  whereof  she  was  seized,  on  such 
a  day.    The  statute  alludes  to  a  legal  seisin,  whereas  by 


Digitized  by  (^OOQIC 


CASES  IN  CHANCERY.  381 

the  statute  of  frauds^  she  bad  no  seisin,  as  against  the  cre^      1818. 
ditors  of  Gfn^lA.    The  conveyance  to  her  was,  as  to  them,  v^^v^ 
utterly  void;  and  judicial  sales  were  not  intended  to  defeat     ^^*^^" 
the  operation  of  the  statute  of  frauds.    They  operate  only    Aapiatoy. 
upon  the  &ir  legal  title,  and  not  where^there*is  a  want  of 
title.    The  statute  provides  for  the  case  of  an  eviction  of  a 
purchaser,  on  execution,  on  account  of  want  of  title  in  the 
defendant,  and  purchasers  are  presumed  and  understood  to 
be  on  their  guard.    In  ibis  case  the  defendants  onlyjgave  a 
nominal  consideration  of  one  dollar  and  fifty  cents.    It  was 
truly  a  purchase  upon  speculation,  and  which  could  not 
have  been  made  at  such  a  price,  at  a  bonajiie  private  sale. 

But  what  appears  to  me  to  be  decisive,  is  the  fact,  that 
Sarah  Johnscn  never^was  in  possession,  as  owner,  under 
the  fraudulent  deed.  There  were  no  fidse  lights  held  out  to 
deceive  the  world;  and  the  case  is  not  within  the  reason 
and  policy  of  any  rule  calculated  to  protect  a  bona  fide  pur- 
chaser. Immediately,  or  very  shortly  after  the  execution 
of  the  fraudulent  deeds  of  J^ecem&er,  1807,  Wm.  Griffilh 
leased  the  premises  to  DenniBmj  for  five  years,  and  he  was 
in  possession  under  that  lease  when  the  defendants  made 
their  purchase  at  (he  sheriff  *s  sale.  They  are  to  be  pre- 
sumed to  have  had  notice  of  this  frict  existing  before  their 
eyes ;  and  it  was  sufficient  to  put  them  upon  inquiry,  as  to 
the  pretended  title  of  Sarah  Johnson.  They  are  not  entitled 
to  be  considered  as  bona  fide  purchasers  for  a  valuable  con- 
sideration. Without  notice.  They  had  notice,  that  here  was 
no  possession  accompanying  the  deeds,  and  thqr  paid  only 
a  nominal  consideration. 

It  is,  accordingly,  declared,  (hat  the  two  deeds  to  Sarah 
Johneon  are  fraudulent  and  void;  and  that  the  plaintiflb 
ought  to  be  quieted  against  any  claim  on  the  part  of  the 
defendants  under  those  deeds,  by  a  perpetual  injunction. 

Decree  accordingly. 
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W.  Ct>OFER  and  his  Wife  againH  Remsen  and  ptbers. 


▼. 
lUxtnr. 


Jl^mi  W.  A  lettotor,  by  hi«  viU,  dattd  SepUmber  2Sdi»  1810,  gare  to  hif  dangliter,  daring 

her  aeptfatiOD  fipom  IT.  O.,  htr  huibtod,  onetlMNnaad  doliMn  •  fear,  wUclb 
he  chMVtd  oa  hit  ml  ••Ciito.  IF  C.  Md  hit  wife  w«ro  livjbg  Mpnto 
when  the  will  wm  made,  bnt  cohabited  together  in  Fdmuirjf,  tl815^  when 
|he  teatator  made  a  codicil  to  hia  will,  (changing  only  the  c«eeaton,)  and 
jdfo»  at  hia  death,  but  ccpantad  immediately  after  hia  deeeaac»and  conthMi. 
cd  to  Utc  cepaiala  until  within  a  abort  time  prcTions  to  filing  the  bill  by  Wi 
C  and  hii  wife  againat  the  ezecaton,  for  the  legacy.  IMd,  that  the  pkin- 
tifi  were  notentitled  to  the  legacy;  and  the  bill  waa  ordered  tobe  dlimifs- 
cdwHhooftf. 

THS  biU,  which  was  for  a  l^(acy,  staled,  that  Itaae  Clor 
aan^  by  his  will,  dated  Sepiember  JS5th,  1810|  gave  to  the 
plaintiff,  Mrs.  C^  his  daughter,  the  funiiture  he  had  delirer;- 
ed  to  her;  and,  also,  that  he  gave  her,  during  her  separa- 
tion from  the  pjkaiftti^  W.  C^  her  husband,  one  thousand 
doQars  a  year,  which  he  charged  On  his  real  estate;  and 
that  on  the  14th  of  Fefrrtiary,  1815,  the  testator,  by  a  codi- 
cil, idtered  (he  names  of  the  executors,  but  made  no  further 
change  in  his  will. 

The  bill  further  stated,  that  at  the  time  of  the  decease  of 
the  testator,  and  at  the  time  of  making  the  codteil,  the  pkia^ 
tiffs  were  living  and  cohabiting  together,  in  the  ckyo[Jfm- 
Yorky  and  that  the  testator  wdi  knew,  at  the  Hms  of 
makbg  his  codicil,  and  at  the  time  of  his  death,  that  the 
plaintiffs  were  living  and  cohabiting  togethtr.  That  im* 
mediate^  after  the  death  oiihe  testator,  the  plaiatifGs  sepa- 
rated from  each  other,  and  have  continued  to  live  separate 
and  sfiart  ever  since,  until  within  two  mcMiths  previous  to 
filiE^  of  the  bill.  The  defendants  having  answered,  the 
jcause  was  set  down  for  a  hearing,  on  the  bill  and  an* 
Bwer, 

Jt,  Sedgwick^  for  the  plaintiffs.    He  cited  2  Vemm^  293, 
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3  •Afc;364. 8  Mi88.  Rep.  178!  180.    2  Femon,  33.  1  Mod.      1818. 
300.  " 

Bristedi  {or  the  defendants,  was  stopped  by  the  court. 


The  Chancellor.  It  is  impossible  to  maintain  this 
suit  upon  these  pleadings. 

It  is  admitted  that  the  plaintiffis  had  separated,  and  Uved 
apart  when  the  will  was  made.  This  appears  from  one  of 
the  answers,  but  not  from  the  bin,  which  only  state% 
^  that  at  the  tiaie  of  the  date  of  the  codicil,  and  at  the 
testSEtor's  death,  the  plaiotiffis  were  liring  and  cohabithig 
together,  and  that  the  testator  well  knew  it,  and  that  im- 
mediately after  the  death  of  the  testator,  the  plaintiffii  sepa- 
rated from  each  other,  and  have  continued  to  live  separate 
and  apart  ever  since,  until  within  two  months  previous 
o  &e  filing  of  the  bill."  The  biD  states  no  other  sepora- 
tiOD,  nor  asengns  any  cause  for  the  one  which  took  place. 
The  infbrence,  then,  is,  that  the  plaintiffs  separated  for 
the  Mle  pai^ose  of  entitling  themselves  to  the  legacy. 
Such  an  act  cannot  receive  countenance.  It  was  immord ; 
and  yet  the  plaintiffs  come  here  to  calumniate  tiie  memo- 
17  ^rf' their  fitther,  by  charging  him  with  making  a  provi- 
sion for  illegal  and  immoral  purposes,  and  that  it  was  in- 
tended to  induce  the  plaintiffs  to  violate  their  matrimo- 
nial engagement  But  I  thiidc  the  provision  may  receive 
a  better  construction.  If  the  parties  lived  apart  when  hel 
made  his  wffl»  as  one  of  the  answers  admits,  the  provisionf 
;nay  have  been  humandy  intended  to  provide  a  suitable! 
maintenance  for  a  deserted  child. 

I  can  only  judge  of  this  case  from  the  facts  appearing 
in  the  pleadings;  and  I  shall  accordingly  dismiss  the 
biH  with  costs  to  the  defendants,  who  are  executors,  with 
liberty,  however,  to  the  plaintiff^,  on  their  suggestion,  to 
amend  their  biH,  within  thirty  days,  on  payment  of  costs. 

Decree  accordingly 
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GOODEICR 

T. 

p»wpL«Toir.      5.  Goodrich,  Admimstrator,  cum  test,  annexoy  of  P. 
Miller,  deceased,  agaiiMt  N.  Pendleton. 

JlmcW.         AjpleaaiutrettthedeleDceonaatngleiiotiiffCreatiiigoritMir,  a^ 

fUt. 

A  frtca  IB  twr  of  the  ttatnto  of  ItmitaiUoiH  is  bad,  mloii  aeoompMiied  hy  tn 
aniwer  «apportiiig  it»  bj  a  paitioalar  denial  of  all  the  fiiets  and  ciiciiaitaa- 
eei  eharged  ia  die  hiD,  and  which  in  equity  omj  a?oid  (he  ftatate. 

Aa  where  the  biU  eharsed  tfie  defendant  with  fiaod,  and  a  bnaeh  of  treat;  and 
he  pleaded  the  ■taftvte  of  ItnitatioDi  in  bar,  and  Ibr  aniwer  in  mppoit  of  it» 
denied,  in  geneal  tenns,  that  he  reoeiTed  the  money  mentioned  in  the  biU, 
at  tnstee,  the  plea  wa>  held  bad  and  oremled  with  eoeti,  and  the  defend- 
ant oidefad  to  aniwer  in  aizwedu,  with  liberty  to  intiit,  in  aueh  aniwer, 
on  the  benefit  of  the  itatnte. 

PHIN'EAS  MILLERy  of  Gwrg^  made  his  wQI,  the 
11th  of  Decetnfter,  1797,  appointing  Decwa  IFadsworthj  Sa- 
mud  KeUodZy  and  his  wife,  CcOharint  JUtSer,  his  execu- 
tors, and  died  the  7th  of  December^  1803.  The  two 
executors  first  named  declined  to  act,  and  the  executrix 
administered,  but  did  not  take  out  any  letters  testamen- 
tary in  this  state.  At  the  time  of  his  death,  the  testator 
was  a  creditor  of  the  United  States  to  forty  thousand 
doQars,  and  upwards,  on  a  contract  made  for  supplying 
the  United  StateSj  with  ship  timber.  Some  controversy 
having  arisen  between  the  executrix  and  the  United  States^ 
relative  to  this  debt,  the  defendant  professing  great  friend- 
ship for  the  executrix,  who  resided  in  GeorgiOy  wrote  her 
a  letter,  dated  December  4,  1806,  in  which  he  takes  no- 
tice of  that  debt,  and  expressed  a  belief  that  if  he  were 
duly  authorized,  he  could  obtain  the  monqr  from  the 
United  States^  and  he  at  the  same  time,  inclosed  a  power 
of  attorney  for  her  to  execute.  The  executrix  received  the 
letter,  executed  the  power  of  attorney,  and  returned  it  to 
the  defendant.  The  power  of  attorney  was  dated  Janua- 
ry 80th,  1807,  by  which  the  executrix  authorized  the  de- 
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feikdantto  demand  and  receive  of  and  from  the  VnUei  1818. 
StaieSj  the  debt  above  mentioned,  being  the  balance  of  v^^v^^ 
account  as  awarded  by  arbitrators,  to  give  acquittances  for  <^^»»ck 
the  same,  and  to  compound^  if  necessaty,  any  controversy  Pk^pl'toit. 
respecting  it,  so  far  as  she,  as  executrix,  might  lawfully 
do.  The  executrix,  afterwards,  by  a  letter  written  by  her 
i^ent,  Ray  Sands^  from  Oeargioy  to  the  defendant,  request- 
ed him  not  to  act  under  the  power,  which  letter  the  de- 
fendant received  prior  to  the  26th  of  March,  1807.  The 
defendant^  afterwards,  in  pursuance  or  under  cobur  of  the 
power  of  attorney,  on  the  ISth  of  Jbmiarj/,  1808,  received 
from  the  UmUd  StaUs  18,328  dollars,  50  cents,  for  the  ba- 
lance due  to  the  estate  of  the  testator,  and  as  attorney  of  the 
elecutrix,  gave  a  discharge  to  the  United  States.  The  de- 
fendant paid  ever  to  the  executrix  7,960  dollars,  tl  cents, 
but  retained  the  residue  of  the  money  so  received  by  him, 
being  10,368  doflars,  39  cents,  against  her  consent.  The 
bin  fiirther  stated  that  the  sum  so  received  by  the  defend- 
ant, was  less  than  the  sum  due  from  the  United  States 
to  the  estate  of  the  testator,  and  less  than  could  have  been 
obtained  before  giving  the  power  to  the  defendant ;  that 
the  sum  actually  received  was  by  way  of  compromise,  and 
which  compromise  the  defendant  was  induced  to  make^ 
not  because  he  considered  that  sum  as  the  full  amount 
due^  but  with  a  view  to  obtain  possession  of  it,  and  apply 
it  to  lus  own  use.  That  the  executrix,  residing  in  ^or-' 
gia^  and  the  defendant  in  JSTeiUhYorky  was  unable  to  obtain 
the  sum  so  withheld  from  her,  by  the  defendant ;  though 
the  sum  so  received  by  him  was  as  a  trustee  for  the  estate 
of  the  testator,  and  he  washable  to  account  for  the  same 
as  such  trustee.  That  the  executrix  died  in  Georgia  on 
the  3d  of  Sqftember,  1814.  That  on  the  9th  of  October, 
1817,  the  plaintiff  took  out  letters  of  administration,  with 
the  will  annexed,  in  JVeto-For^  That  the  defendant  re- 
fuses to  account  with  the  plaintiff  for  the  money  so  re- 
ceived, or  to  pay  it ;  pretending  that  when  he  received  , 
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1818.  the  power  of  ateorney  as  aforeflaid,  tha*e  was  a  debt  due 
\jrj^%J  to  hiin  from  the  estate  of  the  testator,  and  that  it  was 
0#)>»«iQ«  agreed  between  him  and  the  executrix,  when  he  reeeiTed 
FsMutMr.  the  power,  that  he  might  retain  the  amount  of  his  debt 
out  of  the  moneys  to  be  receired  by  him.  The  phuntiff 
denied  any  such  agreement ;  or  if  it  was  erer  made  by  the 
executrix,  it  was  through  ignorance  of  her  duties,  alid  from 
an  undue  confidence  reposed  in  the  defendant^  who  profes* 
sed  his  desire,  in  soliciting  the  power,  to  promote  her  in- 
test.  That  if  any  debt  was  due  to  the  defendant,  it  iiTas 
a  simple  contract  debt  unsettled,  and  that  the  estate  of 
the  testator  was  then  indebted,  by  judgmerits  and  ^eeial- 
ties,  to  morethan  the  amount  of  aD  the  assets,  which  die 
defendant  knew;  and  the  agreement,  if  made,  would  have 
been  a  dtvtukmt  in  the  executrix^  fto.  The  bill  prayed 
that  the  defendant  might  be  decreed  to  aeeount  with  the 
plaintiff  as  administrator,  with  the  wiQ  annexed,  for  the 
moneys  so  receired  by  him  from  the  United  SlateSy  and  to 
pay  the  same,  &c. 

The  defendant,  on  the  13th  Janduary  last,  put  in  a  plea 
andafmser.  For  plea,  he  said,  that  erciy  cause  of  action 
in  the  bill  contained,accrued  above  six  years  before  fibng  the 
bill.  That  after  the  cause  of  action,  (if  any,)  arose,  to 
wit,  in  Junej  1808,  the  sud  C  M^  the  executrix,  was  in 
this  state,  and  that  she,  by  her  will,  appointed  her  daiqilH 
ter,  Louisa  SSmna,  executrix,  who  proved  the  w31  in 
Georgia.  That  the  sum  of  money,  (if  any,)  recdred  by 
the  defendant,  was  not  received  as  irusUe  ftv  the  estate  of 
P.  Jill,  the  deceased  testator,  or  for  C.  M.  as  executrix, 
and,  therefore,  the  defendant  pleads  the  statute  of  fimi* 
tations,  in  bar  of  the  plaintiff  ^s  bilL  Tha  thi  support  of 
the  plea,  and  as  to  so  much  of  the  bill  as  charges  that  ^the 
money  ^received  by  the  defendant  was  received  as  trustee, 
for  the  estate  of  P.  M^  deceased,  and  &at  the  defendant 
was,  and  is  accountable  as  trustee,  he  oaMnBtrsy  and  says, 
that  he  denies  that  the  said  money  was  received  by  him  as 
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trustee^  but  that  the  same  was  leceived  by  him  on  his  -  1818. 
own  account,  and  retained  by  him,  at  the  time  of  the  re-  Vi^v^hi/N 
ceqpt,  for  his  own  use^  (being  applied  by  him  for  the  pay-    cjoodjuch 
meet  of  a  debt  justly  due  to  him  from  P.  M^  in  virtue  of  P£H]>LEToir. 
a  special  agreement  between  the  executrix  and  him,)  and 
not  as  trustee. 

The  cause  came  on  to  be  heard  on  thfs  plea  in  bar  and 
the  answer  in  siq>porti>f  it.  ^ 

Htffinan  and  T.  Ji.  Emmet^  for  the  defendant.  To 
show  that  the  statute  of  limitations,  having  commenced  to 
run,  continued,  so  as  to  bar  the  [Plaintiff,  they  cited  2  Mc. 
610.  9  Vetejh  71.  76.  10  Fesey,  93.  3  P.  Wins.  309. 
As  to  the  form  of  the  plea,  and  that  a  general  denial  that 
the  defendant  did  not  receive  the  money  as  irwteey  was 
suffident  in  its  siq>port,  they  dted  MUf.  PI  212.  217. 
2  Mt.  S9S.  395.  i  Mc.  70.  1  Aist.  59.  97.  6  Vuey, 
584. 586.    14  Fewy,  65.     Coop.  Eq.  PI  226. 

Bigff  and  J3oyd^  for  the  plldntifl^  contended,  that  the 
plea  was  bad,  as  behig  doMt  and  multi&rious,  and  did 
not  go  to  the  whole  bill.  They  cited  1  Bro.  C.  C.  404. 
S  Aist.  738.  1  Jtn$t.  14.  59.  2  Vesey,  107,  108.  6 
Fesq^  17.  GUb.  a.  58.  Coop.  Eq.  PL  223.  228.  1  Mc. 
64.     WyaU'8  Pr.  Reg.  324.    Mitf.  177.    8  P.  Wm.  143. 

Tb6  Chancellor.  This  plea,  with  its  attendant  an- 
swer, is  insufficient. 

1.  In  the  first  place,  it  is  multi&rious,  and  contains  dis- 
tinct points.  It  states  that  the  cause  of  action  did  not 
arise  within  six  years,  and  that  the  plaintiff  was  barred  by 
the  statute  of  timitations;  it  also  states,  that  the  sole  acting 
executrix  of  PfctiMOs  JUiOer,  deceased,  made  her  will,  and 
appointed  her  daughter,  Lmsa  Sham^  executor,  and  that 
the  daughter  had  proved  the  will.  This  last  point  seems 
to  be  wholly  unconnected  with  any  fact  forming  the  plea 
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1818.  of  the  statute;  if  it  meant  aay  thing,  it  meant  &at 
^>4i^/^i  the  plaintiff  wafi  not  entided  to  the  character  he  assumed, 
GooDMCB  ^ j  ^^^  Q^Q  ^^  ^,^^1  ^  liQ^Q  fi^o  bvoui^t  in.  the  name 
pB«»L»Toir.  of  Louisa  Shaw^  No  doubt,  it  may,  in  certain. caees^  bea 
good  plea,  that  a  plainti£^  who  assumes  to  be  administnt- 
tor,  was  not  entitled  to  that  trust,  and  of  this  we  hove  an 
example  in  Ord  v.  HuidUitan^  cited  in  MtfMPs  PL 
p.  189.  But  I  do  not  mean  to  say,  that  the  iact  thus 
stated  would,  if  it  had  stood  by  itsd^  have  been  a  good 
plea.  It  is  sufficient,  however,  for  the  present,  to  obeenre, 
that  it  is  put  forward  in  the  plea,  as  a  matter  of  defence, 
or  it  would  not  have  appeared  there,  and:  the  rule  ap- 
plieS)  that  a  plea  contuning  two  distinct  points  is  bad. 
Such  a  defective  plea  was  overruled  by  Lord  27mrloa^  in 
WhUbnad  v.  Brodchurst ;  (1  JBro.  404.)  and  Loid:  Aom^a 
afterwards  observed,  (6  Fe^ey,  17.)  that  he  would  not  61* 
low  a  plea- of  the  statute  of  frauds,  when  it  was  coufded 
with  another  defence.  Every  plea  must  rest  the  defaice 
upon  a  single  painij  and  upon  diat  point  create  a  bar  lo 
the  suit.  Sudi  is  the  policy  and  convenience  of  pleadmg, 
and  the  party  must  resort  to  his  answer,  if  he  wishes  to 
avail  himself  of  distinct  matters.  It  is  fit  and  sdutaiy 
that  a  plea,  which  mixes  together  diiEsrent  and  diseorr 
dant  matter,  should  be  condemned,  for  it  usdesslyinoum- 
hers  the  record,  and  serves  no  other  purpose  than  to  pro- 
duce confusion. 

2.  But  I  perceive  a  more  important  and  stronger  dic- 
tion to  the  plea. 

The  defendant  is  cbaiged  as  a  trustee,  and  with  a 
breach  of  his  trust,  and  with  fraud  in  the  ezecotioo  of  it* 
These  cha]^;es  formed  an  equitiUe  bar  to  the  plea  d  Urn 
statute,  and  they  ought  to  have  been  faDy,  paitieulariy» 
and  predsdy,  denied  in  the  answer,  pv^  in  as  an  amdliaiy . 
to  the  plea. ' 

The  bill  contains  the  following  charges,  viz.  that  the- 
estator,  Phineas  MSler^  had  a  laif  e  demand  against  the 
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United  SMes ;  that  Ihe  ddfendrnt,  professing  a  fri^d-  1818. 
4BfaBpibr  Caiiarm  MUkty  tbe  widow  and  sole  acting  exc<  v.^^v'^ 
cBtrix,  and  who  resided  in  tlie  state  of  Qeorgia^  wrote  her  <^y»*«'<> 
aktler,  in  which  he  takes  notice  df  her  demand,  and  eg»  ft«»wo». 
presses  a  helirf  that,  if  duly  authorized^  be  could  obtain 
tiie  money  for  ker,  and  at  the  same  time,  inclosed  to  her 
a  power  of  attorn^  to  be  execuled  and  given  to  him;  that 
imd^diat  solicitation  sheesecoted  and  sent  turn  tbepower ; 
that  she  afterwards  wrote  him  a  letter  by  her  agent,  request- 
11%  him  not  to  act  under  Ant  power,  and  which  letter  he 
received  in  Mank^  1807 ;  that  the  defendant,  noting  under 
colour  of  the  power,  mJbiiiory,  1608^  received  irom  xYst 
Umted  SMtB^  18,828  dollars  and  50  cents,  as  for  the  ba^ 
lance  due  to  the  testator,  which  be  received  as  such 
attomqf  and  trustee,  and  in  that  character  gave  a  die- 
charge  to  the  C/ntted!  Staks ;  that  he,  contrary  to  her 
consent  and  his  duty,  appropriated  of  that  sum,  10,368 
dollars  and  39  cents,  to  his  own  use;  that  he  received 
tbe  money  upon  a  composition,  made  by  him  with  the 
VniUd  filtate,  and  which  he  was  induced  to  make,  not 
because  he  considered  the  sum  received  to  be  the  fiiH 
amount  due,  but  with  a  view  to  obtain  possession  (tf  it,  and 
to  apply  it  to  his  own  use,  in  dischaige  of  scmie  pretended 
unsettled  ddbt  by  mmple  contract,  alleged  to  be  due  to  him 
from  the  testator;  that  the  estate  of  the  testator  was  in* 
ddited,  by  judgment  and  specialities,  to  more  than  all  the 
assets,  and  which  feet  was  wdl  known  to  the  defendant, 
and  if  the  executrix  had  assented  to  any  such  appropria- 
tion, she  would  have  committed  a  deooitaviij  which  the 
defendant,  firom  his  professional  knowledge,  also  knew. 

Upon  such  a  case,  as  stated  by  the  bill»  and  not  denied 
by  the  answer,  I  might  weD  say,  with  Lord  AinMcfee,  in 
Jlrmlofiv.  Ckmulj  (S  Mc.  S40.)  when  be  overruled  a 
plea  of  tbe  statute,  as  not  being  particular  enough,  flmt 
*^the  case  was  of  such  a  nature  as  entitled  tbe  plttntiiF  to 
an  the  fevour  the  court  could  show  her." 
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1818.  I  need  not  stay  to  show  that  the  defendant,  being  chai)^ 

v^pv^^  with  a  fraudulent  breach  of  trust,  as  an  agent  or  trustee  for 
GooDmicB  (de  executrix,  cannot  set  up  the  statute  of  lintitatioQs,  so 
gawoMToir.  long  asthe  trust  is  admitted*  A  trustee  cannot  protect  himsdf 
by  the  statute  of  limitations  in  a  suit  brought  by  the  ees- 
iuy  que  trust ;  it  would  be  a  waste  of  time  to  look  for 
authorities  in  support  of  a  principle  so  well  known  and  es- 
taUished.  (a)  llie  only  question  that  csm  now  be  made  is, 
whether  the  defendant  has  sufficiently  met  and  denied  the 
charges  in  respect  to  the  creation  and  breach  of  this  trust* 
He  contents  himself  with  denying  in  the  plea,  that  the  mo- 
ney received  by  him,  was  received  as  trustee  for  the  es- 
tate of  PMfiMw  JMeBer,  deceased,  and' with  denying  in  the 
answer,  that  the  money  was  received  by  him  as  trustee^ 
and  with  averiing  that  it  was  received  on  his  own  account, 
.  and  retwied  for  his  own  use^  under  some  i^^reement  not 
detailed.  We  have  no  denial  of  the  letter  profeasiogfiiend- 
ship,  and  soliciting  the  appointment,  nor  any  denial  of 
the  receipt  of  the  letter  from  the  executrix,  suspending  the 
power,  nor  of  the  subsequent  receipt  of  the  money  from 
the  United  States^  under  a  composition  made  in  the  injuri- 
ous manner  aud  for  the  unjust  purposes  stated,  nor  have 
we  any  denial  that  he  gave  the  United  Statee  an  acqint- 
tance  or  discharge,  as  attorney  for  the  executrix.  The  de- 
fendant cannot  be  permitted  to  shelter  himsdf  under  the 
statute,  from  the  responsibility  of.  such  grave  accusations, 
by  a  mere  simple  denial  of  the  recdpt  of  the  monqr  as 
trustee^  while  he  leaves  all  those  &cts  or  diarges  uncon- 
tradicted which  establish  the  existence  of  the  trust,  and 
show  that  be  certainly  did  receioe  the  money,  as  such  agent 
or  trustee.  Ifsuch  a  general  denial,  without  meeting  speci- 
fic chaises,  was  sufficient,  every  trustee  might  escape  from 
responsibiliQr,  by  means  of  the  statute,  and  be  left  to 
his  own  construction  of  what  was  intended  by  sudi  a  de- 
nial.   But  the  rules  of  pleading  are  founded  in  better 

(a)  Vide  Deeowhi  r.  SavitUr,  ute,  p.  190—216. 
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dense,   and  in  stricter  and  closer  logic;   they  require      1818. 
the  ^defendant  to  answer,  particularly  and  precisely,  the  n^,<*<^^ 
charges  in  the  biD,  which  go  to  destroy  the  bar  created  by    Goodbxch 

the  statute.  PssoLSTogr. 

The  rule  is,  that  the  equitable  circumstances  charged 
in  the  biU,  and  which  will  avoid  the  statute,  must  be  de- 
nied by  the  answer,  as  well  as  by  the  general  averment  in 
the  plea ;  and  the  answer  in  support  of  the  plea,  (and  which 
is  indii^ensable  to  its  8upp<»rt,)  must  be  full  and  clear,  and 
contain  a  particular  and  precise  denial  of  the  diarges,  or  it 
win  not  be  effectual  to  support  the  plea.  The  couit  will  in- 
tend that  the  matters  so  charged  against  the  pleader,  are 
true,  uifless  they  be  fidly  and  cleariy  denied.  The  facts  re* 
quisite'to  render  the  plea  a  ddence^  must  be  cleariy  and 
distinoily  averred,  so  that  the  plaintiff  may  take  issue  upon 
them ;  and  the  answer  in  support  of  the  plea  must  contain 
particular  and  precise  averments,  to  liable  the  plaintiff  to 
meet  them,  as  die  object  of  the  answer  is  io  give  the  plain- 
tiff an  opportunity  of  taking  exceptions  to  the  traverse  ci 
the  &cts  and  circumstances  charged  in  the  bill,  which,  if 
true,  would  destroy  the  bar  set  up.  These  general  prin- 
ciples of  pleading  are  laid  down  in  Lord  RedssiaUPa 
Treatise  of  Pfeodtng,  (p.  212.  214.  236.  237.)  a  work  of 
great  authority  on  the  subject ;  thqr  are  also  to  be  met 
with  in  other  treatises  of  established  character.  {Cooper^s 
Eq.  PL  227,  228.  GUberes  Far.  Rem.  58.  Van  Hey- 
OuygenU  EquUy  Drafiman^  p.  443.)  They  are,  indeed, 
pkin,  elementary  rules,  which  I  should  have  apprehended 
coiild  not  well  be  mistaken  by  the  equity  pleader ;  but  we 
will,  for  a  moment,  look  into  the  cases  in  which  they  have 
been  declared  and  applied. 

In  Price  V.  Price,  (1  Vem.  186.)  the  pefendant  plead- 
ed that  he  was  a  homa  fide  purchaser  for  a  valuable  con- 
sideration, but  there  being  several  badges  of  fraud  stated 
ki  the  \S^  though  the  defendant  in  his  plea  had  denied 
them,  yef,  beceifut  he  had  not  denied  (bem,  by  way  of  autwer^ 
so  that  the  fWini^  might  he  at  liberty  to  exeqft^ihe  plea 
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1818.  was  overruled.  In  The  Swth  Sea  Compmiy  v.  fFj^ond- 
s^^^y,^^/  sdly  (3  P.  Wm.  143.)  die ImU  charged  fraud,  and  Aede- 
GooDBioH  fendant  pleaded  the  statute  of  limitationa,  and  denied  the 
ftusIxTOH.  matters  of  firaud,  but  as  there  uere  some  drcumshmets  not 
fully  denieij  the  defendant  was  (ordered  to  anaiver  the 
bill,  with  liberty  to  the  plaintiff  to  except,  and  the  baoe&t 
of  the  statute  was  to  be  saved  to  the  defendant  In  Waiter 
V.  GUmriOej  (3  Bra.  P.  C  266.)  sometiffles  referred  to,  to 
show,  that  if  the  matters  charged  are  answered  sidistanta- 
ally,  it  will  4p»  the  only  question  was,  whether  the  answer 
in  support  of  the  plea,  did  not  fully  and  partiodaily,  (as 
it  did  in  that  case,)  answer  the  material  chaiges  in  the 
bin.  The  necessi^  of  such  an  answer  was  evideaitly  ad- 
mitted by  the  counsel,  and  by  the  court,  and  so  it  must 
have  been  understood  by  Lord  Ch.  Xtsg,  who  made  Uie  de* 
cree  appealed  from,  and  who,  subsequently,  in  ttie  case 
cited  from  P.  WUIiamsy  reqjdred  such  a  full  and  particular 
answer. 

Lord  Hardmche  frequently  noticed  and  supported  these 
rules  of  pleading.  Thus,  in  Brereian  v.  Gaimdf  already 
cited,  the  plea  of  a  fine  levied  and  of  five  years  with  non« 
claim,  was  overruled,  as  not  being  particuiar  enough.  So, 
in  3  Jitk,  70.  jftion.  the  bill  charged,  that  since  the  death 
of  the  intestate,  the  administratrix  had  promised  to  pay 
the  note  as  soon  as  she  had  effects,  and  the  administratrix 
pleaded  the  statute  cS  limitations,  and  that  she  made  no  pro- 
mise. But  the  Chanceller  held  the  plea  to  be  loo  general^ 
as  there  was  a  special  promise  charged ;  and  he  ordered 
the  plea  to  stand  for  an  answer,  with  liberty  to  except 
Again;  in  BOdyard  v.  CVeMy,  (3  Ms.  903.)  the  defendant 
pleaded  a  fine  and  noivclaim  to  a  bill  for  a  discovery  whe- 
ther the  defendant  were  a  bona  fide  purchaser,  for  a  valuable 
consideration,  and  it  appearing  that  the  defendant  had  not 
made  a  complete  answer^  and  therefore  not  property  sup- 
ported his  plea,  the  plea  was  ordered  to  stand  for  an 
answer,  with  liberty  to  except.     In  Ra^ard  v.  fFtfeon, 
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(3  «Afe.  815.)  die  defendant  put  in  a  plea  of  a  purchase      1818. 
fiir  ft  valuable"  consideradcm,  without  notice ;  but  as  the  y,^^'^^ 
instances  of  notice  chai^^  in  the  bill  were  particular  and    Gmmmb 
speM^  it  was  held  that  a  general  denial  of  notice  was  not  P»»pi.«twr. 
sufficient^  and  that  it  must  be  denied  as  speciaUy  andpar^ 
tioilarty  a$  it  wt$  chofged^  and  the  plea  was  overruled.  ^ 

The  modem  cases  before  Lord  EMon,  contain  the  same 
ides. 

ThuS)  in  Jmes  v.  Pengru,  (6  Veeey^  680.)  there  was  a 
plea  of  the  statute  of  limitations^  and  an  answer.  The 
former  was  objected  to  as  multifarious,  and  as  not  covering 
enough ;  and  the  answer  was  objected  to  as  overruling  the 
plea  by  answering  to  the  veiy  parts  to  which  the  plea 
went^  and  as  not  answering  the  material  charge  which,  if 
admitted,  would  have  taken  the  case  out  of  the  statute. 
It' was  observed,  upon  the  argument,  that  the  plea  ought 
to  go  to  every  thing,  except  the  charges  introduced  into 
die  biD  to  take  the  case  out  of  the  statute,  and  which  it 
was  neeessaiy  to  omtier.  The-plea  was  oveiruled  as 
covering  too  much,  and  ordered  to  stand  for  an  answer, 
with  liberty  to  accept;  and  though  that  case  (as  well  as 
the  one  which  foUowoA)  does  not  strike  me  as  dis- 
tingoisbed  either  for  precision  or  clear  distinctions, 
yet  it  is  important  in  this  respect,  that  Lord  EUan 
adopts  and  approves  of  the  rule,  in  the  very  words  of  JIfif- 
fwdy  ^^tfaat  if  any  matter  is  charged  by  the  bHl,  which 
may  avoid  the  bar  created  by  the  statute,  that  matter 
must  be  dented  generoOy,  1^  way  of  averment  in  the 
plea ;  and  it  must  be  denied  parHcularly  and  expressly,  by 
way  of  answer  to  support  die  plea."  The  reason  of  the 
rule  his  lordship  stated  to  be,  that  the  plaintiff  was  enti* 
tied,  by  exceptions,  to  compel  the  defendant  to  answer  pre- 
cisely to  all  the  cases  put  in  the  biB  as  exceptions  to  the 
statute.  In  the  next  case  of  Bayky  v,  Adams,  (6  Fesey, 
586.)  there  was  a  plea  of  the  statute  of  limitations,  sup- 
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1818.  ported  by  an  answer,  and  the  decision  was,  that  the  plea 
x^^*^^  was  not  sufficiently  supported  by  the  answer,  because  the 
OooDBioB.  chai^;e8  in  the  biU  were  not  sufficiently  answered.  There 
PsapLBToir.  was  a  good  deal  of  discussion  in  that  case  on  the  point, 
whether  the  averments  meeting  the  charges  in  the  biD 
ought  to  be  repeated  in  both  plea  and  answer;  and  two 
decisions  in  the  Exchequer,  {Pope  v.  BuA,  and  Edmund- 
son  T.  HarOej/j  1  Anst.  59.  97.)  which  held,  that  if  both 
plea  and  answer  met  and  denied  the  same  charges  by  the 
averments,  the  answer  would  overrule  the  plea,  were 
much  questioned.  I  need  not  now  enter  into  that  dis- 
cussion ;  and  even  the  Exchequer  cases  were  declared  to 
be  confined  to  awards.  It  seemed  to  be  admitted  through- 
out the  case,  that  the  afmoety  at  least,  must  contain  a  full 
and  particular  denial  of  the  charges ;  and  perhaps  the  bet- 
ter opinion  is,  that  a  general  denial  will  be  sufficient  in 
the  plea. 

Tlie  result  is,  that  a  plea  of  the  statute  is  bad,  unless  ac- 
companied with  an  answer  aiding  and  supporting  it,  by  a 
particular  denial  of  all  the  facts  and  circumstances  charged 
in  the  bill,  and  which  form  an  equitable  bar  to  the  plea  of 
the  statute.  ,  The  plea  in  this  case  has  no  such  accompa- 
nying answer,  and  it  must  be  overruled.  The  usual  order 
in  such  cases  is,  that  the  plea  stand  for  an  answer,  with 
liberty  to  the  plaintiff  to  except ;  but  in  some  ot  the  cases 
the  plea  was  declared  to  be  overruled,  and  the  defendant 
ordered  to  answer,  saving  to  himself  the  liber^  to  insist 
on  the  statute  in  the  answer.  That  is  the  better  course 
in  this  case ;  for  to  order  the  plea  to  stand  for  an  answer, 
with  liberty  to  the  plaintiff  to  except,  would  be  prolonging 
the  litigation,  as  we  may  take  it  for  granted,  from  the  pal- 
pable insufficiency  of  the  plea  as  an  answer,  that  the  plain- 
tiff would  except,  and  the  defendant  be  finally  compdled 
to,  a  fuller  answer. 
I  shall,  therefore,  overrule  the  plea,  with  costs,  and  order 
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the  defendant  to  answer  in  six  weeks,  when  be  will  still      1818. 

hare  die  liboty  of  insisting  on  the  ben^t  of  the  statute  ^^0^f^'%/ 

in  bis  answer.  tawtia, 

Order  accordingly.         1^^^^- 


Thompson  against  BESBr'and  Van  Beubek. 

Wlwre  fte  ptaSntiff  wu  awd  at  btr,  [ok  notes  idl^ged  by  him  to  bo  u^luriouf,       Ji^  1. 
and  1m  raffuwd  a  TOidiet  and  jodfl^flBt  to  be  toiMB  agaiiitt  bim,  wMboot  nak- 
lag  a  defiNiooy  or  applying  totkia  oovt,  on  a  bin  of  difoovery,  in  4ue  aetaoB, 
he  was  beU  cooelBded,  and  aot  entitled  to  nUef 

Anaaaignmeatof  a  debt,  nrorfonain  Staereation,  to  a  tbird perioa>  wbobaa 
iDMlirladge  of  tbe  etfglnal  tnaaaetiena,  irffl  not  eorer  it  from  the  aeno^ 
the  eomt    And  wheie  anficient  gronnd  appewed  to  toppeit  the  dnige  of 
urary,  a  refeienee  was  eideied  to  a  BSaster,  to  take  an  aceonat,  fte. 

THE  bin  Stated  that  the  plaintii)^  having  become  em- 
barrassed  and  pressed  for  money  to  pay  certain  debts, 
made  a  note,  dated  March  12,  1807,  in  favour  of  John 
Ward,  (a  broker)  for  500  dollars,  payable  in  sixty  days ; 
and  on  the  19th  of  Mardi,  he  made  another  note  to  /.  W. 
for  the  like  sum,  payable  in  60  days,  for  which  he  re- 
ceived of  /.  ft.  1,000  dollars,  but  was  obliged  to.  allow 
him  interest  thereon,  at  tihe  rate  of  two  per  c&U.  per  numth. 
That  the  plaintiff  wad  utider  the  necesuty  of  renewing 
these  notes,  as  they  became  due,  and  on  such  renewal,  to 
aflow  the  same  rate  of  interest ;  that  the  notes  continued 
to  be  ri^newed,  from  time  to  time,  uiitfl  by  adding  the  in- 
terest to  principal,  he  became  indebted  to  /.  FT.  in  the 
sum  of  2,089  dollars,  for  which  he  gave  his  note;  that 
/.  fF.  was  at  that  time  himself  indebted  to  the  defendant 
J}m^,  by  notes,  on  which  usurious  interest  had  been  al- 
lowed to  A,  at  the  rate  of  two  and  a  half  or  three  per  cent, 
per  month ;  and  the  plaintiff  in  order   to  satisfy  Ward, 

Vol.  hi.  51 
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1818.  and  enable  him  to  comply  with  the  demand  of  B^  was  com* 
y^^^^  pelled  to  make  another  note  to  Wardi  for  the  said  2,089 
TBOMnoir  dollars,  and  to  procmre  it  to  be  endorsed  by  Jcka  E.  Rus- 
sd  and  Edward  Childs^  which  note,  so  endorsed,  was  de- 
livered to  the  defendant  B^  at  his  request,  in  exchange 
for  the  notes  of  Wardy  to  B.,  and  on  such  exchange,  £.  ex- 
acted and  received,  for  the  thirty  days  the  plainti£Ps  note 
bad  to  run,  interest,  at  two  and  a  half  or  three  per  cent., 
and  also  fifty  dollars,  advanced  by  Wardi  as  a  premium  for 
making  the  exchange  of  the  notes.  That  on  the  Ist  of 
JVboemAer,  1810,  the  plaintiff  made  another  note  for  1,219 
dollars,  payable  three  months  after  date,  to  Evander  ChUdSy 
being  in  consideration  of  the  renewal  of  certain  other 
notes,  made  at  usurious  interest  That  on  the  2d  of 
J^Tovembery  1811,  the  plaintiff  made  another  note  to  £. 
CRiMi,  for  1«976  dollars,  payable  in  60  days,  on  which 
usurious  interest  was  exacted,  and  given  in  exchange  and 
renewal  of  former  usurious  notes.  That  interest  was  paid 
on  all  the  notes  above  mentioned,  from  their  inception  to 
their  last  renewal,  at  the  rate  of  two  and  a  half  or  three 
per  cent,  a  month.  That  the  defendant,  to  whom  the  notes 
were  transferred  }ff  ChUds^  had  knowledge  of  the  usuiious 
considerations,  and  did  himself  receive  usurious  interest ; 
and  that  he  becamepossessed  of  the  last  mentioned  note, 
for  1,976  doUars,  as  bring  the  accumulated  amount  of 
principal  and  usurious  interest,  at  the  rate  aforesaid,  after 
many  renewals  of  a  note,  or  original  Joan,  of  one  hundred 
dottarej  given  by  Lewis  /.  Costigany  to  the  defendant  B^ 
and  endorsed  by  the  plaintiff  At>m  motives  of  friendship. 
That  the  plaintiff  thus  became  liable  upon  his  three  notes, 
to  6,284  dollars,  and  87  cents. 

That  prior  to  the  10th  of  May,  1811,  the  plaintiff  be- 
came indebted  to  the  defendant.  Van  Beuren^  (a  broker,) 
in  a  certain  sum,  by  means  of  usurious  loans,  the  amount 
of  which  the  plaintiff  could  not  now  ascertain.  That  £. 
Childs^  J.  J.  Ward  and  John  E.  Russel,  were  also  indebt- 
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ed  to  Fan  Beuren  on  notes,  all  of  which  were  founded  on  1818. 
usurious  loans ;  that  the  defendants  confederating  together  \^^v^b/ 
to  get  possession  of  the  plaintiff's  property,  procured,  by  THOKPioir 
their  attoniey,  judgments  to  be  entered  upon  the  demands  p«»»^- 
of  the  defendant  B.  against  the  plaintifi^  by  confession, 
bond,  and  warrant  of  attorney,  given  as  security,  amount- 
ing to  5,S84  dollars  and  27  cents,  and  also  an  assignment 
from  the  defendant  F.  B.  to  the  defendant  Berrtfj  of  four 
judgments  against  the  plaintiff  and  against  Chilis^  Wari^ 
and  Rimdi  on  theur  notes  or  endorsements,  and  which 
judgments  at  the  time  of  the  assignment,  were  usurious,  and 
well  known  and  understood  so  to  be,  between  the  defend- 
ants, and  that  the  defendant  B,  further  exacted  large  sums* 
for  forbearance  thereon,  particularly  the  sum  of  22&  dol- 
lars and  34  cents  from  the  plaintifl^  in  a  note  given  by  him, 
and  indorsed  by  T.  Colyer.  That  instead  of  the  plaintiff 
being  indebted  to  the  defendant  B^  the  sums  above-men^ 
tioned,  amounting  to  6,363  dollars  and  41  cents,  there 
would  be,  if  the  account  was  fairly  taken  upon  their  money 
transactions,  and  lawful  interest  only  allowed  in  every 
case,  upon  the  sums  actually  lent,  a  considerable  balance 
due  to  the  plaintiff.  That  the  defendant  B.  has  caused 
executions  to  be  issued  on  the  judgments  against  the  pro- 
perty of  the  plaintiff  which  is  advertised  for  sale  by  the 
sheriff.  The  plaintiff  waived  all  forfeiture,  and  was  willing 
to  pay  what  was  legally  and  justly  due;  and  prayed  for 
an  injunction,  and  for  general  relief  &c. 

Several  affidavits  were  annexed,  verifying  the  facts 
stated  in  the  bill. 

The  defendant  B.  in  his  answer,  denied  all  knowledge 
of  the  transactions  between  the  plaintiff  and  Ward^  but 
believed  it  probable,  that  certain  sums  were  paid  on  the 
renewal  of  the  notejs.  He  set  forth,  at  length,  the  parti- 
culars of  the  transactions  with  Ward  and  the  plaintiff 
which  it  is  unnecessary  to  state  here. 

The  answer  of  Van  Beuren  also  stated  the  particular 
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1818.  tranaactions  as  to  the  notes  mentioned;  and  that  in  Sep- 
\jfhri^r  ismhtTj  1810,  the  notes  being  unpaid,  be  eommenced  suits 
Tftoyttov  agunst  the  plaintiff,  CUIcb^  Ward^  and  tbmd^  reqpec- 
tivdj,  as  mn^er  and  endorsers;  and  issues  having  been 
^regidaily  joined  in  the  suits,  they  were  noticed  for  trial  at 
the  sittings  in  ^eiD-Ymk^  in.^prtl^  1811,  when  inquests 
were  regularly  taken,  by  defauH,  pursuant  to  notice,  and 
that  (Mds  was  a  witness  for  the  plidntif^  m  three  o(  the 
causes,  and  judgnients  were  entered  up  in  the  Supreme 
Court,  on  the  10th  of  JUiq/,  181 1,  on  the  verdicts  so  found 
byihejuiy. 

Beplications  were  filed,  but  no  pro<^  were  taken  on 
dther  nde.  The  cause  was  brought  to  a  hearing  on  the 
pleadings. 

Sampam^  for  the  plaintiff. 

C  BiJL^M$ii  for  the  defendants. 

The  CHA29c£tLOR«  The  plaintiff  appears  to  have  been 
most  grievously  oppressed,  by  a  series  of  usurious  exac- 
tions, and  it  seems  indispensable  to  justice,  that  such  a 
idctim  should  be  relieved.  There  is  suffident  ground  for 
^stegarding  the  judgment  confessed  in  Jamsmry^  1811^ 
and  for  opening  the  acoounts  at  huge,  from  the  very  oom* 
meneement  of  the  dealings;  nor  can  it  be  permittid  that 
the  usury,  aceumulated  while  the  plaintiff  was  in  the  biada 
of  Ward^  should  be  covered  by  the  assignment  of  that 
debt,  to  the  defendant  Berry ;  who,  by  bis  own  an- 
swer, spears  to  have  had  sufficient  knowledge  of  those 
dealings*  Thestatutelimitinginterest,  is  the  old  and  es- 
tablished law  of  the  land,  and  it  is  the  du^  ^the  court  to 
support  it  Usury  vitiates  every  transaction;  and  even  a 
knajlde  holder  of  the  tainted  instrument,  cannot  prolect 
himsdf.  The  court  has  nothing  to  do  with  the  theories 
that  are  now  ailoat,  condemning  aB  legal  limitatioBS  of 
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iat6re$t    Tbe  policy  of  the  law  rests  with  the  legislature)      1818. 
not  with  the  courts  of  justice.    But  I  am  not  prepared  y^v^i^ 
to  aBoW)  that  the  wise  statesmen  and  profound  jurists  of  "^^^^^ 
every  precedingagei  have  on  this  pcMnt,  been  the  abettors     ^^n^- 
of  a  stupid  and  barbarous  system.    Laws  against  usury)  utility  wdpo- 
haive  uniform^  prevailed  in  all  enlightened  and  commer-a^MuCMiy/ 
cial  nations,  ancient  and  modem,  and  this  feet  weighs 
heavily  against  an  untried  theory.    I  should  doubt  whe- 
ther there  be  any  just  analogy  between  the  interest  of  mo- 
ney, and  U)e  price  of  artidea  of  commerce,  which  is  left 
to  regulate  itself.    The  loan  of  money  creates  tbe  inte- 
itBiting  rdation  of  dAtcr  and  ctMty^  which  haS|  in  all 
ages  of  the  world,  produced  ftarfgl  consequences ;  and , 
to  preserve  the  laws  of  justice  in  that  relation,  has  hither- 
to  required  the  utmost  sagacity  on  the  part  of  government, 
and  the  greatest  wisdom  and  firmness  in  the  administra- 
tion of  justice.  I  should  apprehend  dangerous  effects  upon 
the  public  morals,  if  creditors  were  left  at  liberty  to  de- 
mand what  rate  of  interest  they  please,  and  compound  in- 
terest when  they  please,  without  being  under  any  admo- 
mtion  of  human  laws.    I  consider  the  statute  against 
usury  to  be  a  check  to  hard-hearted  avarice,  and  a  protec- 
tion tbrown  around  the  necessitous.    ^^  Nothing  is  clearer 
to  my  mind,''  said  that  very  able  lawyer  and  statesman, 
Itfd  Ch.  iMtfifcb>  than  that  in  a  commereial  country, 
tut  stfltute  of  UBui^  ought  to  be  strictly  enforced." 

h»  to  the  judgment  in  fitvour  of  Van  Btwm^  the  plain- 
tiff IS  eennhided,  and  cannot  be  rdieved.  He  suffved  a 
verdict  to  betaken  against  him  at  law,  when  he  might  liave 
pleaded  tbe  statute  of  usury,  ar»  upon  certain  tarms,  ob- 
tanad  the  aid  of  a  bffl  cf  fiscovery.  He  neglected  to  use 
his  means  of  defence  in  due  season,  and  it  is  now  too  late. 

THa  Cowti  accordingly  directed  a  reference  to  a  Master 
to  take  and  state  an  account  between  the  plaintiff  and  de- 
lendant  JBeny;  and  that  in  taking  the  same^  aUthe  matters, 
account^  charges^  dealings  and  transactions,  included  in 
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1818.      the  judgment  for  5,284  doUars,  and  87  centp,  confessed  by 
vj^v^^  the  plaintiff  to  the  defendant  Berryy  and  mentioned  in  the 
^"       pleadings,  be  opened  from  the  time  of  the  first  loan  from 
HoiMioir.     John  L  Wardy  as  stated  in  the  pleadings ;  and  that  the 
defendant  Berry  be  credited  only  with  the  monies  co- 
vered by  the  said  judgment,  and  actually  loaned  to  the 
plaintiff  or  paid  to  or  for  him,  or  received  by  him,  toge- 
ther with  the  lawful  interest  thereon,  from  the  times  the 
same  were  loaned,  paid,  or  received.  And  it  was  fijrther  di«^ 
rected,  Aat  the  Master  make  rests,  at  such  times  as  it 
shall  appear  that  the  accounts  were  liquidated,  or  the  notes 
renewed;  and  that  for  the  better  taking  the  accounts,  Ae 
.     parties  were  to  be  examined  on  interrogatories,  and  to 
produce  all  books  and  papers  in  their  custody  or  power, 
relating  thereto,  upon  oath,  before  the  Master,  as  he  should 
direct. 

Decree  accordingly. 


KiEK  ogainA  Hodgson  and  others. 

Jmi  15,    and  When  eo-piitnen  in  tnd«  engaged  i  etoiR^  at  bookkeeper  and  eathier,  ata 
Jviift,  fizad  stlaiy,  for  two  yean,  with  an  nnderttanding  that  he  ihoold  hafe  a 

larger  eompcnflation  ai  the  bnalneei  cartended  and  hit  dotiei  inereaaed ;  and 
during  the  diird  year  it  wns  diflcorered  thet  the  eleilc  and  oferdrawn  BBoneys 
belonging  to  the  firm,  and  applied  the  ■ame  to  hu  own  iiae»  efwfaieh  he  after- 
ward! rendered  a  atateoMnt ;  hot  a  OMQority  of  the  paitnen»  afkerwwda, 
eontinned  him  in  their  employ  :  Hdd^  tliy  fc#  was  entitled  to  an  inereaaed 
cooipeniation  for  his  senrices  after  the  seeond  year,  the  &et  of  eontinvipg 
him  in  serriee,  after  a  diseoveiy  of  his  improper  eondnet,  beh^  an  admission 
^  that  he  had  not  forfeited  huri^t  to  an  inereaaed  dowanoe.    Theaetofa 

najofity  of  the  partners  of  a  fiim,  binds  ttie  rest 

IN  1813,  Easthumy  Kirk  and  Daumes,  entered  into 
partnership  as  booksellers,  and  employed  the  defendant, 
Hodgson  as  a  clerk,  and  as  their  hodldkeeptr  and  cosMer, 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  401 

at  a  salJAry  of  500  dcdiars  for  the  first  year,  and  600  dollars      1818. 
for  ereiy  subsequent  year;  ahd  he  continued  in  that  em«  v^^v^^ 
ployment  until  the  filing  of  the  original  bill  against  him,  on       ^^ 
the  10th  of  ,3prily  1816,  and  which  stated,  that,  on  the  2d    Hopqiay. 
of  *SprU^  1816,  the  plaintiff  £1,  having  examined  the 
books  of  account,  with  a  view  to  ascertain  the  state  of  the 
accounts,  discovered  a  large  deficiency.    That  the  defend- 
ant, on  application,  made  a  statement,  in  which  he  set 
forth,  3,917  dollars  and  84  cents,  Vhich  he  had  loaned  to 
himself  and  secretly  appropriated  to  his  own  use,  and  had 
not  entered  the  same  in  the  books,  &c.    The  bill  also 
stated,  that  H.  was  about  to  leave  the  state,  and  prayed  for 
a  discovery,  and  an  account,  and  for  a  writ  of  ne  exeat. 
On  filing  this  bill,  in  the  name  of  E^  K  and  D^  and  which 
was  sworn  to  by  K,  the  defendant,  H.,  was  held  to  bail  in 
the  sum  of  2,600  dollars. 

Eaeibum^  who  acted  for  himself  and  Daumesj  who  was 
ab^i^t,  refusing  to  permit  their  names  to  be  used  as  plain- 
tifis  against  H.;  Kj  on  the  4th  of  Jlfoy,  1816,  filed  a  sup- 
plemental and  amended  bUl  against  IT.,  E.  and  D.,  in 
which  he  charged,  that  the  greater  part  of  the  sum  taken  by 
H.  was  with  the  privity  and  connivance  of  the  djefend- 
ant  £.,  and  to  deceive  the  plaintiff;  and  that  H.  was  in- 
duced not  to  make  the  entry  of  the  said  sum,  for  the 
purpose  of  deceiving  the  plaintiff  as  to  the  state  of  the 
partnership  funds.  That  £.,  claiming  to  act  for  himself 
and  D.,  continues  still  to  employ  ^.  as  a  clerk  of  the  firm, 
&c 

Prayer  for  a  discovery,  and  that  the  defendant,  £.,  may 
be  directed  to  discharge  the  defendant  H^  from  the  em- 
ployment of  the  firm,  and  that  a  receiver  of  the  property  and 
moneys  of  the  firm  may  be  appointed,  and  that  the  defend- 
ants may  come  to  an  account  with  the  plainti£^  &c. 
*  The  answer  of  Eastbum  adnutted  the  employment  of 
A,  as  clerk,  at  a  salary  of  500  dollars  for  the  first,  and 
600  dollars  for  the  next  year,  with  an  understanding, 
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1818.     hoirever,  th«Kt  his  ftakry  riiodd  be  tttcreased  vHOi  fbe  m* 

\^v%k/  crease  of  business,  And  of  his  services.    That  the  d^Bdt 

"^^^^       in  the  cash  account  was  discorered  in  Mitrd^  1816 ;  but 

Hot>o«oir.    ^.  being  disent,  did  not  learn,  untit  .^prtl  Sd,  1816,  dlat  (he 

deficit  was  whoDy  occasioned  by  the  overdrttwnq;  of  ft, 

who  then  exhibited  a  statement,  by  which  it  8|>pearedy 

thai  he  had  taken,  and  not  charged  in  (he  ledger,  8,df  7 

doUafs  and  84  cents,  and  had  ti^eh  and  charged  653  dd- 

hrs  and  18  cents — ^making  4,571  dollars  and  2  cents;  and 

had  chafed  his  salary  for  three  years  at  1,700  doBars^  and 

400  dollars  for  the  board  of  E^  K.  and  B. 

The  defendant  E.  denied  all  knowledge,  of  the  moneys 
but  what  he  derired  fixmi  the  account  exhibited  by  fi.,  afld 
the  schedule  annexed:  He  denied  all  eoBusion  widi  H^ 
and  any  knowledge,  or  even  suspicion  of  the  oveidrawiti^ 
by  H^  until  informed  as  aforesidd;  and  he  areitedi  fliit 
no  part  of  the  money,  so  taken  by  JST.,  Was  erer  applied 
tothe  use  of  the  defendant  E,  Ifatt,  after  Ihe  ffiscovery  of 
the  feet  of  its  bebg  so  taken,  he  contsnued  jET.  in  die  ser- 
Tioe  of  the  firm,  but  took  the  management  of  the  ca^  c6ft- 
cems  in  his  own  hands.  That  he  bdieved  diat  Aie  mords 
cfH.  were  not  deprared,  but  that  he  was  led  to  oV(^ 
draw  from  negligence  in  his  private  concerns,  coupled  wi(h 
the  expectation  of  tin  increased  aHowance  for  Ins  sertices^ 
rather  than  from  any  intention  to  deceive.  TTiat  ib»  de- 
fendant, D.,  was  then  in  EuropCj  and  had  left  the  defend- 
ant, E.^  a  ftiS  power  of  attorney,  dated  29th  JibMiAerj 
1815,  to  act  in  his  name,  and  for  him. 

The  defendant,  DowneSy  also  put  in  his  answer,  on  the 
1st  of  Jmcj  1817,  which  agreed  with  that  of  JB. 

The  defendant,  B.  in  his  answer  admitted  the  over* 
drawing  by  him,  but  denied  that  it  was  done  secredy,  or 
with  any  fraudulent  views,  but  under  circumstances  be 
deemed  excusable.  That  he  was  assured  by  JB.  that,  after 
his  second  year,  his  salary  should  be  enlarged,  as  the  busi- 
ness extended,  and  his  duties  increased;  that  thebu^ess 
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iaeiMSed  and  liis  oemces  were  very  great^  and  that  he  I91& 
continued  to  peifolnn  his  services  from  a  conviction  HM 
he  shotfld  receive  on  increased  compensatioo ;  that  he  had 
no  idea  HM  he  had  overdrawn  to  so  large  an  amount,  until 
in  Mard^  1816,  when  he  discovered  it  to  his  astonisbmenfv 
but  hefieved  that  the  firm  would  dlow  him  an  inoriease  6( 
salaiy  equal  to  the  deficit  That  his  salary  ought  to  %ave 
exceeded  l^OOB  ddlars  per  annum,  and,  cdso,  a  odmt>ett- 
sation  for  extra  services. 

Several  witnesses  were  examined  in  the  causey  which   June  16A. 
was  brought  to  a  hearing  the  15th  of  June. 

T.  A.  Emnut,  for  the  plaintiff. 

WMs  and  Bristedj  contra. 

The  Ghancellob.  This  is  a  suit  by  one  of  the  three  My2i. 
copartners  of  the^ate  firm  of  £(Uf6tim,  kirk  Sf  Cb.,  agaihst 
ttie  otfadr  two  copiarlhers,4aid  against  their  clerk  and  book- 
keeper. SMg^on^  the  deik,  is  charged  with  a  Inreach  of 
trust  in  secret  and  unaufht>rized  appropriations  xX  money; 
and  ficu^bttm,  one  of  the  copartners,  acting  in  the  iiame  d* 
himsdf  and  the  other  partner,  Ikmus^  is  charged  as  ah  ac- 
complice, and  that  the  moneys  were  taken  with  his  privity 
and<K>nnivance,  and  for  his  use. 

The  defendants  have  all  answered,  and  proof  has  been 
taken.  The  charges  as  to  the  cleik  are  admitted,  but 
there  is  no  proof  of  any  of  the  injurious  aOegations  against 
EMhwn;  nor  have  they  even  been  attempted  to  be  proved. 
There  is  no  ground  for  any  decree  as  against  him,  and  he 
is  justly  entitled  to  the  costs  of  his  defence.  It  is  stated, 
and  admitted,  that  EtUthixm  acted  in  the  name,  and  on  the 
behalf  df  XHnofies,  who  was  then  absent  in  Eun^  and 
that  he  thus  united  in  hims^the  powers  of  a  majority  of 
the  JSrm,  but  the  charges  In  the  supplemental  bill  di  privity 
and  ccmnivance  on  tiie  part  of  £a«t6um  are  confined  to 
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WIS.     bim  individuaUy,  and  do  not  refer  to  his  r^reeentative 
^^^4^^  character.     They  are  personal  accuaationSi   and  though 
^^       the  plaintiff  is  juatly  chargeable  with  coats  for  having  made 
them,  there  does  not  seem  to  be  the  same  reason  why  he 
"should  pay  costs  also  to  the  defendant  Dcwnes,    He  is 
not  implicated  in  the  allegations,  and  he  was  of  necessity 
made  a  party  defendant,  mnce  Us  agent  and  partner,  Eastr 
hum,  refused  to  permit  dther  of  their  names  to  be  used 
as  complainants. 

The  only  real  question  in  the  ease  is,  as  to  the  allow- 
ance to  Eodgsony  and  what  special  direbtions  ought  to  be 
given  to  the  Master,  in  taking  and  stating  the  account 
against  him. 

There  is  no  dispute  as  to  the  amount  of  moneys  wUch 
Hodgson  has  received,  and  must  account  (or.  It  was  fuBy 
and  frankfy  disclosed  by  him  when  the  discovery  of  his 
overdrawings  was  first  made.  It  is  dso  agiee^  that  bis 
cert^n  salary  was  500  dollars  for  the  first  year,  and  600  ' 
for  each  of  the  two  succeeding  years,  but  there  was  also 
encouragement  given,  and  assurances  made,  of  an  increase 
of  compensation.  The  defendants,  EaMwm  and  Downess 
admit,  in  thdr  answers,  that  there  was  an  understanding 
with  him  when  he  was  emfdoyed,  that  his  salary  should  be 
increased  with  the  increase  of  business,  and  of  his  ser- 
vices. It  is  also  proved  by  Eastbur%  in  his  testimony  as 
a  witness,  that  he  proposed  to  the  present  plaintifl^  that 
Hodgson  should  have  an  increase  of  salaiy  as  the  business 
increased,  and  the  plaintiff  agreed  to  the  proposition,  and 
this  proposal  he  then  communicated  to  Hodgson.  Ano- 
ther witness  (FTm.  B.  QUUyi)  has  heard  the  plaintiff  say, 
that  Hodgson  ought  to  have  a  larger  salary,  and  that  the 
one  originally  agreed  on  was  inadequate.  The  same  ad- 
missions of  the  plaintiff  were  also  made  to  Wm.  Van  Hook. 
After  these  acknowledgmentsof  allthe  partners,  and  after 
these  affisurtmoes  originally  given  to  Hodgson,  there  can  be 
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no  doubt  of  his  daim  to  a  compensation  for  the  two  hat      1S18. 
years,  beyond  the  original  stipulated  sum.  \^^y'^^/ 

Not  only  the  increase^  but  the  amount  of  that  in-  ^^ 
crease  has  also  been  ascertained  and  admitted.  The  wit*  Hopaioy. 
nesses,  GtOey  arid  Van  Hook^  both  think,  that  the  present 
plaintiff  mentioned  to  them  the  sum  of  1,000  dollars,  as  the 
proper  salary  allovrance,  and  Eastbum  says  also,  that  the 
services  of  flcM^son,  were  worth  that  sum.  The  admis* 
sions  and  proof  are  uniform  and  abundant  in  favour  of  his 
great,  incessant  and  laborious  services,  as  derk.  A  wit- 
ness examined  on  the  part  of  the  plaintifl^  (D.  D.  tSrdun) 
says,  that  there  is  no  general  rule  about  the  salaries  of 
clerks  in  bookstores;  that  he  thinks  600  dollars  ^  aVery 
moderate^'  compensation ;  that  Hanson  devoted  14  hours 
a  day  to  his  duty,  and  earned  1,000  dollars  a  year. 

I  have  no  doubt,  therefore^  of  the  just  title  and  equitable 
claim  of  &e  defendant,  Ho^saoy  to  an  increased  allow- 
ance to  1,000  dollars,  unless  that  title  and  claim  have  been 
lost  by  his  breach  of  trust.  I  was  stron^y  inclined  to 
think,  upon  the  argument,  that  the  defendant  Hoigzm  had 
forfeited  that  claim,  but  upon  a  more  matiite  examination 
of  the  case,  I  do  not  now  think  so.  A  majority  of  the  firm 
continued  lum  afterwards  in  their  employment,  and  this 
fact  is  decisive  in  favour  of  the  continuance  of  his  rights. 
it  is  evidence,  dso,  that  he  had  not  forfeited  their  confi- 
dence, and  that  the  overdrawings  charged  and  confessed, 
were  not  understood  by  them  to  be  acts  of  intentional 
firaud.  They  cannot  be  set  up  by  the  firm  of  Eastimm^ 
ISatk  8[  Co^  against  his  daim,  founded  on  their  promises 
and  acknowledgments,  and  his  services.  That  firm  had 
a  perfect  right  to  continue  him,  if  they  diought  proper. 
They  were  the  best  judges  of  the  case,  under  all  its  cir- 
cumstances, and  they  are  estopped  firom  setting  up  these 
acts  of  lus,  as  ground  of  discharge  to  themsdves,  from 
prior  and  just  engagements. 

Itistniethatthepluntifl^  as  oneof  ^at  firrn^  did  not 
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lft)8.      agr^  to  continue  Hodgson  as  clerk,  but  the  nnyority  of 
^^gpxi^^r  the  firm  had  an  equal  right  to  exenuse  their  judgment,  god 
^^      to  continue  him.    The  act  of  the  majority  must  govwn 
^^^•^t    in  these  fitftle  communities,  as  wdl  as  in  CFeiy  other,  un- 
less special  provision  be  made  to  the  contraiy.    Where 
the  major  part  of  the  part  orniers  of  a  ship,  setded  an  ac- 
count of  tlie  profits,  it  was  held,  to   condude  the  rest. 
{BMmon  t.  Thmnp$on^  1   Fern.  465.)    All  that  can  be 
requnred  is  good  faith  in  the  discharge  of  copartnership 
duties,  andjthere  is  nothing  in  this  case  to  impeach  it 

I  shaD^  therefore^  direct,  that  the  Master  ailovr  Id  the 
defendant  Hodgsoni  asalarj  of  1,000  dollars  a  year,  for 
the  last  two  years,  instead  of  the  600  dollars  originally 
stipulated.  With  respect  to  the  charges  c£  Hodg^oa^  for 
boarding  the  plaintifl^  and  the  defendant,  EaMibum^  and 
Messrs.  B.  and  /.,  die  Master  is  to  inquire  whether  die 
wbok  or  what  part  of  these  cfaaiges  have  been  included 
in  the  setdement  of  the  copartnership  accounts  of  East- 
bmmyJBA^  Co.  by  the  ubitratora  to  whom  these  accounts 
were  iiefeired,  and  to  admit  such  of  them  as  hare  been  al- 
Icfwed  by  the  arbitrators.  The  Master  is,  also^  to  be  di- 
rected to  take  and  state  an  account  of  the  separate  inte;- 
rest  of  the  pliuntiff  in  the  balance  that  may  be  found  due 
from  the  defendant,  H^  to  the  house  of  £.  £  Sf  Co^  and  of 
the  separate  interests  of  the  defendants,  £.  and  D^  and 
rqiort  thereon. 

Decretal  order  accordingly. 
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Sbaw  dgiDnal  SiuiiFimpliMdied  Witfi  Harsed.  SaAig, 

b^  hotbuid,  for  a  dif eoreiy  and  aceovpt  of  tlie  eo-partneiiship  aitate  aa4 
dteeti;  aadlka  raifflirftig  pattuar  daBfe^itad  to  that  put  of  Um  Un  WUdi 
aom^lkdiiaoMty,  illigitii  tlMtU  Mighi  attlittBi  bte  tia  fitwrlNw  wiim 
tftauafcMMlawaof  the  Cli#M  ^Mm,  but  witlMMil  ihairuig  Iwiror  fw 
wliat  cattalM  ihonld  inevr  a  penalty  by  a  difeorery,  tha  eowt  oremiledtlie 
daBMuren  mehagaiiafalallasatiaoBOtbaiBf  iotileiaBtto  bar  tbadbeoivt* 
ty,  fatbafctiiitWDc. 

THIS  was  a  biD  by  the  plaintiff,  as  widow  of  Robert  My  2d. 
Shofpi  deceased,  against  fte  defendants,  as  executors  of 
Robert  Sharpy  widi  whom  the  defendant  John  Sharp^ 
was  in  copartnership  at  the  time  of  the  death  of  Robert 
Sharp.  The  bill  was  for  a  dlsoov^rf  and  account  of  the  co- 
partnership estate  and  effects,  in  which  the  plaintiff  was 
sttitdd  to  be  interested  und^  ^e  wiU  of  her  late  hoeband!. 

1^  d^ndaat)  /lAti  Sharps  wwrneriA  parta.  oC  tha  hiU, 
and  demurred  to  so  nimh4>f  the  bift  as  sougift  a  diseoter; 
tt  (be  nature  a^d  object  of  the  tn^de  carried  on  by.  ttie 
late  copartnership,  on  the  ground  that .  the  plaintiff  had 
no  intfireat  thcfekii  and  that  a  discov^epry,  migbt  sutgeot'  die 
d^^ndapt  to.papsaiMl  panalties,  under  the  rev^ae  laws 
of:^ei  linked  Statue. 

Qm^foif  thedefoDdaat,  ai^din  support  of  the  demurrer. 

Ori^ibrtb^plm^tiff. 

The  Chancellor  overruled  the  demuner,  and  ordered 
the  defendant  to  4n«wer«  Hesai^  thait  the  plaiitiff  dis- 
olofeisdby  her  Wll  that  she  hsA  .an  interest  intbe'co-partiiei* 
sUpppopcffty,  «nd  wafi  enticed  te  a  ftdt  disteoveqf.  Thevo 
was  nothing  etai^  or  itB(iwred>  that  neeessarQy  led  taai^ 
forfeiture ;  and  if  such  a  general  aDegation  was  sufficient  to 
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1818.      protect  a  party  from  making  a  discovery,  it  could  be  used  as 
a  pretext  in  every  case.    It  ought  to  appear  either  by  the 


Qj^nmtt.  ^^  ^'  ^  stated  in  the  demurrer,  why  and  wherefi)re  a 
-forfeiture  would  be  the  consequence  of  the  discoveiy. 
In  Chanmeeyy.  Tahourden,  {iMc  39S.)  it  was  shown  by 
the  demurrer.  How  far  it  might  be  material  or  proper 
to  disclose  in  much  detail,  the  nature  and  objects  of  the 
commerce  carried  on  by  the  houses  might  be  a  question 
hereafter.  The  defendant  could  not  bar  all  inquiry,  in  the 
first  instance. 

Demurrer  overruled. 


Ex  parte  Quackenboss. 

ActJimHwi,  OBdtr  the  itstnte,  tegt.  24.  eb.aO.  ■•eL7*  for  v^ant  trmUu  to 
eoBftty,  fte.  mvst  be  bypcftlioii  andaot  on  motion:    And  tlio  conno  it 
to  diraet  a  nfeNaee  of  tlM  potMoB  to  tho  Baiter  to  estaiM,  ind 
Om  fiwtf,  and  ropoit'the  •OHM,  with  hit  opinioiL 

JiMMM,  tiMtif  thotnutif  BOtiawrita^ortfaeiBfint  haa  an  iatoieit,  or  if 
itbo  a  doolMfid  caae,  tiio  etffiqf  91M  l»<atl,  wiU  bo  pat  to  hb  bilL 

M^  9A.  PETITION  of  the  heirs  and  devisees  of  Ms^P.  Quocfe- 

enioti,  deceased,  stating,  that  Iwo/c  Hanaony  in  his  lifetime, 
and  at  the  time  of  his  death,  held  certain  lots  of  land,  and 
also  certain  chosea  in  action^  in  the  petition  mentioned,  in 
trust  for  them,  and  under  an  express  trust  created  by  deed, 
and  that  he  died,  leaving  two  infant  children.  Prayer, 
that  those  infant  trustees  might  be  directed  to  convey  the 
land,  and  assign  the  securities  to  the  petitioners,  &c. 

The  Chancellor.  This  application  is  under  the  7th 
section  of  the  act  of  the  S4th  sess.  ch.  30.,  concerning 
idiotSy  hmoHcs,  and  infant  irusteeSy  and  which  section  was 
copied  from  the  stat.  of  7  Jhm.  c.  19.    The  statute  gives 
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the  jurisdiction  of  the  court,  by  petition ;  and  Lord  Eldon^      1818. 

in  Evdyn  v.  FanUr^  (8  Vtseyy  96.)  refused  to  make  an  v^^^^^ 

order  in  such  a  case  upon  motion  merely.    If  the  trust  did     ^Omiw 

not  appear  in  writing,  or  if  the  in&nt  had  an  interest,  or  if      Smitb. 

it  was  a  doubtful  case,  the  court  has  said  {ex  parte  Vernon^ 

2  P.  Wms.  548.,  and  see  also,  2  Fese;^  559.)  that  it  would 

not  interfere,  even  on  petition,  but  would  put  the  ceatuy 

que  trust  to  his  bill.    In  this  case  it  is  only  necessary  to 

ascertain  whether  the  infants  be  really  trustees  within  the 

act,  according  to  the  allegation  in  the  petition,  and  the 

usual  course  is  to  order  a  Master  to  inquire  and  report. 

This  was  done  in  the  case  ex  parte  Vernon^  and  also  in  the 

cases  ex  parte  JBerUofi,  and  ex  parte  Burton.    {Dickens  S94, 

396.) 

I  shal],^ccordingly,  direct,  that  the  petition  be  referred 
to  one  of  the  masters  of  this  court,  to  examine  into  the 
matters  of  feet  stated  therdn,  and  to  report  the  same,  with 
his  opinion  thereon,  and  that  he  give  notice  to  the  guardian 
or  next  friend  of  the  in&nts,  of  the  time  and  place  of 
such  inquiry. 

Order  accordingly. 


DfiNNmc  against  Smith  and  others. 

Wh«rea  Un  Is  filed  by  an  eieeiitort  far  a  MiUenMiit  of  hii  aeeoimti,  and  for 
ditelotiiitta  aa'to  diftrib«tioii»  &«.  tha  dafeadanU  are  not  entitled,  on  petitioB, 
to  an  Inapectlon  of  tho  aocounts  and  Tooehera  of  the  executor,  to  enaUe    - 
them  to  aaiwer  tlie  bOL 

ORAUSMi  sohcitor  for  defendant,  iq>on  petition,  moved,   JuSy  aoe&. 
that  the  plaintiff  deposit  with  the  Register,  his  accounts, 
and  vouchers,  as  surviving  executor  of  Thomas  SmUhj 
who  was  surviving  execut<»r  of  WtUiam  Smith,    The  bill 
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«rB8fera8M)eitient<)f 'bis  acooiiiilB,fthdfordii«cliciii0w 
to  diBtribution;  and  Ibe objector  the |MfitfM  WM^  to tiare 
an  itmpection  of  Ibe  papers,  to  entMe  fbe  dcCeiidatite  to 
answer 'the  d9L 

RM08,  contra,  oontended,  that  the  Motion  wae  unpre- 
cedented, rexatiouiB,  and  imneoesBaty ;  tiiat  whoa  tliey 
cameto  the  accounts  befihre  the  Master,  all  the  aeeomita 
and  touchers  mw^  be  'produced  rad  exataifled.  The  ImII 
oidyteqiriresihe  defendants  to  admit  What  tbqr  have  te« 
cdwd  or  deny  wibat  they  iMchai|;edwidi.  Oriet^iMnFe 
never  gone  ferther  than  to  re^uirt  before  ansWlslr,  tbe 
production  of  deeds,  set^brth  with  a  pr^eii. 

frr  Curiam.    Motion  denied.  • 


Beekman  and  others  ojfaiml  Wateks  and  others. 

TheplaiBtur,  on  petitiim,  afttr  •unrein  aad  «dEeept«m  to  Uie  anfiTMr,  nay 
■BMad  bif  baiby  tMiig  ocw  chti|M  and  mw  puftiei,  iqpMi  pqfMCiit  af 
CMts»  if  a  nawor  fluthar  amwar  banqairad;  and  Cba  ptaintiff  moat  aatand 
tbaofficaaoplaiof  fbabintakaiioatbytbadafaadaatiwbo  bara  appearad, 
aod  wbo  an  astfOad  to  aw  wedb,  iHtbj»  wjbieb  to  wawv  IM  aaMBdaagn^ 

la  eaaa  nawdafandaiita  be  addad  to  tba  biO,  tba  plaistif'  aaiy  ba?a  pioaaaa  of 
•tt^iMNia,  and  proceed  againat  tben,  in  tiia  oaoal  eooraa. 

AuputZd.  JUGGS^SorfhmiiSbt  on  petition  fowjled  op  affidavit, 
moved  for  leave  to  amend  his  bill,  aft«r  anemw  and  (ex- 
ceptions to  the  answer  submitted  to  be  answered,  by 
addrng  new  chai^  and  neiwpaftiefs. 

* 

W.  Dwfy  contra. 
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The  Chancellor  thought  that  the  plaintiff  upon  the    ^^^1^^ 
teasons  shown,  was  entitled  to  the  motion,  and  that  the  \^^i$m^ 
only  question  was^  as  to  the  terms.     The  bill  may   be    ^^^^.. 
amended  after  answer,  according  to  the  16th  and  17th    ^*^*'  j 
rules  of  this  court.    It  is  allowedin  Englani^  upon  pay- 
ipent  of'^&ced  suip  for.coe^  as  %Qi^  40«^  or  3L  ;  (2  Bro. 
291.    DUiumy  58.    JfewUmi^s  ft.  81 : ;)  but  we  have  no. 
i^<^  pfractic^;  and  if  anew  or  farther  answer  be  required^ 
it  oiigiit  to  be'upoi^  payment  of  €M(9  (d  he  taxed* 

lie foQowing order wa^  entered:  ^^ Ordered,  that  the 
plaintiflb  be  at  liberty  to  amend  their  bill,  by  addmg  such 
other  parties  defendants  as  they  shall  be  advised,  and  by 
introducing  such  ftrther  statements  and  charges  as  they 
shall  deem  necessary ;  and  that,  when  such  amendments 
shdl  be  made^  and  the  plamti&  shall  have  amended  the 
copies  of' the  bin  aEready  taken  out  by  the  defendants  who 
have  appeared  and  answered,  that  the  defendants  shall  an- 
swer such  amendments^  within  six  weeks  thereafter,  and 
after  service  of  a  copy  of  this  order,  on  their  solicitor,  or 
in  de&idt,  that  the  biU,  as ,  amended,  t)e  taken  f¥o  conjmo 
against  them,  and  an  order  for  that  purpose  may  be  enter-' 
ed;  that  siieh  amtodments  shaO  not  prejudice  the  injunc^ 
tioD  issued,  nbr  invafidate  the  order  for  taking  the  bill 
pro  eoitfmo  against  two  of  the  defendants ;  that,  with  re^ 
gafd  to  such  new  defendants  as  may  he  added  to  flie  bil^ 
theplaitotiffii  nlay  have  process  of  subpoena  against  them 
and  proceed  thereon  as  usual.^ 


V0L.1IL  53 


Digitized  by  VjOOQiC 


412  CASES  IN  CHANCERT. 

1818. 


W0«|IW1BP 

B^BAtMMu.  Woodward  agaimi  Schaxegll  and  others. 

A  writ  of  nc  cxMl  rqwUfM  may  Mfoe  agti&pt  a  ftmigner,  or  eitiMB  of  aaotk' 
eratatetaadoodMMiidawiaiBgabnNid;  bnttbcwritwtttbe  diteliaig«d  od 
the  dcftadut't  gimg  uatnis  to  abiio  the  deeree. 

To  aiistaiB  the  writ,  toffieieBt  eqvity  moft  appear  en  the  bee  of  the  bilL 
Mere  appreheaiioii  that  the  defesdaat  will  miaapplj  fonda  ia  hia  hairia,  or 
i  hif  traat,  if  aot  anfieaeiit 


jMt^  ti.       OJiRRj  for  the  plaintifl^  moved  for  a  writ  of  ne  exeat 
and  iojunction. 

The  bill  stated  that  on  the  1st  of  Sq^imber^  1816,  the 
plaintiff  and  JUexander  Cranston  of  MahYcrk^  Jhidrtw 
^9Uxander  of  Bdfiutj  in  hdani^  and  the  defendant  8.  of 
LmngUmi  in  K»^twkiji^  entered  into  partnership  for  the 
purpose  of  transacting  mercantile  business  in  KaUhukji, 
That  the  plamtiff  was  to  receive  one  third  of  the  real  pro* 
fits.  That  large  sums  were  advanced  by  the  other  two 
partners,  and  13,000  dollars  by  the  plaintiff.  That  the 
plaintiff  conducted  the  business,  part  of  the  time  in  £im* 
twk^  and  the  defendant  8.  part  of  the  time.  That  the 
defendant  8.  dissolved  the  partneralup  on  the  24th  of  8^ 
fem&er  last,  on  the  previous  rejiiese  of  the  other  partners. 
That  the  defendant  8.  in  OciAer  last,  sold  at  auction,  part- 
nership effects  to  the  amount  of  11,500  ddlars,  on  six 
months^  credit.  That  the  defendant  8.  closed  the  ac* 
counts  in  the  Kaitwkji  banks,  and  transferred  the  part- 
nership balances  to  his  own  credit.  That  the  partnershqp 
owned  other  large  properQr  standing  in  the  name  of  the 
defendant  8.  That  the  ddfendant  8.  designs  to  retain  tht 
sck  tm  and  control  of  the  partnership  effects;  that  he 
win  be  unable  to  respond,  if  the  ^ects  should  be  misused^ 
and  not  duly  applied ;  and  that  he  intends  to  delay  dosing 
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the  accounts,  and  mil  withold  from  the  plaintiff  his  juet  1818. 

share.  v^^v^^ 

Prayer  for  a  ne  exeat,  and  for  an  injunction  restrain-  Woa»wAaiJ 

ing  the  defendant  8.  ftom  farther  interfering    with  the  8cHAT»iru 

effects,  &c,  ' 

Affidavit  that  the  defendant  S.  intends  to  depart  for  Ken* 
tucky,  and  is  indebted  to  the  plaintiff  in  12,000  dollars. 

The  Chancellor.  As  the  defendant  is  a  resident  in 
Kenhidcyy  and  as  the  transactions  upon  which  the  demand 
of  the  plaintiff  is  founded,  took  place  there,  it  might  be 
made  a  question  \i^hether  the  ne  exeat  oiight  to  apply  to 
the  case.  Lord  EUbn,  in  Dick  v.  SmnUm,  (1  Ves.  ^  Bea. 
371!)  observed,  that  ^4his  writ  was  a  most  powerful  instru- 
ment, and  he  never  applied  it,  without  apprehension." 
But  upon  a  review  of  tiie  cases,  I  think  the  jurisdiction 
and  practice  of  the  court  are  settled  in  favour  of  the  writ, 
when  applied  even  to  the  case  of  foreigners,  and  to  de- 
mands arising  abroad.  . 

Lord  Thtrhw  observed  in  Jtlkinson  v.  Leonard,  (3  Bro. 
Gh.  Cos.  222.)  that  Lord  Mrthington  thought  this  process 
ought  not  to  be  extended  to  foreigners;  yet,  in  that 
very  case,  Lord  Thurlow  allowed  it,  in  favour  of  one  in- 
habitant of  the  island  of  .drUigua  ugainst  another ;  and  he 
afterwards,  upon  argument,  consented  to  discharge  the 
writ,  on  condition  that  the  defendant  gave  sufficient  secu- 
rity to  abide  the  decree.  So,  also,  in  a  much  earlier 
case,  {Whitehead  v.  Muratj  Bumb.  183,)  the  Court  of  Ex- 
chequer obliged  a  defendant,  who  was  a  foreigner,  to  give 
security  to  abide  the  decree  until  answer  and  farther  or- 
der. The  writ  was  also  allowed  to  one  foreigner  against 
another,  in  De  Carriere  v.  De  Ckdonne,  (4  Ves.  577.)  but 
Lord  Rosdyn,  admitted,  that  it  was  ^  very  delicate  to  inter- 
fere as  against  fordgners,  whose  occasions  or  misfortunes 
had  brought  them  here,  by  an  application  of  this  writ  to 
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ISIS,      them^*'  and  he  thought  it  ought  to  be  simply  a  case  of  equi* 

V^k^^  tj,  affording  no  ground  to  sue  at  law.  

'^1*''^^^^       Lord  Hardieicke  is  stated  to  have  saidy  in  RebarSon 
^^'^"-^   v>  ^  W'iDfciei  {Mb.  177,  Dickeiu,  786.  S.  C.)  that  it  was  a 

^  .  reason  with  him  not  to  grant  the  writ  where  the  defiendant 

Kved'out  of  the  kingdom,  and  the  transaction  was  on  the 
faith  of  having  justice  where  he  resided.  But  in  that  case, 
the  parties  were  partners,  and  the  plaintiff  resided  in  Lonr 
dofif  and  the  defendant  in  MmorcOj  and  die  balance  of  ac- 
•  counts  were  sworn  to,  and  the  ne  exeat  allowed,  and  after- 
wards discharged,  on  the  defendant  giving  security  in 
a  mitigated  sum  to  perform  the  decree. 

These  cases  are  all  decidedly  in  &vour  of  the  writ, 
or  its  substitute,  security  to  abide  the  decree. 

So,  again,  in  Roddam  v.  HethtringUm^  (5  Fesey,  91.) 
the  ne  exeai  was  allowed  in  favour  of  a  resident  in  JBng^nd 
against  a  resident  in  the  WeH  Indies^  upon  a  demand  aris- 
ing there,  and  the  counsel  for  the  defendant  would  not 
raise  the  objection,  that  the  defendant  resided  abroad,  be- 
cause, as  they  observed.  Lord  Thurhw^  in  MSdeinsm  r, 
hbimafd^  after  a  considerable  discussion,  had  overruled 
chat  objection.  In  tiawAm  v.  Rogers^  (1  Ves.  and 
Bea.  120.)  the  writ  was  granted  against  a  defendant  resi*- 
dent  in  /rebnd^  who  came  to  England  only  for  a  tem- 
porary purpose ;  and  though  the  demand  arose  in  trdani^ 
Lord  Eldon  said  he  could  not  ^  distinguish  that  case  from 
i^AifUon  V.  Leanardy  and  several  subsequent  cases,  from 
the  West  IndieSj  from  $€at!and,  and  from  Ireland.  The 
question  was,  whether  he  had  any  discretion  to  refuse  the 
writ,  a  question  upon  which  he  was  bound  by  tHose  ded- 
sions,  and  the  utmost  he  could  do  for  the  defendant's  re- 
lief was  to  discharge  him  on  giving  security  to  abide  the 
decree.^ 
j  The  real  point,  then,  in  this  case  is,  whether  the  plaintifi^ 
j  shows  sufficient  equi^  on  tlie  face  of  his  bill  to  sustain 
the  writ,  and  I  incline  to  think  he  iocA  not,  and  that  a 
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I  proper  case  ought  to  be  made  out  to  my  entire  satisfaction.      1818. 
i  The  defendant  has  strictfy  done  nothing  which  he  was  not  ^0ffy^^^ 
;  authorized  to  do  as  a  partner;  and  though  the  plaintiff    b^k^ 


Apprehends  that  the  defendant  may  misapply  the  funds  and 
abuse  his  trust,  yet  no  such  acts  have  actually  ta)cen 
place,  and  the  accounts  have  not  been  settled.  It  does  not 
appear  to  me  that  the  mere  apprehensions  of  the  pjbdntiff 
will  warrant  the  tie  exeat,  or  even  the  injunction  restrain* 
ing  the  defendant  from  interfering  with  the  partnership 
Mcounts  and  effects. 

Motion  denied. 


Jhio^ 


J^EKm^  against  Pbpic. 

A  deeiee  «&tac«d  b^  deflnh,  mid  enroDad,  wai  let  tf Ida,  on  mofioii,  Ofi  pay;. 

'  mul  of  eoftfl»  t&e  pUmUfriuiTiBg  bean  preTiottftlj  tarred  ifit|i  noClea  of  the 

aoitioD,  aaid  eopitd  of  tKa  ilSdaTiti,  on  whieh  it  waa  iatandad  tq  be  B)pda. 

A  DEGREE,  fay  default,  was  entered  in  June  last,  and^^^bigwiia. 
^enroBed. 

Shemoodj  for  the  defendant,  now  moved  to  set  aside  the 
decree,  on  affidavits,  showing  that  the  defendant  had  me- 
rits, and  that  the  answer  was  filed  in  June  last,  and  that 
the  dday  in  i&ing  the  answer  arose  from  unavoidable  cir- 
cunpstances.  The,  ^Ucitor  for  the  plaintiff  had  been  duly 
served  with  copies  of  the  affidavits^  and  notice  of  the  mo* 

WoqdjoiQrlhy  contra,  objected  to  the  ^plication  by  mo- 
tion, and  contended  that  it  ought  to  be  by  petition ;  and 
I^  further  objected,  that  the  decree  had  be^  enroUj^ 
and  tW  the  delay  vvas  not  sufficiently  accounted  foi^ 
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1818.  The  Chakcellor  was  of  opinion  that  the  application 

s^H^^f  in  the  shape  of  a  petition  was  not  indispensable,  and  that 

®^^"*      the  plaintiff,  by  means  of  the  previous  notice  and  service 

^<»<»'      of  copies  of  the  papers,  had  all  the  requisite  information. 

The.  motion  was  granted,  on  payment  of  the  costs  of  the 

de&ult  and  subsequent  proceedings;  and  the  injunction, 

whidi  had  beeti  made  perpetual  in  the  decree,  by  defeuh, 

was  continoed  until  farther  order. 


Sanger  and  others  against  Wood. 

When  Am  plaiatiiEi  mtd  tlie  dcfcadant  on  hit  eoDtnet  «t  law*  and  a  few  dayi 
bdbre  the  trial  of  the  eante,  diaeoTcred  fiustf  amomituigto  a  fianddcnt  een- 
eeataMBt  by  the  defendant;  bat  proceeded  to  takea  reidiet,  lor  the  amoont 
^laiflied,  on  which  jadgmcat  wai  entered  vp;  tnd,  th^,  aikarwaidi,  filed 
their  bin,  in  this  court,  for  relief  against  the  cootract,  on  the  grooad  of  the 
firaad;  JBtid,  that  bj  going  to  trial,  and  takiiig  jndgment,  the  phintiiff  had 
made  their  election  of  their  remedy  at  law;  and  the  remedies  at  law  and 
eqnity  behig  iaconiisteat,  they  were  boaad  by  that  electioo. 

Any  decisiTe  act  of  the  party,  with  knowledge  of  his  rigMe*  ttd  of  the  fret, 
detennines  his  election,  in  the  case  of  inconifistent  remedies. 

^Jwmjj^Mid  THE  biH  stated,  that  in  ^pril,  1812,  the  plaintifl&  and 
defendant,  by  purchase  at  a  sheriff^s  sale,  were  tenants  in 
common  of  a  moiety  of  a  grist  mill,  saw  mill,  and  carding 
machine,  and  about  40  acres  of  leasehold  estate  adjoining 
thereto,  in  lot  98,  in  Jlfatilttis,  and  the  proportions  q(  inte- 
rest of  each  were  stated  in  the  bill,  those  of  the  plain- 
aSb  amounting  together  to  2,128  dollars,  and  48  cents,  and 
that  of  the  defendant  to  1,203  doOars,  and  50  cents.  The 
defendant  was  owner  of  the  other  moiety,  and  it  was 
agreed  that  he  should  take  charge  of|  and  demise  the  es- 
tate. On  the  1st  of  Odoberj  1812,  the  defendant  demised 
the  whole  to  Wm.  Wamcrj  for  two  years,  at  a  rent  of  "700 
dollars  per  annum,  one  yearns  rent  being  paid  in  advance. 
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Wnmer  soon  after  absconded;  and  on  the  SOth  of  Abvem-      1818. 

&er,  1814,  the  defendant,  with  the  assent  of  the  plaintiffii|  y^w^^^/ 

sold  the   premises  to  JaMihan  Jones^  Jacob  B.  JIfemefc,      8ar«s& 

and  ChaHe9  JMemcfc,  for  6,500  dollars,  payable  by  instal-      ^<»P'  ' 

ments  in  ten  years,  with  interest,  and  the  purchasers  took 

possession  of  the  premises.    The  bill  further  stated,  that 

the  defendant  represented  to  the  plaintiffs  the  imposabili^ 

that  the  purchasers  would  ever  pay  for  the  property,  and 

the  plaintifis  were  thereby  induced  to  sell  their  interest     . 

in  the  premises  to  the  defendant,  for  866  dollars,  being 

less  than  half  of  the  amount  at  which  it  had  been  valued ; 

and  the  parties  signed  a  memorandum  of  this  sale  on  the 

4th  of  SepUmbef^  1815,  in  which  it  was  agreed,  that  all 

rents  due  from  Warner^  or  for  the  premises,  or  recoverable 

from  Jofm  8f  Merritksj  on  rescinding  the  sale  to  them, 

should  be  divided,  between  the  parties,  in  the  same  manner 

as  if  the  sale  had  not  been  made ;  and  ^^  if  the  sale  to  jMie$ 

Sf  Merricks  could  be  enforced,  it  is  to  be.'' 

That  the  plaintiflb  have  latdy  discovered,  that  before, 
or  about  the  time  the  first  instalment  on  the  sale  to  Jhne$ 
if  Merrides  became  due,  in  the  autumn  of  1815,  Jimes 
offered  to  the  defendant  to  make  payment  of  the  6,500 
dollars,  in  window  glass,  at  the  wholesale  price,  and  to  give 
go^d  security  for  that  amount,  with  interest.  That  W. 
Sotdden  8f  Co^  by  letter,  ofifered  the  defendant  security  to 
perform  any  terms  of  payment  Jmies  should  make,  paya« 
ble  in  window  ^ass;  and  inrH^e  16th  of  Februafyj  1816, 
the  agreement  was  i^educied  to  Vriting,  and  executed  by 
the  defendant,  and  W^.  Sodden  8f  Co.,  by  which  the  latter 
covenanted  to  pay  the  defendant  6,500  dollars,  and  inte- 
rest, then  amounting  to  7,000  doBars,  in  window  glass,  at 
the  wholesale  price ;  viz.  1,400  dollars  in  band,  and  the 
like  sum  yearly,  for  four  years,  with  interest;  and  to  give 
his  bond,  and  a  mortgage  on  the  premises,  as  security ;  and 
tliat  to  indemnify  W.  Sotdden  Sf  Co.,  it  was  agreed  between 
the  defendant  and  Jonev,  (who  had  become  solely  interest* 
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18161  ed  in  the  purchaBe  by  faim  and  the  Jlferrieb)  that  the  de' 
fehdants  should  conrey  die  premiseiB  to  Jf.  Soulden^  Co.^ 
and  the  defendant  exonerated  Jonis  from  any  diim  ^'Aie 

Wood,  piflpchaae  money,  or  for  ttieuse  and  occdp4tion  of  the'pte- 
mises,  from  the  time  of  the  sale  to  Jones  Sf  Menidci  in 
1»14,  to  the  10th  of  February^  1816.  That  the  defendatit 
receiredthe  1,400  doflars  of  fT.  Saiiden  ^  06^  on  the 
contract.  That  the  defendant  concealed  fit>m  &e  plain- 
tiCb  that  he  had  obtained  any  security  from  VF.  SfouUen 
^0>^  for the'mbneys  du^  on  th6  sale,  to  Jones tjfMerritks  ; 
and  on  the  S9th  of  \SprUj  1816,  appFied  to  the  plaintilfe  to 
eahy  int6  effibet  the  contract  of  sale  of  the  4th  oT  fii^ 
tmb&j  1818^  on  the  ground  and  pretence  that  the  contract 
of  sale  to  Jones  Sf  JMerridb  had  Med.  That  the  defi- 
ant was-dien  bound,  by  his  situa(fi<m  and  agency,  to  have 
made  a  fidl  disclosure  to  the  plaititiffii  of  the  subsisting 
contract  wiA  W.  SoaUm  if  Co.  and  of  his  agency  tfio^ 
in;  but  the  plaintifiwere  left  in  ignorance  of  tb^  fac^ 
and  yrtxt  led  to  befiere  from  the  prior  representatidfis  of 
the  defendant,  that  all  prospebt  of*  payment  frmn'  Jimiis 
St'-Memdci was  hopdess;  and'thtd the  mattdrreoHutied  iik ' 
the  satne  situation  as  on  the  4th  of  Sq^ber^  1815  \  an9 ' 
the  pl^tilfe  execute  a  rdeastj  dated  SdOi  of  j9^' 
18f«,  to^  the  defendant  of  all  their  interest  in  the  'premis^af^ 
under  the  agt^ekneht'of  the  Istof  j%irti;  1818,  upbiiith^' 
terms  of*  the  agreement  of  sale  of  the  4tfa  d  S^pt^tnUkr; 
1815^'  That  continuing  in  ignorance  of  the  dd^dant 
having  obtained  the  security  from  IT.  SoMm^'Coly  di^ 
phdtitifEi  sufed  the  defendant  at  law,  for  the  mdnqrs  due 
under  the  agreement  of  the  29th  of  .19^  1816^  and  06 
cause  was  tried  at  the  Madkon  circui^  in  1817.  Thkt  a 
few  days  before  the  trial,  the  pfeintiffs  obtamed  some  in« 
foraiatioiii  of  the  fraud  of  the  defendant;  in  suppiitii^s 
all  information  of  the  eecuritf  given  to  l^im  by  w!  SfAt- 
dmSf  Co^  and  the  plaintiffi^  at  th[e  trial,  ofti^  to  pityv& 
the  facts  above   stated,  to  establish  the  fraud ;  but  fcie 
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judge  Were  whom  the  ciause  wm  tried,  was  of  opinion,      181d. 
dial  Ae  plaintifii'  retnedy  was  in  Cfaanceiy ;  and  directed  v^^y^^/ 
a  verdict  to  be  taken  for  the  plaintifia,  for  the  baltmce  of     9^^*^ 
lenl  receiTed  by  <be  defendant  of  W.  Wmm^  being  116      Woia). 
4i^Ilara^  and  6  cents^  dae  the  plaintiflbi  and  for  the  suih  of 
866  dollars^  mentioned  in  the  agreement  of  Ae  20th  bf 
Apnl^  1816.    That  the  plaintifib  waive  all  claim  at  law  to 
die  tdtoei^a  so  fecdvered^  exempt  for  the  rent,  and  submit 
Aeff  daim  to  the  tourt;  atid  pmyed^  that  thqr  may  be 
rdieVed  froft  the  tAtam  inadefoy  them  to  the  defendant, 
and  be  kt  in  to  (he  behefit  of  the  security  |^en  by  W, 
SMieH^  Co.  to  diedefeMant;  and  that  the  defendant 
may  adkmnt  for  all  sums  rtenved  by  hiin^  or  reserved  on 
any  lease  of  th6  preniises,  &o. 

The  defendatilv  in  Us  answer,  denied,  that  he  was  ever 
the  agent  of  the  phuntiflb,  in  rdatkm  td  the  preoDises.  He 
admitted,  thM  on  the  3CHih  of  Aboimkr,  1816)  he  agreed 
to  MB  did  premises  to  /^  M.  ^Jl(.  folr  e,6CiO  dollar^  pay- 
Mb  ill  hiatabiitots,  widi  inteiM^  and  that  the  contract 
todiprises  dK  whale  intaif^at  of  an  the  iNtfties;  but  he 
denied  that  be  made  this  agreemenf  with  the  assent  of  the 
f^axtiea^orcStheroftbem;  or  that  he  madeii  as  agent  of 
the  plamtilb ;  but  acted  in  his  in^idnfil  capacity,  and  cd- 
yenamted  to  lease  the  premises  for  the  remainder  of  the 
teraa  which  he  and  die  plmntiSs  had  in  the  same,  and  that 
the  piatidtifis  shoold  eie<^e  the  lease.  The  defendant 
alfeged,  diat  Ae  inability  of  J,  M.  ^  M  to  perform  thiiir 
eohtraet  was  known  to  die  plaihtilb  j  taA  diat  the  ptaih- 
dff  G.  prdpoBed  a  diviakni  aiid  sale  bf  the  premises^  on 
die  gTMod  of  dilit  inabUity ;  and  ttM  die  pfoperly  t^as, 
acftediim^  adreriised  fer  sde^  at  auction,'  by  all  t6e 
paides;  and  the  defendant^  as  the  higfiei^  bidder^  pur- 
diased  i^  ail^7(N$  doBars;  anddte  parlM%  afte^ards, 
executed  die  mesBdrandtti  of  ditf  agi^eiemtttt  of  ih6  4th 
of  fi^^si6i^  ltl5.  That  %6  nevit  l«ceived  ai^r  faj- 
ment  c£  J,  M  9rM^  not  wsf  iem\  diat  conceiving  diat 
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1818.  the  plaintiffs  had  no  interest  in  the  contract  with  W.  8.  4" 
Co.  he  did  not  inform  them  of  it ;  and  denies  any  fraudu- 
lent intent  or  concealment,  &c 

The  cause  came  on  to  be  heard  on^  the  bill  and  answrer ; 

JmeTUh.  and  was  argued  by  FTe/b,  for  the  plaintiff  and  RiggSy  for 
the  defendant.    . 

dw^t  2Uk.  The  Chancellor.  If  the  plaintiffs  had  done  nothing  to 
affirm  the  contact  of  the  29th  of  .%i{,  1816,  after*  the 
agreement  between  the  defendant  and  W.  Sbulcfan  fy  Co. 
had  come  to  thdr  knowledge,  I  should  have  been  strongly 
inclined  to  relieve  them  from  that  contaraot  It  is  ^e,  the 
allegation  of  fraud,  and  of  any  direct  and  authorized  agency, 
on  die  part  of  the  defendant,  is  denied  in  the  answer;  and 
we  have  no  other  proof  in  the  case  but  such  as  the  answer 
and  the  documents  mentioned  in  the  pleadings  afford. 
But,  from  those  documents,  I  am  induced  to  thinly  the  de- 
fimdant  was  bound  to  have  disclosed  to  the  plaintifis,  in 
Aprily  1816,  his  prior  dealings  mthiSiouZdea,  as  well  as  the 
new  agreement  with  JontSy  of  the  January  preceding.  Tte 
rdationship  between  the  parties  arising  under  the  originieil 
contract  of  1812,  and  the  agency  which  the  defendant,  ui 
facty  assumed  in  the  management  and  disposition  of  the 
entire  interest  of  all  the  parties,  imposed  upon  him  the 
duty  of  a  frank  and  full  disclosure  of  the  whole  case, 
when  the  parties  came  to  a  final  conclusion  of  their  con- 
cern, in  Jtprily  1816'.  If  the  contract,  of  the  4th  of  S^ 
teniber  preceding,  had  bee:i  definitive  and  absolute,  ttien 
the  defendant  vfouH  not  Imve  been  under  toy  obligation  to 
disclose  his  subsequent  negotiations  with  «Kmes  and  widi 
Soulden^  who  came  in  to  assist  Jones..  But  that  contract 
of  sale  was  ^not  absolute,  for  it  was  expiesdy  dedare^^ 
that  in  cose  the  .sale  to  Jones  Sf  Merridcs,  could  be  enforced, 
it  was  to  be,  and  the  contract  in  that  case  to  be  void. 
.The  plaintiffs  ought  to  have  been  informed  what  Jones' 
had  Sluice  done,  and  what  Souiden  had  since  promised,  so 
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that  they  might  have  exercised  their  judgment  on  the      1818. 
qoestion,  whether  the  original  agreement  could  have  been  .v^^v*%h/ 
forced,  and  bow  far  the  substitution  of  Soulden  8f  C$.      Saamb 
was  a  mere  continuation  (as  I  think  it  was)  of  the  original    *  ^Q<>p« 
agreement. 

For  these  reasons,  I  should  have  been  inclined  to  have 
reeved  the  plaintiflb.  The  case,  however,  as  it  appears 
before  me,  is  not  of  a  very  gross  kind,  or  one  presenting 
claims  for  any  extraordinary  indulgence.  In  my  opinion, . 
the  plaintiff  may  justly  be  considered  as  having  elected  to 
tdce  their  remedy  at  law.  under  the  contract  of  ^Spril, 
1816.  The  bin  states  that  the  plaintiffs  sued  at  law  un- 
der tiiat  last  contract,  and  which  was,  of  course,  in  affirm- 
ance of  it;  and  that,  a  few  days  before  the  trial  at  the 
Jlladwon  circuit,  they  discovered  ^the  fraud  now  set  up  as 
a  ground  to  rescind  that  contract.  And  yet,  notwithstand- 
ing that  discovery,  they  go  to  trial  in  the  suit  on  that  con- 
tract,  iaiid  take  a  verdict  for  the  moneys  due  from  the  de- 
fendant under  it,  and,  afterwards,  judgment  is  entered  up 
by  them  on  that  verdict;  and,  in  JlprU  last,  they  even 
apply  to  this  court  for  leave  to  take  out  execution  at  law 
OB  the  judgment  so  recovered.  The  last  motion  was,  in- 
deed, made  on  the  ground  that  it  might  not  prejudice  their 
rights  in  this  suit,  but  I  am  induced  to  think  they  had 
already  waived  those  rights  by  their  previous  proceedings* 
The  swt  at  law,  and  the  action  here,  are  inconsistent  with 
each  other,  since  the  one  affirms,  and  th6  other  seeks  to 
disarm,  the  contract  in  question.  It  is  probable  the 
amount  of  the  jMgoiteiit  may  have  been  already  collected, 
and  the  phuntiffs  codd  not,  for  a- moment,  be  permitted  to 
keep  the  moneys  recovered  under  that  contract,  if  they 
should  succeed  in  their  bitt  to  have  it  annulled.  In  a  case 
where  the  remedies  sought  are  so  absolutely  rqnjgnant  to 
e^  other,  the  plaintiffs  ought  to  have  mad?  (heir  election 
at  once,  tifter  they  came  to  the  knowledge  of  the  facts. 
If  they  meant  to  have  disannulled  the  contract  of  .^IpriJy 
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1816.      181:0,  then  it  was  resatiouS)  as  well  a9  ueeleaSi  to  have 

Vdjfv:^%^  S^°^  on  to  a  trials  and  judg^aeot  and  exeoution.    Th^v. 

sawe%     had.no  right  to  try  tbe  ^poriment  ho«r  Hmcb  tbe^  ootdd 

iPfoop.     recover  at  law  tinder  the  contract,  (fcr  the  biB.  adouts  the 

8uit  at  law  was  brougbt  upon  that  agreement^)  bAitp 

they  elected  to  waive  it,  and  then  retaining  th«r  veriiet 

and  entering  judgment' at.  law,  apply  to  Ada  court  to.  set 

the  contract  gwde*    This.proce^ng  would-be  j^Eving  the 

plainlaffiai  a  double  advantage  ^  is  umeasonable  and  in* 

adn^88ibk» 

Any^decipive  act  of  th«^  party^  with  l^novledge  of  faie 
ri|^  ai)4.  of' the  fya^  detemines  bis.dectiiHi  iftthe  oaee 
oli^cNoffi^ng  and.  incpQsistMt  remedied  if  he  takeout  ^a 
ooQuniss&Qn^  of:  baakruptc^^  he  ceenot  sue  the  bgnknqpt  at 
law,  for  th#  wg^  bQ  ag^  superseding  the  coflunifl* 

154,)  Sov  edging  i^,party  in, ao  ex0cut^>tt.atlals  afier  a 
con^nuasion  ifisuftd^  is  an  dMtAOQ  to  take-  the  sensdy  at 
law,  and  the  party,  most;  aUde .  by  it«  (£a;  pm^  fUmbv^ 
S  B^4>.  191.  ^  parU  Ck4^y  3r  Jkow  21&)  fihv  agnin; 
ifa  paoiy  seeiks  relief  in  equity.by.  bill  waiving  a  finfeatufe . 
at  law,  though  h^  fail  in; obtfdnieg.  relief  he^.  cannot. aftte* 
wards  inmrt on> the*  forfeiture  al  law.    {I  Skh^JLtf.  441t) 

There  cannot  be  any  dmbt  of  the  prindpk,  that  equ^f 
will  ii^  relieve  apar^;fi|ily.ai9rized  of  his.right%  ai|d4e« 
libeitttfjiy omfirinj^g a finwer ect  Thedoctiioe. hasbeen. 
again  and:  again  dcclered,  (3  P.  WiiM.  Sd4,  note.fX 
&c.  1.^.344.  1  l)^^lk0%  fttt^  Andl  consider 
the  going  to  tri#lioi.thea$lioii.jiA  lawvapdiespeciaBy^tfie 
enUy  of  judgment  fifterwards  upoii  the  verdict,  esttr^ecided 
con^rn^tioa  of  the^  settlesMit  in  .SpM,  181$. 

I  sbaOi  accerdji^i  dismiss  Ais  bilb;  hiit  iftont  tke  opi» 
nioawhichl  h^ei<»rmediapoatfae,oi«rits.of  the  traneae*- 
tipn^I  amnqt  willing  to .chai;ge  the  plainti^i.  wiOr  eosl^ 
09d  isbril,  con8eqwe4yf.^^smiss  the  bill,wifteiit<M?Bli. 

Order  accordingly. 
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MB,  OB  pftj«Mt  of  te  0otCi  ifaMe  pnUioirilB 

to  be  set  forth  in  the  original  bilL  Tli«t.q^t«h»be»ii% 
tbe  Chancellor  denied  rdief  to  the  phiintiff  upon  the  bill 
a»ifi«Ded^  but  granted^  at MlMMting.  Tbsi  the  uietake 
iv^haFagrecnieol eel (Mbiinii»VU  waa not  stalM;  tod 
prayiovlUr  toove  to  tmmit^  Ae  Ml^  89«rtj»  cnH^  kkik  tte 
mistake}  or  tor  esUIKt'  a  sapptamntii  MR  tlft  Jtft  pfttr^ 
poMu 

HMd^ftT'ltepliintM: 

Aorrsv  coMa. 

TitS('CBaiieBL!;.oR.  Ris  a  aelted  rale  of  praetica^  that 
a  biBidifeetive.  iii  its'  cteffge»  eannot^'b^'  ameflded  after 
pttbBaatiop;  ani|  oauae  aet  <domif  and'  ^s&peAOif'  aftir 
heaaingy  bjr  addifig^nienr^ehtegeai  Sdch  diefiseta  tatrtNdjr 
be  mqipfiid  bjr-a  suppleiMfitil  Bill;'   (CKMvnrv;  0obd^ 

l^«&)  Leave  t^^ffl^'V^auppkMBBtldvilA-i^thb  case' 
is  gianied)Jo»paying'tO'th^  HtkaltasM^ih^  costs  sttbse- 
qiiant^«k0T«la'ferpai«inr'puMeati<w.(4) 
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18W. 


T. 

uvmmMOM.  Lansiso  ogoinH  hVSBBMBOv  and  others. 


.     «le,w4a4dA3rof  aoMtlHB  six  moiidii,  will  aot  te  Ml  Mide,  i 
d«r  rery  fpeeial  cireniMtneM. 
B«t  tlia  sale  WM  opeiMd,  tlia  defendant,  wlio  waf  iMimd  tonake  good  any  de- 
fieianey  on  the  tale,  oiEeiiog  50  per  cent.  bkm«  tlwB  wis  bid,  on  oipdHton 
of  Us  depoiitiagtliatadTanee  with  the  Register,  in  ei^jht  days,  and  paying 
thn  aatijoaaef  of  tba  Irnnar  sale. 

jfngustsi.  KSJfBUREJf,  Attorney  Gene^  (or  the  de&Ddant 
ML  moved  that  the  biddkifps  meticsied  in  the  petition  be 
qMDed)  and  die  premiMB  sold  again ;  tho  defendant  o£fering 
to  five  SO  per  cent,  more  than  was  bid  at  the  former  sale- 

The  petition  stated,  that  Win.  Jf.  Capon,  (defendant,) 
beibg  inddi^ted  to  petitioner,  and  Samud  M.  Lodacoody 
(defendant,)  in  1,890  dollars,  executed  a  liond  and  itfortgage 
to  them ;  that  8.  M.  LinJewood  assigned  liis  interest  therein 
to  the  petitioner,  JlfPAcrwn;  that  the  bond  and  mort- 
gage was  exchanged  by  the  petitioner  for  another  mortgage 
to  the  plaintiS)  and  was  didy  assigned  to  plaintiff;  that  the 
plaintiff  filed  a  bill  to  foreclose  the  mortgage,  and  the  ped- 
tioner  was  made.a  pajrty  defendant ;  that  ttnderstanding  he 
was.  made  a  party  for  form  only,  be  made  no  defence ;  that 
the  mortgaged  previses  were  sold,  and  purchased  by  the 
plaintiff. for  240  dollars;  that  he  undirstttds.that  th^ 
•  plaintiff  intends  to  apply  for  a  .^^ree  against  him  for  Ihe 
residue  of  the  mortgage  money ;  that  tlie  decree  of  sale 
waaonthe22dof  «timiaryi  1817;  thattlie  Master's  sal^ 
has  not  been  confirmed,  aad  no  report  thereof  made,  or 
deed  executed,  and  the  Master  is  dead ;  that  the  prop^ 
was  originally  purchased  by  the  petitipner  and  Lotkwood 
for  700  dollars;  that  ^[mcer  Stafford  offered  to  pay  the 
debt,  on  two  year's  credit,  and  it  was  refused ;  that  he 
did  not  know,  until  lately,  that  the  plaintiii^  by  his  bill. 
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prayad  for  a  decree  agtiinst  him  for  the  deficiency  of  the      ISIS, 
money,  if  any,  to  ariee  from  the  sale  of  the  mortgaged  ^^x^^ 
preniiBee;  that  he  ha?  a  goodand  aubstaotiar  defence  on     ^^^^ 
the  merits,  as  hie  is  aiivised,  against  such  daim.  •  Mynagwr. 

Player,  tiiat  the  order  for  taking  the  biH  pro  ooitfessoy 
be  Tacaled,  so  for  as  it  reiq>ect8  Hie  claim  for  the  deficiency ; 
and  that  the  petitibma*  be  admitted  to  his  defence,  and 
that  the  biddings  be  opened,  he  oflfering  to  give  fi%  per 
cent,  advante  on  what  was  Ud. 

The  Moftuy  GeMrgl  cited  SugJknU  Lm  of  Vmimn^ 
37.  88.  and  1  JoAn^.  CA.  Jfop.  6S9. 

Ume^^  contra,  veai!  an  affidavit  of  the  pltiyU!^  stating, 
that?  the  mortgage  assigned  to  him  by  Jlf^FAehtm  was  for 
another  mortgage  and  cash  paid  by  theplaintifi'for  the  difle- 
Tcnce ;  and  the  guaroiili/  ^  MPh&rmm  was  ^doiMd  on  the 
mortgage  assigned,  by  which  he  warranted  the  premises 
to  be  wortih  1,3U  dollars,  45  cents,  and  etigaged  to  be 
reaponsiblef  tot  the  deficiency,  if.  any,  in  case  the  'mort- 
gage was  foreclosed ;  that  Sk^jjMt  had  it  in  bis  power, 
under  an  order  of  thi»  court,  in  JVopemfter,  1815,  to  have 
paid  the  debt ;  that  the  mortgaged  premises  were  sold  by 
a  Master,  on  the  first  of  Jlfoy,  1817,  for  325  dollars,  and 
bid  for  by  the  plaintifl ;  that  M^Phersm  is  in  embarrassed 
circumstances,  and  the  recovery  of  the  difierence  under 
the  guaranty  will  be  endangered  by  delay. 

The  Chancelloil  The  defendant,  M^Pherson,  appUes 
for  two  things;  1.  that  the  decree  taken  pro  conjeno 
against  him  be  set  aside,  on  the  ground  of  misapprehen- 
sion, and  that  he  has  a  good  and  substantial  defence  in 
respect  to  the  daim  against  him  for  any  deficiency  which 
may  arise  on  the  sale  of  the  mortgaged  premises;  2. 
that  the  sale  be  ppened  upon  the  terms  he  proposes. 

As  to  the  first  point,  the  delay  has  been  too  long  to  justi- 
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^^^^^  TWmiW0tto4tooaggrai|ii4«MlAK41iW''ii  dmorroiiM 

IBftw^iwr-  decree  rftWgjprt.  TlwdeA)iriiOt<iiigkt  lebiM  staled 
tjb0  native  ^bb  deteoe^  fbr  tbe  plaiafitF piodiieei  Ins 
▼siy^iigiigimeiiitosiq^liwdflfiisie^  csdowed  «pM 
ibenmtgagewlmkesssigiiedit  this  part  #r  the  mo- 
tion must  be  dallied^ 

But  I  think  the  sale  caixbB  spened  ifnAom  a^r  ioQon^ 
venience  or  injury  in  this  case  i  and  justice  would  seem  to 
i«|W«iit»e8peQia]|jiala!rour  of  a  ddoidaBi  ivho  lifers 
togirefifiy  percent  in  advaioe of  Ae  pufchase moneyt 
and  who  is  bound  to  supply  the  remainder  of  this  ddbt 
yntatisflftd  by  Uie  sde.  Tbft  plaintiff  was  here  the  pur- 
cbaseri  and  the  sale  has  not  been  confimed^  nor  the  dead 
<QMulad% 

Siai^  opaned,  on  oonditioQ  thai  «he  defendani  JITPAer* 
Midapo^irith  tfaa  Bcgistcrt  wiAia  eight  daj%  an  adr 
vanoe of  50pef  cent. on  the  anaft  ef  330  dalar%  which 
wa«hidbytha  plaintifl^  aod  on  his  payinf  d»  li^¥^ 
the  eigp^Me  he  inouned  of  the  farmer  aale^ 

Draaa  aMoichiH^^ 
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Coojc 

Cook  and  Kajxe' against  Mancius  and  Visscher.  IHUsc^vM' 

A  pica  in  bar  ntmi&g  eeiteia  jodgmeBt  ondHort,  not  parties  to  the  bill,  without 
stating*  aiBmatirely,  tliat  they  oaght  to  be  nuule  parties,  is  good;  bat  if  the 
plea  simply  state  factf  from  which  it  may  be  inferred,  that  other  parties  are 
neeessaiy,  withont  naming  them,  or  areiring  that  they  are  necesiary  fiar* 
ties»  it  is  informal  and  bad. 

A-  plea  should  rest  the  defunee  on  a  single  point;  but  thongh  it  ihonld  be  mnlti* 
Ihrioas,  yet,  if  it  discloses  (acts  whieh  form  a  fiital  objection  to  the  biU,a8the 
names  of  necessary  parties,  it  will  be  suffered  to  stand,  with  liberty  to  the 
plaintiff  to  amend  his  bill,  by  adding  the  parties,  on  payment  of  the  costs  «i- 
the  plea  and  sobseqaeat  proceedings,  hat  not  of  the  uselesanntterin  the  plea. 

THE  bill  Stated,  that  the  plaintiff  C.  having  a  judg- Stpumbtr  tstft- 
ment,  in  trust  for  the  plaintiff  £1,  in  the  Supreme  Court, 
against  the  defendant  F^  docketted  the  9th  of  July,  1817, 
the  sherifl^  on  an  execution  issued  on  that  judgment,  and 
other  executions  on  prior  judgments,  (but  which  had  since 
been  paid,)  against  F*.,  sold,  on  the  24th  of  JtiZy,  1818,  the 
right  of  V.  to  a  piece  of  land  in  fVatervliety  of  140  acresf,. 
of  whicb  V.  was  seised,  subject  to  a  moitgage,  to  the 
defendant  F^  for  10  dollars;  that  the  defendant  .Tlf.  was 
present  at  the  sale,  and  declared  himself  the  owner,  there- 
by preventing  other  persons  from  bidding.  That,  on  the 
22d  of  May,  1810,  before  the  purchase  of  the  premises 
by  V^  Garret  G.  Fan  Zandt,  being  seized  thereof,  exe- 
cuted a  mortgage  of  the  same  to  Henry  Ostrom,  to  secure 
2,785  dollars,  which  mortgage  was  foreclosed  in  this  court, 
and  a  decree  for  a  sale  made  the  25th  oiMay  last.  That, 
after  the  9th  of  My,  1817,  and  before  the  sale,  on  the 
24th  of  My  last,  the  defendant  J^.,  in  order  to  defraud 
the  plaintiff  K.  of  the  amount  of  the  said  judgment  in 
&vour  of  tt^  plaintiff  C,  sold  the  premises  to  the  defend- 
ant •/!£,  witMut  consideration;  and  by  deceitful  represen- 
tations to  the  solicitor  and  counsel  of  0.,  procuied  the 
decree  for  the  sale  of  the  premises,  which  directed,  that  op 

Vol.  m.  55 
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1818,      the  sale,  the   surplus,  after  satisfying    the  mortage  debt, 
v^^v^^/  AoM  be  paid  over  to  the  defendant  V.    That  the  premises 
Cook       ^^^^  g^]^  \yj  ^  Master,  on  the  25th  of  July  last^   under 
MAircto«.     the  decree,  to  the  defendant  Jtf.,  for  2,000  dollars,  and 
the  sum  of  1,080  dollars  was  the  balance,  including  costs, 
due  on  the  mortgage.    That  the  defendant  M,  had  notice 
of  the  judgment  against  V^  and  that  the  same  iras  unsa- 
tisfied; and  on  tlie  day  of*  sale,  the  plaintiff   C.  offered 
to  pay  to  the  Master  the  amount  due  on  the  mortgage, 
which  was  refused.    That  the  defendant  M.  did  not  pay 
the  Master  the  2,000  dollars  bid  by  him,  but  only  1,080 
doilars  due  on  the  mortgage,  with  costs ;  and  that  M.  act- 
ed m  (he  ageni  of  F.,  and  to  defeat  the  demand  of  the 
plaintiff  against  F.,  purchased  the  land,  under  an  agree- 
ment with  F.,  that  the  residue  of  the  2,000  dollars,  aAer 
deducting  the  mortgage,  should  be  deducted  from  the  con- 
sideration agreed  to  be  paid  for  the  premises,  in  case  he 
should  be  obliged  to  pay  that  residue  to  the  plaintiff;  and 
that  the  defendant  F.  never  has  received  from  M.  the  re- 
sidue of  the  purchase  money.    Prayer,  that  the  defend- 
ants may  pay  into  court  the  920  dollars,  being  the  surplus 
of  the  purchase  money,  after  deducting  the  1,080  doliais 
due  to  Ostroniy  or  on  their  refusal  to  do  so,  that  they  may 
be  decreed  to  convey  to  the  plaintiff  C  the  mortgaged 
premises,  and  pay  the  costs,  &c. 

The  defendants  put  in  separate  pleas  in  bar,  stating, 
that  before  the  bill  of  the  plaintiffs  was  filed^  to  wit,  on 
the  85th  of  May,  1818,  in  the  suit  of  H.  Ostram  v.  Gerrit 
O.  Van  Zandt  and  wife,  Lyman  Standford,  and  the  defend- 
ant F.,  a  decree  was  entered  for  the  sale  of  the  mort- 
gaged premises  by  a  Master,  on  six  weeks  notice,  and  that 
out  of  the  proceeds  the  Master  pay  the  mortgage  debt 
and  costs;  and  '^that  the  residue  of  the  moneys,  if  any, 
be  paid  to  the  defendant  F.;'^  that,  in  pursufcce  of  tin's 
decree,  the  Master  sold  the  premises  on  the  ^Ist  ^f  Jtdy, 
1818,  at  auction,  to  the  defendant  Jtf.,  for  2,000  dollars; 
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and  on  the  22d  of  July,  executed  a  deed,  and  reported  to      1818'. 
this  court  the  proceeding  and  sale,  and  that  the  amount, of  v^^^ib^ 
the  debt  Und  costs  on  the  mortgage  had  been  received  trom       ^^' 
the  purchaser  to  1,080  dollars,  and  paid  to  the  plaintiff  in    ^^*<^'^'. 
that  suit,  and  that  the  residue  of  the  purchase  moneys  had 
been  paid  over  by  him  to  the  defendant   V.    That  in 
May  term,  1817,  C.  D.  Cooper  recovered  a  judgment  in  the 
Supreme  Court  against  the  defendant  V.,  for  138  dollars 
51  cents ;  that  in  January,  term,  1816,  the  corporation  of 
the  city  of  d9I6any  recovered  a  judgment  against  V,  for 
662  dollars  26  cents,  docketted  the  2d  of  JVaoem&er,  1816. 

That  in  May  term,  1817,  the  said  corporation  recoverc^d 
a  judgment  against  V.  for  233  dollars  and  27  cents ;  and 
that  John  B.  Visseher,  recovered  a  judgment  against  the 
defendant  K,  for  305  dollars  and  60  cents,  docketted 
10th  of  Jlfay,  1817.  And  the  defendants  pleaded  and 
averred,  that  the  said  judgments  are  in  force,  and  wholly 
due  and  unpaid,  and  pleaded  the  same  in  bar.  The  pleas 
were  sworn  to. 

The  question  arose  on  the  validity  of  these  pleas. 

W.  Haley  for  plaintifis. 

/.  F.  M\  Yates,  for  the  defendants. 

The  Chancellor.  The  substance  of  the  plea  is,  that 
the  bill  does  not  contain  proper  parties,  and  it  discloses  • 
facts  showing  that  there  are  judgment  creditors  interested 
in  the  surplus  moneys,  and  who  have  a  prior  claim  to  that 
of  the  plaintifis.  The  plea  only  states  the  facts  from 
which  we  are  to  infer  that  further  parties  are  necessary, 
and  then,  instead  of  saying  affirmatively,  that  addUioruU 
jMitid  are  neeessa/ry^  the  defendants  say  they  are  not 
bomid  farther  to  answer,  and  plead  those  facts  in  bar. 
SCich  a  plea  was  held  to  be  informal,  and  leave  was  given 
to  amend  it,  in  Merrewether  v.  Mellish.  (13  Ves.  435.) 
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1618.      But  in  that  case  ihe  parties  were  not  named  at  all.    Here 
Vg^v^^.  the  prior  judgment  creditors  are  named,  and  the  objection 

Kavk  would  seem,  then,  to  be  confined  to  the  mere  want  of  form  in 
MA»ctu».  n()t  statii^,  in  so  many  words,  that  those  judgment  credi- 
tors are  necessary  parties.  This  I  do  not  think  material,  and 
that  branch  of  the  plea  is,  therefore,  good.  But  the  prece- 
ding part  of  the  plea  sets  forth  the  decretal  order  for  the 
sale  of  the  mortgaged  premises,  and  the  proceedings  by  the 
Master.  This  is  distinct  matter,  and  contrary  to  the  rule  of 
pleadings  which  will  not  allow  multifarious  matter  in  one 
plea,  but  requires  that  the  defence  in  a  plea  should  rest  on 
a  single  point  If  the  object  of  this  was  to  show  that 
Oaroniy  the  plaintiff  in  the  suit  upon  the  mortgage,  ought 
also  to  have  been  a  party,  there  was  no  necessity  for  sta- 
ting all  the  proceedings  by  the  Master.  The  fact  might 
have  been  brieffy  stated,  without  incumbering  the  plea 
with  such  a  detail  of  matter,  and  which  must  have  been 
inserted  for  other  purposes  than  merely  to  show  that  0«- 
tram  ought  also  to  have  been  a  party.  Nor  was  it  neces* 
sary  that  Ostrom  should  have  been  a  party  to  this  suit,  for 
he  cannot  be  affected  in  interest,  since  the  object  of  the 
suit  is  onty  to  procure  the  surplus  moneys  arising  upon  the 
sale,  and  with  which  (hlrcm  can  have  no  concern.  He  is 
not  charged  with  any  act  whatever  that  is  put  forward 
as  a  ground  for  relief. 

But  though  the  plea  be  censurable  for  the  multi&riou8«> 
ness  of  its  matter,  it  nevertheless  discloses  a  fatal  objec- 
tion to  the  bill,  as  it  now  stands,  and  I  am  not  inclined  to 
overrule  it  altogether.  The  judgment  creditors  mentioned 
in  the  plea  must  be  made  parties ;  for  their  daim  to  the 
surplus  may  be  better  than  that  of  the  plaintiffs,  and  the 
plaintifb  cannot  obtain  a  decree  for  it,  until -they  are 
beard.  I  shall,  therefore,  let  the  cause  stand  over,  with 
liberty  to  the  plaintiffs  to  amend  their  bill  by  making  those 
Creditors  parties ;  and  it  must  be  upon  the  payment  of  the 
costs  ot  the  pleas  and  the  subsequent  proceedings ;  but  in 
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taxing  the  costs,  the  defendants  are  not  to  be  allowed  for      1818. 
any  part  oi  those  pleas  that  relate  to  the  proceedings  in 
Chancery,  or  the  proceedings  by  and  before  the  Master. 
The  defendants  are  to  be  entitled  to  the  usual  time  to  an- 
swer the  bill  when  amendedi 

Order  accordingly. 


BmADFOBD 
KlMBBBLV. 


^RADFORD  against  Kihberlt  and  Brace. 


One  joipt  ptrtoer  ij  not  entitUd,  M  a^nst  1 

Ut^reater  or  more  T«lmble  teryieM,  in  n 

■    ladi  tlMTo  be  a  tpeeial  aneeiBent  to  that  < 


t  tke  othen,  to  a  eorapeuatioa  for 
1  regard  to  tlie  eonunon  coneeiBy  mi- 
\  be  a  tpeeial  agieenent  to  that  effeet. 
Bitf»  iriiere  tlie  aereial  joint  owncra  of  a  oargo  appoint  one  of  the  part  owaert 
their  agent,  to  reeeire  and  aeU  the  eaigo,  and  diatribnte  the  proeeeda,  he  is 
entitled,  odder  raeh  apeelal  ageney,  to  a  eonuniaaion,  or  eompenaation,  for 
hia  aerfieea,  aa  n  fretor,  or  agent,  in  the  fame  manner  as  a  itrabger:  and  as 
sueh  Iketor,  or  agent,  he  may  retain  the  goods,  or  their  proee^s,  as  seeiiriqr> 
I  not  only  for  his  adrances,  disbarsements,  or  respons ihilities,  in  regard  to  the 
paitieakv  property,  bat  for  the  bahnce  of  his  general  accotut 

IN  Jhgasty  181S,  the  defendants,  Jibijak  WesUm^  JSenjo^jbia  iscb  and 
mill  JMirrrdt,  and  others,  were  joint  owners  of  a  vessel  and  sSSl  "^ 
cargo  fitted  out  from  J^m-Havm^  Ctmtiedtctc^  to  Porto 
SicOj  where  the  cargo  was  s(dd,  and  the  proceeds  invested 
in  a  cargo  of  coffee,  Sec.  shipped  on  board  the  brig  Ed- 
uardOf  consigned  to  P.  Hcermmy^  of  ^t^joport^  where  it 
arrived.  •  P.  Wtston  owned  three-e^A^a  of  ihe  return 
cargo,  and  previous  to  its  arrival  at  JWuporf,  sold  and  as* 
mgned  his  interest  to  RaJfh  B^dkk^  who,  after  the  arrival 
of  the  cargo^  to  wit,  on  die  Slst  of  JIfarcA,  1814,  assigned 
Ae  tfaree-eights  (hereof  so  purchased  by  him  of  W.  to 
Ihe  plaintifl^  to  whom  he  was  largely  indebted,  as  a  secu- 
riQr  for  the  debt,  and  in  trust  to  pay  John  Clapp  1,500  dol- 
lars, and  to  pay  the  defendants  1,220  dollars,  and  the  re- 
sidue to  the  plaintiff.    The  defendants  paid  to  the  plaintiff 
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1618.  1,450  dollars,  which  he  pud  over  to  Clapp,  On  the  2Sd 
of  Matd^  1814,  the  said  return  cargo  came  into  the  poe- 
seoaion  of  the  defendants,  who,  on  &e  25th  of  JMbrdi, 
1814,  received  notice  of  die  assignment  of  fFei<on'«  share 
by  R.  BttUdeyy  to  the  plaintifl^  but  refused  to  deliver  it. 
The  share  <^  ff^  so  assigned  to  BuUdey^  and  by  him  to 
the  plaintifi^  amounted  to  5,800  dollars.  The  accounts 
between  the  defendants  and  the  other  owners,  were  ad- 
justed, and  paid  by  the  defendants,  who  have  in  band  S,000 
ddlars  of  the  proceeds  of  WJs  share,  which  the  plaintiff 
claimed  under  the  assignment  to  him.  The  biB  prayed  , 
that  the  defendants  might  account  for  the  property  so  re- 
ceived by  them,  and  assigned  to  the  plaintiff,  and  may 
be  decreed  to  pay  over  the  balance  to  him,  &c. 

The  answers  of  the  defendants  admitted  the  joint  ahip- 
meat  and  joint  concern  in  the  return  cargo  of  flie  JBd- 
toarda^  and  that  FT.'s  share  was  600  parts  of  1,6S4>  and 
was  so  finally  a^usted.  That  the  cargo  was  consigned  to 
8^  the  master  of  the  hrigy  who,  on  his  arrival,  placed  it  in 
the  hands  of  Harmony.  That  the  cargo  arrived  at  Mw- 
portj  in  December^  1813,  and  the  owners,  in  January^  1814, 
agreed  to  make  the  defendants  their  fectors,  agents,  or 
commission  merchants,  for  the  diqpoaal  thereof  in  JVW- 
Ymfkj  and  S.  and  H.  w^  directed  to  deliver  the  same  to 
the  defendants  accordrngly.  That  a  greater  part  of  the 
cargo  came  into  the  hands  of  4he  defendants,  on  the  19di  of 
Mmrchy  1814,  not  on  the  SSd  of  Jlforeh,  as  the  plamtiff  had 
alleged;  and  another  part  came  to  Jfew^Yark,  to  the  de- 
fendants,  the  9th  of  May  following.  That,  on  tiie  26th  of 
JUsrcA,  1814,  notioe  was  received  by  the  defendasCs  of  the 
aseignment  by  BiJIdey  to  the  plaintiff.  That  the  nett 
amoimt  of  the  share  so  assigned,  is  3,946  dollars  and  00 
cents.  That,  previous  to  any  knowledge  of  the  ass^ 
ment,  Bvihky  was  indebted  to  the  defendants^  and  after 
the  cargo  was  received  by  dtem,  they  lent  him  their  notes, 
which  they  afterwards  paid,  &c»;    that,  on  the  29tfa  of 
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Mardi^  1816,  they  paid  to  the  plaintiff  1,736  dollars  and  55     1818. 
cents.    That  R.  Bulkky  is  indebted  to  the  defendants,  for  ijip^u-^iuf 
a  balance  of  accounts,  in  the  sum  of  2,000  dollars;  and    Bbabfobd 
that  he  failed  on  the  21st  of  Matckj  1814,  and  became  m-  KnttMar. 
advent,  which  was  known  to  the  plaintiff  before  the  as- "~'~""~~~' 
signment  to  him.  The  defendants  insisted,  that  their  advan- 
ces and  responsibilities  for  BuOdey  having  been  made  after 
the  cargo  came  into  their  hands,  they  had  a  Um  on  the 
proceeds,  for  their  security,  for  the  balance  due  them  from 
B^  and  which  could  not  be  defeated  or  impaired  by  the 
a»^gnment  to  the  plaintiff. 

Several  witnesses  were  examined  in  the  cause,  which 
came  on  to  be  heard  in  Jime  last. 

WdUy  for  the  plaintiff.    He  cited  7  East^  229.    9  East,  J^  isik  nd 
426.    3  Boe.  Sf  PulL  494.  126.    Abbait  on  Mpe,  96. 
1  Vesen,  497.     WaUim  an  Partn.  139.     WesUm  v.  Baricety 
12  Johns.  Bqff.  276. 

Boydf  for  the  defendants.    He  cited  Com^^s  Dig.  tit. 
Factor.     Cowp.  R^.  251.    2  East,  221.    1  Bwrr.  489. 
♦ 
The  cause  stood  over  for  consideration  until  this  day.     st^umftcr  2Bift; 

The  Chancbllor.  It  ajqpears  in  proof  that  the  owners 
of  the  cargo  of  the  Eduarda^  in  January,  1914,  appointed 
the  defendants  their  agents  to  receive  and  sell  the  cargo^ 
and  distribute  the  proceeds.  The  defendants  were  at  the 
same  time  part  owners;  but  this  special  agency  was  altOfe- 
ther  distinct  from  their  ordinaxy  powers  as  part  owners,  and 
they  were  to  be  considered,  for  this  purpose,  as  agents  &»: 
the  company ;  and  in  that  character  they  were  entitled  to 
their  commissions  or  compensation,  in  the  same  manner 
as  any  other  persons,  being  strangers  in  interest,  would 
have  been  entitled  under  such  an  agency.  In  the  case  of 
joint  partners,  the  general  rule  is,  that  one  is  not  entitled 
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1818.      to  charge  against  another,  a  compensation  fiir  his  more  va- 

v^Fv^h/  hiaUe  or  unequal  services  bestowed  on  the  common  con- 

Bkabfobs    cem,' without  a  special  agreement ;  for  it  is  deemed  a  case 

KiMisALT.   of  voluntary  management    This  is  the  doctrine  in  the 

T""""""*"  cases  on  this  point.      {Thornton  v.  Procter.  1  Awt  94. 

Bwrden  y.  Bmden^  1    Vesey  and  Bea.  170.     FrankHn  v. 

Robinson^  1  Johns.  Ch.  Rtp.  157.)    But  where  the  several 

owners  meet,  and  constitute  one  of  the  concern  an  agent, 

^      to  do  the  whole  business,  a  compensation  is,  necessary 

and  equitably,  implied  in  such  special  agreement,  and  they 

are  to  be  considered  as  dealing  with  a  stranger.    The 

defeidants  are,  consequently,  to  be  viewed  as  commission 

merchants  to  recdve  and  seD  the  return  cargo,  and  they 

are  entitled  to  the  rights  belonging  to  that  character. 

If  this  conclusion  be  correct,  there  is  then  no  doubt  that 
the  daim  on  the  part  of  the  defendants  must  be  admitted. 
It  is  well  settled,  that  a  factor  may  retain  the  goods  or  the 
proceeds  of  them,  not  only  for  the  charges  incident  to  diat 
particular  cargo,  but  for  the  balance  of  his  general  accoiint ; 
and  this  allowance  is  made  not  only  while  the  goods  re- 
main in  spedty  but  after  they  are  converted  into  money. 
This  was  the  doctrine  declared  in  Eini^  v.  fFtlcoa;;  {An^. 
.  252.)  and  afterwards,  by  Lord  MansfieU  in  Gfodtn  v.  Lon- 
don Jhsruanee  Compam/j  (1  Burr,  494.)  and  by  Mr.  J.  Bui- 
fer,  in  Lidcbarrow  v.  Mason.  (6  Eatt^  23.  in  notis.)  And 
it  is  further  settled,  that  this  lien  applies  not  only  for  the 
amount  of  the  money  actually  didburaed  for  the  necessary 
use  of  the  property  in  hand,  and  for  acceptances  actually 
paid,  but  for  the  amount  of  outstanding  accq)tance8  not 
then  due.  The  factor  may  retain  the  goods,  or  the  monej 
into  which  they  have  been  converted,  until  he  is  indemni- 
fied against  the  liability  to  which  he  had  subjected  him- 
sdf.  {Hammonds  v.  Barclay,  2  East,  227.  Drinkwater 
y.  Goof&rin,  Qmp.  251.)  This  is  veiy  equitable  doc- 
trine, especially  when  the  acccfitances  and  responsibilities 
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vrere  assumed,  or  necesdanlj  pi'esum^d  to  have  bdbn  as-      1818. 
soittad^  vpoB  the  CMdit  of  tbe  pcopwtjjr  io  his  poaaewion*  vjav^tt^ 
In  this  case,  the  accounts  annexed  *o  the  ma¥Mnt9  art  mw«*o« 
admitted  to  be  correct ;  and  it  appears  by  them  that  at  the 
date  oi  the  assignment  from  BuUdey  to  the  plain^  he 
was  iadebted  t9  the  defendants  for  moneys  advanced^  or 
responsibilities  assumed  and  atorwards  £acharg)sd  by 
the  defendaDts,  to  oiore  than  bis  share  of  the  aett  pmoeeds 
of  the  goods  committed  to  &e  disposal  of  the  defendants^ 
after  crediting  the  plaintiff  with  what  be  has  since  reemved 
under  that  assignment.    There  was  nothing  due  to  the 
plmiitiff  when  he  filed  has  byi.    It  will  be  readily  admit- 
t«d|  that  the  plamtifftook  no  other  or  gjpeater  right  under 
hi$  asfflgriment,  than  what  BuOdU^  possedsed  wbea  he 
made  it.    It  was  juade  subject  to  aB  elisting  equities. 

KH  dismissed,  with  costs* 


M^MfiNoSiY,  tfurviooi'  of  f  owNsEND^^cusignee  cf  Mabk  mud 
Sri^tii,  Bankrupts,  against  Mjokbay  and  others. 

M'^S,  partnen  in  tnde,b«iD$  greatly  indebted  in  Uie  tniud  Si^tu,  and  in 
Jtwcpi,  ott  tbe  2d  of  Deem^btr,  Vno,eonr€ft&  certain  laiidt  (o  A,  in  fnctf, 
for-ttn  i«enriqr  nd  pajttrat  of  oertaitt  AHvMit  or  OarBi4a  ^ 
til  they  wen  paid,  or  S^  ahonld  beabadntely  ezoMiated  aad  diaoi^rsod 
Aherefiimn,  by  the  laid  erediton,  and  tbeir  demanda  tnmaferred  to  Jll«  abne, 
er  ;$.  be  othcnrwiae  exoDemted,  aeqnitted  otiMactoged  thetefrMB;  a«diAer 
tliaaniddebCaabonldbeanliaiedrorthe  aaid  Abeeo  diaelni)ged  nndto- 
kaaed)  tim  in  tfuft  for  M.  iU  ft^^bariiit  eonaUttad  an  not  of  banlvqitqr 

'  in  Mtft  1900,  were  duly  ditchai^  from  tbeir  debta  under  the  late  bank* 
«l4it^«oftbeCMt<ad/MiO,paaied4pi««h,I8tfO.    AM,Att«Un«M 
»  viMdeedi  aiid  that  the  dieehai^e  ef  A  firoBB  tile  paMnMiaUp  4*^ 
the  banknipt  lawrwaa  not  »tnlfilment  of  the  condition  on  which  the  tniat 
fbr  the  Oermo»  erecitiibn  wat  created. 

44iiihttgo«nderalMi]^ptUMr  ef  fhia  ooiMtry^  doea  hot  diMittga  ^kd 
Abfeav  iMBiddhttf  contncted,  and  aildtf  |*ynhlo  in  J&M|M|  op  W 
comtryyiinleaa  the  foreign  eraditora  cone  in,  and  prore  their  debta 
theocouniaaion.    Eat  cTon  if  the  diacharge  under  thobMifcpnipthiWi 
Vou  III-  S6 
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1818  be  ^eeiped  a  (lisebu-ge  firom  any  mil  in  the  VmUd  StaU»  for  dfbte  di|i> 

to  the  €hfmttn  creditors  of  S.,  yet  that  would  not  satiffy  the  teruM  and  eondx- 

^^  ii^i^       Hogg 9f |]|0 1^0^ of tnut,;iiiileat H,  also, operated aaa ditehaige ia GcrmoRy, 

2I*MK9bjcr       ^1^1^  1^^  ^^,  w««4<mtrBeted. 

]]f  Q^^y.      The  late  baakpnipt  law  did  not  operate  upcto  acts,  declared  to  be  aets  of  bank- 

;  .,  mptcy,  ctaimltted  prior  to  the  1st  of  Jbne,  1800. 

Ate  M.  lUft,     JACOB  MARK^  and  Mn  Speyer^  (defendants^)  in  1 793, 
*        entered  into  copartnership  in  the  city  of  JVfeio-Forfe,    In 
1794,  S.  went  to  Europey  on  busine^^s,  and  while  there,  bor- 
rowed of  JBtigels,  of  £erltn,  10,400  dollars,  for  which  he  gave 
a'  partnership  note,  payable  with  interest,  at  8  per  cent, 
which  the  bill  charged  to  be  usurious.    About  the  1st  of 
JVtrttory,   1796,  he   entered   into  a  contract  with  three 
Gfemums,  Count  de  JZoftenAant,  Baron  de  Wedenum^  and 
F.  Marky  for  the  sale  of  100,000  acres  of  land  ot  M.SfS. 
on  a  loan  by  th^m  of  40,000  dollars  to  M.  ^  S.  for  wluch 
he  gave  an  obligation,  binding  ^.  Sf.  S.  to  pay  that  sum,  with 
interest,  at  5  per  cent,  on  the  loan,  and  a  commission  of 
two  per  cent,  the  particulars  of  which  contract  were  sta- 
ted in  the  pleadings.    iSu  returned  to  ASste-Forfe  in  1796; 
and  the  bill  stated,  that  M.  if  S.  being  indebted  above 
230,000  dollars,  were  declared  bankrupts,  in  Jtily,  1800, 
and  their  estate  assigned  to  the  plaintiffs,  in  September  fol- 
lowing; that  they,  in  contemplation  of  such  bai^ruptcy, 
and  with  intent  to  defeat  and  delay  their  creditors,  exe- 
cuted a  deed  to  John  Jifyrrayj  defendant,  dated  2d  of  De- 
cmbefy  1799,  which  stated,  that  M.  Sf  S.  had  dissobed 
their  partnership  on  the  5th  of  Aigust^  1799,  and  diat  JIf. 
had  agreed  to  pay  the  partnership  debts,  and  thi^t  8,  was 
to  be  exonerated  from  the  Ckrman  debts,  which  were  spe- 
cified; the  deed  further  recited  (he  Joan  of  40,000  dol- 
lars, of  the  three  Oermatw  above  named,  and  the  terms  of 
il,  and  the  security  they  were  to  have  for  the  loan,  inlands; 
and  to  indemnify  S.  from  those  debts,  and  to  secure  the 
Qenmn  creditors^  if  they  would  discharge  S^  or  accept 
piqrment  in  land,  at  two  dollars  per  acre,  M^  in  whoei  the 
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legal  title  to  the  lands  was  vested,  and  S^  conveyed  to  JMur-  181ft 
ratfy  in  fee,  fourteen  undivided  fifteenth  parts  of  township 
No.  i^  in  the  old  military  towns,  on  the  west  side  of  Lake 
Champlcnn,  containing  about  64,000  acres,  (subject  to  a  Mumaw. 
mortgage  io  J.  SfR.  Leroyj  to  secure  1^600  dollars,  and  all 
other  specific  liens,)  in  tnutj  fot  the  sdd  German  credi- 
tors, and  on  condition  that  those  creditors  should  elect  to 
discharge  8^  ahd  look  solely  to  M^  or  to  receilire  payment 
in  siud  lands,  at  two  dollars  per  acre,  ^md  should  give  the 
trustee  notice  of  such  election,  on  or  before  the  1st  of 
Jhftttary,  1801.  The  trustee  was  to  hold  the  Mnd,  until 
8.  should  be  exonerated,  and  for  his  indemnity,  and  was 
authorized  to  sell  the  lands  at  auction,  6t  private  sale  but  not 
under  two  dollars  per  acre,  without  the  consent  of  M*  ^  S. 
The  trustee  was,  also,  authorized  to  lease  the  lands ;  and  af- 
ter the  said  debts  should  be  satisfied,  (ur  8.  discharged,  he 
was  to  hold  them  in  trust  for  M.  in  fee.  The  trustee  Was 
also  authorized  to  raise  money  by  mortgage,  to  make  par- 
tition, and  to  vest  the  proceeds  of  the  land  in  stock  of  the 
VniUd  8tate8i  and  with  power  to  appoint  M^  and  Ms  as- 
signs, as  agent  to  sell  or  lease  the  lands.  That  in  case 
the  trustee  died,  his  son  John  fi.  Mwrray  was  to  be  tru3tee 
with  like  powers ;  if  not^  then  the  trustee  might  appoint  ft 
trustee  by  deed,  to  be  agreed  on  by  him  and  M*j  and  the 
creditors ;  and  the  trustee  wad  to  convey  the  lands  to  the 
new  trustee  so  appointed ;  and  JIf.  was  to  ifree  the  lands 
from  aB  incumbrances,  and  pay  the  taxes  i  and  on  the 
further  condition,  that  if  the  dei>t8  or  any  part  of  them 
should  be  paid  by  JIf.,  or  if  8.  should  be  disdiaiged  fifom 
his  debts  the  deed  should  be  void. 

The  bin  further  stated,  that  8^  about  the  Ist  of  Jun^ 
1800,  in  contemplation  of  bankruptcy,  or  of  a  discharge 
under  the  insolvent  act,  conveyed  to  the  defendant,  Jlftfr- 
tw^  one  cfr  more  lots  in  the  dty  of  Mw-yark,  without  any 
consideration.  That  the  deeds  ^vere  delivered  to  the  de» 
fendant  Murray^  long  after  the  time  they  bear  date';  and 
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ISI9,  tbe  isitmwIiaDed  deed lyad  not b«^nroceideA|tfi  an^itt^ 
gage  ia  the couo^  wbete  the  knds^were  thualed,  atk^ 
before  tbe  coouaisrioa  of  bankruptcy  on  the  Ist  of  iSprUi 
1800»  when  a  judgment  was  docketted  against  M.  ^  A 
'at  the  suit  of  tbe  plaintifib  and  olbera,  for  100,000 doHara 
in  trust  for  the  oreditom  of  Jlf.  4r  'Sv  Who  have  i^nived 
dieiF  debts  under  a  eomijuseion  of  bankruptcy.  That 
none  (tf  the  German  creditt^rs  bad  ejected  to  diecharga  ^^ 
and  look  solely  to  JU^  or  to  i«cei^  payment  in  lands*  at 
twodoHars  per  aere,  nor  given  notice  of  such  ^electkHi  to 
the  defendant  Mwrrajh  before  M.  ^  &  were  discbaig«tf 
under  tbe  bankrupt  act  in  (ktobtrj  1800,  er  befons  tbe 
1st  of  Jmmrfh  1801,  whereby  the  ctrndiUicn  on  which  the 
securi^  was  providedior  their  German  cnoditora  waa  not 
complied  widi,  and  tbe  deed  became  void*  Tbe  biP 
cba^e^  that  if  ftia  dea^was  otberwise  valid*  it  was  fiitiud^ 
ulent  as  against  the  general  creditora  ol  M  ^  8, ;  atid 
prsyedi  that  the  defendant  Mvrray^  night  vender  an  ac« 
co^of  receipts  and  eatpendituresi  under  the  deeds,  4k^ ; 
apd  d^ver  up ttesame  to  be  cancdied  or  be  decveed  to 
ideasfttfaiK  a%idl«nda and  fets  to  the  plaintilE%  and  come 
to  an  acQount  of  all  moaeys  received  ihe«eon»  &^  tf^ 

The  defendants,  «AftirrflVt  Jlfoi^  and45|Nijf0vin  th^  joiat 
and  aeveral  anawers,  set  foctli  all  the  partiodars  of  tbe 
tiapaactionfl^  be.  referred  to  in  the  bilL 

It  waa  agreed  by  tbe  counsel  of  die  parties,  thai  an  ae« 
count  should  be  taken  of  tbe  debts  due  to  the  Owiaancw- 
ditors  as  stated  in  tbe  answer,  if  they  were  entitled  un* 
der  the  trust  deed  to  be  paid  tbeir  debts.  That  auita 
were  pending  against  JH  and  S.  between  Jmimty  and 
JfyrUj  1800,  and  that  in  Mkrdiy  1800,  verdicts  were 
takep  against  them,  and  judgments  entered  thereon  at  the 
ensuing  term  of  the  Supreme  Court  That  the  tnystdetd 
was  prepared  in  Deotmber,  1799,  by  direQtic»i  of  Jl&rfo, 
and  wan  duly  executed  and  deliver^  the  S4tb  of  Jammyy 
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laOO;  ibatJtf;  and  &  comnulted  an  act  ef  baokxaptcy the      1AI& 
imoiMjhlSOO.  v^ev^^ 

.  JV:  PeiMBeftw,forihcplaintiC    He  cited  JtfJIfefioiwy  anj    mttk^ai- 
-TmnaMd^  assigoeea  of  JUarft  and    ^^pq^  v.   Ferrers,  J»ic9«ft.ioci, 
(5  Jifaw,  iZ^K  71.)  H€rman  v.  fTwW,  (Owjp.  111.)    .A*."^  "** 
4farMfiiuuI#Cfcrr«v.  Temple^  (4  Bwrr.  2235.)    ffjf^Iqp  and 
anoiker  r.  CZarfcfl^mf  o(Aer«,  (14  Johns.  Rtp.  458.) 

iSL  /ohm^  jcm.  aod  £.  JET.  PendkUm^  for  the  defendant. 

The  cause  stood  over  for  consideraition  until  this  day»     AvtanSer  I6«fr. 

Ttfs  CiUNC£i.to]i.  The  great  objectof  the  bill  isteaeC 
wide  the  de^  of  trust  of  the  ad  of  December^  119% 
kvm  Mark  if  Sjpeyer  to  JEo&ti  Murrmfj  and  the  deed  «f 
flM;2l8tof«%a,  1800^  from  ^jpeyer  to  Murroji. 

L  Th&  trust  deed  was  made  to' secure  the  Oerman  ca»* 
ditons  aeveral  of  whom  made  a  loan  to  Mark  ^  ^PV^t 
i^ntbe  condition  that  they  should  be  seoused  b;  laads 
ui  tibe  Uniui  ^aUs. 

One  of  the  objections  to  this  deed  is,  that  it  was  made 
upon  a  condition  which  has  ance  been  fulfilled,  which 
was  the  daschai^  of  ^»eyer  from  the  partnership  debts. 
This  cooditioD  is  repeatedly  expressed  in  the  deed*  The 
bods  mentioned  in  it  were  conveyed  in  trust,  for  the  secu- 
rily  and  payment  of  JBurcpean  creditors,  until  the  debts 
were  paid,  otSfmftr  should  be  ^'otherwise  exonerated, 
acquitted,  and  discharged  therefrom.''  The  manner  in 
which  Spejfet  was  to  be  discharged  is  afterwards  mention* 
ed.  It  was  to  *be  done  by  the  act  of  the  creditors,  trans* 
fening  thdr  demands  from  the  house  of  Mark  Sf  Spefjit  to 
MaiA  alone^  so  as  thereby  to  exonerate  Speyer.  It  is, 
again  and  again,  declared  and  repeated,  that  the  Cknnan 
creditors  were  to  exonerate  S.  ^  so  as  the  said  credit- 
tors  could  not  thereafter  claim,  challenge,  or  recover 
the  debt  or  any  part    of  it,  from  him ;"   or  so  that  h* 
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1818.      ^'be  thereof  and  from  the  respon^bility  to  pay,  fully  ac* 
KJ^  X  ^p  quitted,   exonerated,    and    releiued''     In    a  subsequeift 
^^'^r^*'^  place  in  the  deed,  it  is  once  more  mentioned,  that  when 
^^»*^^-     the  European  debts  were  all  discharged  and  paid.  Or  when 
Speyer  ^should  be  wholly  and  absolutely  exonerated,  ac- 
quitted, and  perpetually  exempted  of  and  from  all  and  sin* 
gularthci  said  debts,  dues,  and  demands,  ahd  of  and  firooi 
all  manned  of  liability  for  the  payment  thereof  by  any  of 
the  means  rforesaH  or  by  good  and  sufficient    transfiors 
by  the  said  creditors  of  such  their  said  debts  to  JIfarfc,  so 
as  to  acquit  Speyer^'^^  then  the  trust  estate  was  to  cease. 

There  can  be  no  doubt  in  the  mind  of  any  perscm  who 
will  carefully  peruse  the  deed  of  trust,  that  the  discharge 
of  Speyer  was  to  come  from  the  German  creditors,  and  to 
be  a  personal  act  of  theii'S,  and  no  other  means  Of 
discharge  were  within  the  puiriew  of  the  deed.  No  siidi 
discharge  is  pretended,  and,  therefore,  the  deed  remain^ 
in  force.  But  it  has  been  urged,  that  the  discharge  of 
Mark  Sf  Speyer  ih  October^  1800,  under  the  banknqit  act 
of  the  United  States,  was  a  discharge  from  the  Oerman 
debts,  within  the  condition  of  the  deed.  It  is  a  dedrnve 
answer  to  this  objection,  that  the  parties  did  not  mean  such 
a  discharge,  and  that  the  deed  must  have  operation  ac- 
cording to  the  manifest  intent  Nor  did  the  discharge  of 
^yer,  under  the  bankrupt  act,  iully  and  perpetuaDy  ex- 
empt him  from  tb'e  Gemum  debts.  These  debts  were 
4ntra;cted  in  Getmatiy,  and  payable  in  GermMy,  and  the 
discharge  of  Speyer  by  the  bankrupt  law  of  this  country 
win  not  discharge  him  from  those  debts,  imless  those 
fordgn  creditors  have  assented  to  that  proceeding,  by 
confmg  in  and  proving  their  debts  under  the  commisaon. 
I  am  aware  that  the  opinion  has  respectable  sanction; 
that  "  a  cessio  bonorum,  under  the  laws  of  a  state  where 
the  debtor  has  his  permanent  domicil,  ought  to  operate  as 
a  dischai^ge  from  his  creditors  in  every  part  of  the  woild,'^ 
^ut.sucha  general  rule  as  this  is  not  the  law  of  thfe 
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land,  nor  do  I  believe  it  to  be  any  part  of  the  jus  gen-      1818. 
timn*    There  are  several  distinctions  taken  on  this  sub-  v^irv^^i/. 
ject,  and  which  I  need  not  now  exanune.    It  is  sufficient  M'BtowT 
to  say,  that  a  contract  made  in  a  foreign  country,  and  to    Mpw,it. 
be  governed  and  discharged  by  its  laws,  cannot  be  ^ab^ 
splutel;''  discharged  by  the  statute  of  another  country,  tq 
which  the  parties  have  not  bound  themselves  to  submit. 
A  bankrupt  or  insolvent  act  ought  not  to  be  presumed  to    . 
have  been  intended  to  reach  foreign  contracts,  unless  it 
b0  so  declared.    If  Speyer  was  to  be  deemed  discharged 
for  any  suit  here,  within  the  United  States^  for  the  Ger- 
man ddl>ts ,  by  force  of  his  discharge  under  the  bankrupt 
act,  (and  this  is  a  point  which  I  am  not  willing  to  concede 
without  further  consideration,)  yet  that  would  not  satisfy 
the  terms  of  the  deed  of  trust,  unless  the  discharge  here 
would  operate  as  a  dischaq^e  in  Germamf^  where  the  debtq 
were  contracted.     He  must  be  ^^  wholly  and  absdutdy 
and  perpetually  discharged  from  all  manner  of  liability  for 
the  payment  of  those  debts  ;'^  and  can  we  say,  or  can 
we  believe,  that  if  Speyer  had  returned   to  his  native 
German  country,  where  his  father  resided,  and  where  the 
debts  were  contracted,  that  he  could  have  pleaded  his 
discharge  here  in  bar  of  a  suit  there?  It  does  not  appear, 
in  what  part  of  Germany  the  debts  were  contracted;  but 
we  know,  that  in  several  parts  of  it  there  is  no  such  thing 
as  a  debtor's  discharge  by  the  assignment  of  his  pro- 
perty.   Huberus  says,  {PrcBkc.  tom.  2  1454.)  that  seem- 
dmrnjusnottrvm,  cessio  bonortan  inviHs  credUoribm^  debito- 
rem  a  carcere  publico  non  Uberat.    The  law  is  the  same  in 
other  parts  of  Germany.     Mn  ti&jvis  tamen  hcarvm  hoc 
&ene/!ciiim,  (says  Hemecdm,  when  speaking  of  the  ceerio 
bonorumy)  indulgetur  obaratis.      Ces$$U  sane   in    Saxonia 
ekctoraJiy  ubi  debitores  nUiUiminiiSj  ttrgentibus  ereitfori&cw, 
defrudimfttr  in  carcerem. — Jure  Lubeceniij  debUoTy  qui  non 
^obendo    eet^  adjudieaiur  eredUori  sed  iiOy  vt  quotidiana 
qperepdebiiumminuant.    Heinec.  Elem,  Jur.  CML  Second, 


Digitized  by  ^OOQlQ 


44*  ~  CASES  IN  CHANCERY. 

18!&  Ord.  Pond,  part  6.  lib.  42.  ttti  ^'  De  Cessitme  Bono* 
mm,  8.  S64.)  In  Saxotiia — Debkorik^  nm  eoncesw  fiMSt 
cemms  hmorum  bek^dc.  {HHnec.  JSIaii.  «Ka.  Gef^ 
^memhy  lib.  S.  tit.  13.  8.  887.)  And  is  it  not  reij  \vafro>^ 
bftble,  that  in  the  Chrman  8tate8,  where  the  indefeasible 
ob&gatioii  ot  debts  is  so  strongly  maintained,  they  woold 
sdier  their  policy  to  be  subverted,  and  their  subjects  de- 
fiMrtedtttbeif  remedy  at  home,  by  the  bankrupt  or  inaoU 
vent  \wrs  of  foreign  countriee?  We  have  said^  ftat  we 
woyld  not  suffisr  such  a  control;  {Van  Raiuf^  r.  Fan 
«drfffa/^  S  Caines,  154.)  and  tbe  same  rale  pk^ails  iit 
otHer  stated ;  (1  Mass.  Rep.  19B.  S  Day^s  Aep.  82.  3  Bin- 
tmy^  201.  5  Bimney^  S85.)  and  in  En^ani.  {Simth  v. 
Budbnofi,  1  East^  6.)  It  has  deo  been  decided  in  one  tS 
tbe  dreoit  coutta  of  &e  UnM  S§aUs^  {Van  Reimsij^  v. 
KsoKsSi  t  OcO.  S7L)  that  a  discharge  titider  an  kisolvent  act 
bere^  i»  no  diseha^e  of  a  contract  made  and  to  be  exe- 
cute abroad. 

I  am  sadisfied,  upon  the  whole,  li^at  there  is  no  weigfit 
til  this  objection. 

Another  objecticm  taken  to  the  force  of  this  trust  deed, 
ifl^  Ihait  it  was  to  be  considered  a  mortgage,  and  eugbt  to 
ha^  been  registered,  to  give  it  effect  against  the  sabse^ 
<^nt  assignment  of  Mark  &  Speytr. 

the  aiiMrer  to  this  is,  that  the  deed  speaks  for  iCsid^  &imI^ 
appears,  most  obvioudy,  to  be  a  conveyance  in  trust  fortbe 
bea«fit  of  the  German  creditors;  and  it  would  be  absurd 
to  brkig  such  an  instrument,  creating  such  very  spedal 
fliMd  eossidicated  trusts,  wilbm  the  meaning  of  the  regietiy 
aisi  That  act  rdatee  only  vo  simple  conveyMces  by  way 
of  mortgage  for  the  payment  of  money,  at  eeitidii  de&ito 
pcftiodS)  and  the  provimons  in  k  as  to  the  rq;istfy  and  (So* 
nlkergB  of  mortgages;  have  no  appKcation  to  this  deed.  It 
is  true,  thot  some  of  fte  provisions  in  the  deedspeidirof  put 
of  ttie^  thrnum  creditors  as  being,  in  certain  events,  tqpecM 
mortgiftgees  or  conditional  owiai^rs,  but  those  worto  eatam 
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diaoge  the  nature  of  the  instrument,  and  turn  the  trustee      1818. 
into  a  mortgagee.     They  were  no  more  than  what  the 


rules  of  equity  would  have  implied,  that  the  trust  was  to  M'M«*««» 
<!ontinue,  and  the  equitable  interests  of  the  creditors  to    Mim«Ar 
remain,  untfl  the  objects  of  the  trust  were  fulfilled,  and 
no  longer. 

But  if  it  was  a  mortgage,  die  assignees  had  notice  of  ii. 
In  the  examination  of  Mark  before  the  bankrupt  commis* 
sioners,  he  gave,  in  his  schedule  marked  A,  an  account  of 
idl  his  lands,  in  which  it  was  stated,  that  the  61,414  acres 
in  township  No.  5,  and  embraced  by  the  trust  deed,  were 
conveyed  to  Murray^  in  trust  for  a  number  of  Oerman 
enditorsj  and  was  made  in  December  or  January  preceding  ; 
and  in  another  exhibit,  he  stated  those  lands  to  be  inctim- 
bered  by  a  mortgage  to  Le  Ray  Sf  Sony  and  for  the  Hcurilti 
of  debts  omng  in  Germany^  ammmting  to  100,000  dollars. 
The  two  assignees  appeared  and  proved  their  debts,  and  the 
assignment  to  them  must  have  contained  or  referred  to  the 
schedules  of  their  debts.  The  mention  of  the  trust  deed 
in  these  schedules,  on  which  the  assignment  was  founded, 
was  sufficient  notice  to  supply  the  place  of  the  registiy, 
and  to  give  it  operation  prior  to  the  assignment  under  the 
bankrupt  commission.  This  was  at  least  a  notice  of  equal 
42ertainty,  and  ought  to  be  of  equal  effect,  with  the  one  ad- 
mitted to  be  sufficient  by  the  Court  of  Errors,  in  their  de- 
cision in  March  last,  in  the  case  of  Dunham  v.  Dey,  (a)  on 
apped  from  a  decree  of  this  court. 

It  is  farther  obje^ed  to  the  deed  of  trust,  that  it  was 
made  to  delay,  hinder,  and  defraud  creditors,  and  was. 
^consequently,  void  within  the  statute  of  frauds. 

There  does  not  appear  to  me  to  be  the  least  shadow  of 
foundation  for  this  objection,  and  I  am  persuaded  the  deed 
was  made  with  upright  views,'and  for  just  cause. 

The  loan  of  40,000  dollars  fit)m  Count  de  Rottenhaw^ 
and  the  other  two  Ckrman  creditors,  was  made  upon  the 
•express  promise  of  security  in  American  lands ;  and  wheiii 

(ii)VMel5,Miii.it9.545. 

Vox.  m.  SI 
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1^8.  Maxkii  Spmi»  dissolved  partnersbip,  on  the  6th  <£4$^p$f^ 
^^i>^fc,f  1799,  it  was  agreed,  that  JUorfc,  in  whom  was  (be  \sgiX 
WMamoux  \j^^  yim  to  coBvey  to  some  person,  to  be  thereafter  ae- 
Mwuur.  lected,  in  trust  for  the  German  creditors,  the  lands  in- 
cluded'in  this  deed  ^f  trust.  It  is  well  selded,  and  it  10 
not  in  my  power  to  alter  the  rule,  that  a  debtor  ooay  j^ye 
preferences  when  no  legal  lien  intervenes,  and  when  it  is 
done  fairly,  and  from  honest  motives ;  and  the  di^ndanti, 
M.  Sf  &,  both  declare,  that  they  deemed  themse^veB 
solvent  when  they  made  the  deed.  There  is  nothing  in 
this  case  from  which  any  fraud  can  be  inferred,  unless  it 
be  from  the  provisions  in  the  deed  itself  and  on  a  careful 
examination  of  them,  I  see  nothing  to  support  the  infi»QDce. 
AB  the  directions  and  limitations,  when  taken  and  com- 
pared together,  were  for  the  more  efTectual,  safe,  and 
benefidal  execution  of  the  trust,  and  for  the  interest  of  the 
foreign  creditors.  It  is  to  be  observed,  that  the  creditors, 
for  whose  benefit  the  trust  was  created,  were  foreigners 
residing  in  Germany^  and  who  could  not  take  any  imme- 
diate or  useful  control  of  the  subject ;  and  it  was  necessary 
to  make  provisions  for  numerous  contingencies  whieh 
might  arisen  and  wbich  these  creditor  themselves  could  not 
be  prepared  to  meet  I  am  entirety  persuaded  of  the 
good  faith  of  M.  ^  S.  in  the  creation  of  the  trust,  and 
that  the  intention  was  to  secure  those  distant  creditors, 
who  had  the  strongest  claims  to  attention. 

I  have  not  thought  it  necessaryto  notice  the  (4>jection 
made  to  a  want  of  delivery  of  the  deed  to  the  trustee,  for 
it  is  extremely  obvious,  from  the  ai^swers,  that  the  delive- 
ry was  to  the  trustee,  and  that  when  it  is  said,  in  one  place, 
that  the  ddivery  was  to  Jkfarfe,  it  was  evidently  a  mistake. 
The  agreement,  signed  by  the  respective  counsel,  and  ad- 
/  mitting' certain  facts  to  be  deemed  proved,  states,  that  the 

deed  was  duly  executed  and  deUoered  on  the  ^th  of 
Janmryj  1800.  The  provision  in  one  part  of  the  deed, 
that  the  trustee  was  not  to  sell  below  the  price  of  two 
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dollars  an  acre,  widiout  the  consent  of- M.  fy  &,  was      1818. 
qualified  with  the  exception,  '<  unless  compelled  to  sell  for  \^0^¥^9k/ 
a  less  price   by  a  decree  of  some  court  of  competent  *>^«««*' 
jurisdiction.^'    This  was  placing  the  trust,  in  that  particu-  ^ 
lar,  under  the  guidance  of  this  court,  and  could  not  have 
been  intended  to  place  in  M.  Sf  S.  vl  control  injurious  to 
iSne  creditors.    I  have  no  doubt  the  whole  provision  was 
intended  for  their  greater  security,  considering  they  were 
too  far  removed  to  exert  any  personal  direction.    There 
was,  however,  in  the  latter  part  of  the  deed,  a  general 
power  to  sell  at  public  or  private  sale,  on  cash  or  credit, 
at  the  discretion  of  the  trustee,  without  limitation  of  price. 

All  the  objections  to  the  tnist  deed  appear  to  pae  to  be 
destitute  of  any  real  force. 

2.  We  are  next  to  consider  the  validity  of  the  deed  of 
the  21st  of  .Sprily  1800,  from  Speyer  to  Jlfitrmy,  of  two 
lots  of  land  in  the  city  of  JVlno-For^  which  belonged 
exclusively  to  Speyer. 

These  lots  were  sold  to  Murray  for  500  dollars,  for 
which  Murra]^  gave,  his  note,  which  Speyer  got  immediate- 
ly discounted  at  one  of  the  banks  for  his  own  use.  It  is 
denied  that  this  sale  was  made  in  contemplation  of  bank- 
ruptqr ;  but  Murray  admits,  that  this  sale  was  in  trust  to 
pay  the  surplus,  if  any,  arising  on  a  future  sale  of  the  lots^ 
to  the  order  of  iS^er,  who  directed  it  to  go  to  pay  a  debt 
due  to  his  father  in  Germany. 

There  is  nothing  in  this  transaction  that  will  warrant  us 
to  conclude,  that  this  deed  wa&  made  in  contemplation  of 
bankruptcy,  and  in  fraud  of  the  bankrupt  act,  which  was 
passed  the  4th  of  dpril,  1800.  That  act  was  not  to  ope- 
rate upon  what  were  declared  to  be  acts  of  bankruptcy, 
except  such  as  were  committed  after  the  1st  day  of 
June  following.  This  was  a  fair  and  bona  fide  sale,  and, 
probably,  for  a  full,  if  not  an  enhanced  price,  and  it  does 
not  appear  that  the  lots  have  since  been  able  to  produce  a 
surplus,  though  an  effort  has  been  made  to  sell  theoBU 
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1613.  Upon  tbe  whde,  my  opinion  is,  that  there  is  no  founda-' 

V^^"^^  tioB  for  tbe  bill.    It  appears,  however,  to  be  a  part  of  the 

x«Umnr  agreement  of  the  Gouneel,  that  an  accoant  was  to  be  takeD 

*— '^^*-   of  die  Gerniofi  debts,  if  those  creditors  are  deemed  to 

have  a  valid  security  onder  the  trust  deed.    If  the  plain-' 

tiff  shall  deem  such  a  reference  material,  he  is  at  liberty 

to  have  it,  if  he  shall  so  elect,  within  thirty  days,  or,  othei*- 

wise^  the  bill  wiO  stand  dismissed. 

Decree  accordingiyr 


M^Mesvobiy  against  Roosevelt  and  othei^. 

A  deUor  in  iaiUag  cirenmttuieef ,  or  iiifolT6Bt,iitty»  6oiui>Sdc,  prafbrone  ctedH-* 
ortoaaotker.  AeoDTcjneebjadebtorof  hUpropeity,  to tceuie « ^ona 
fiit  eroditor,  oxeeattd  prior  to  the  1ft  of  June^  1800»  though  made  in  con- 
templation of  bankmptey,  is  ralid,  not  being  within  the  purview  of  the 
bankrnpt  kw  otthe  CAitltii  fittate»»orth^4th  of  4pr«<,  180O,whieh  didnotgo 
into  opcation  ootil  after  the  lit  of  Jum  foUowiag,  nor  fiandnlent  at  eoosnon 
law. 

tBC^^  Jttfl/lir  Sf  SPEYER  were  partners  in  trade,  in  tbe  dty 
i^mberTm.  of  Mw'York^  and,  by  articles,  dissolved  their  copartner- 
ship in  dt^uUy  1799.  Certain  tracts  of  land  belonged  to 
them,  at  the  time  of  the  dissolution,  the  legal  title  to  which 
was  vested  in  M.  One  of  these  tracts  was  conveyed  in 
DeeembeTj  1799,  to  John  Mutray,  in  trusty  to  secure  cer- 
tain German  creditors ;  (see  the  last  case.)  The  bill  of  the 
plaintiff  stated,  that  M.  ^  S.  had  ceased  their  ordinaiy 
mercantile  business,  in  1799,  and  were  insolvent ;  and  that, 
in  contemplation  of  bankruptcy,  JIf.,  in  whom  the  legal 
title  to  the  real  estate  of  the  copartnership  was  vested, 
on  the  let  of  Marehj  1800,  gave  a  bond  to  John  Murray^ 
tbt  6,060  dollare,  with  a  warrant  of  attorney,  and  a  mort* 
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gage  on  land  in  Oneida  county,  to  secure  the  same,  the      1818. 

object  of  which  was  to  provide  money  for  M.  Sf  S.  in  case  i^^u-%^r 

of  their  iraprisonment,  and  to  exempt  their  lands  from  ex*   SfMsvoMv 

ecution.    That  judgment  was  entered  up  on  the  hond,  the  BootcVsLT. 

letb  of  jJpri^   1800;  that,  on  the  16th  of  ^pril,  1800, 

Mark  executed  a  deed  to  Samud  Jones^jun^  and  Solomon 

Toimsendf  of  their  lands,  except  those  on  Loke  Champlain^ 

an  of  which  were  under  incumbrances ;  that  M^  at  the  i 

same  time^  executed  a  judgment  bond,  conditioned  to  pay 

/.  if  T.  100,000  dollars,  and  that  the  judgment  thereon 

was  docketted  the  19th  of  JlprU,  1800.    That  the  deed 

and  judgment  were  without  consideration,  and  in  trvit  for 

•Af.  8f  8.  to  keep  their  lands,  under  their  own  control,  and 

with  a  view  to  hinder  and  ddraud  their  creditors.    That 

on  the  31  St  of  May,  1800,  M.  Sf  S^  in  contemplation  of 

bdikruptcy,  executed  divers  instruments,  some  of  which 

were  merely  colourable,  and  others  pretended  to  be  for 

the  security  of  certain  creditors ;  that  8.  executed  a  bill 

of  sale  of  his  furniture  to  John  Murrayj  and  retained  the 

possession,  and  afterwards  agreed  to  pay  the  plaintiff  who 

had  sued  them  for  this  furniture.    That  8.  also,  about  (he 

same  time,  conveyed  to  Murray  two  lots  in  JVeir-Forfc^  for 

the  consideration  of  five  hundred  dollars,  -but  in  trust,  after 

payment  of  that  sum,  to  secure  a  pretended  debt  due  to 

his  ftther;  also,  a  share  in  the  Tontine  coffee  house;  a 

bond  of  one  J.  C  F.  R.  for  620  dollars,  and  a  note  of 

Bainbridge  for  204  dollars,  in  trust  for  the  same  purpose. 

That  8,  received  the  dividend  of  the  Tontine  share,  and 

the  other  things  assigned  are  held  for  his  use.    That  M, 

also,  transferred  a  share  in  the  Tontine  coffee  house  to  his 

nephew,  but  for  his  own  use.    That  on  the  same  Slst  of 

May^  1800,  M.  ^  8.  executed  a  deed,  which  recited  the 

conveyance  and  judgment  to  J.  8f  T.,  the  insolvency  of 

M.  S(  8^  and  that  J.  J.  Roosevelt  had  lent  them  money, 

and  endorsed  thdr  notes,  believing  them  to  be  solvent,  and 

that  they  thought  it  their  duty  to  secure  him,  in  preference 
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1818.  to  other  creditors,  and  it  was,  tlierefore,  iedaredj  that  die 
aaid  conyeyance  and  judgment  were  intended  to  secure  R^ 
and  the  surplus  for  all  their  creditors,  excq>t  those  in  Eu^ 
rope;  and  in  case  of  any  commission  of  bankrupcy  or 
proceedings  under  the  insolvent  act,  and  assignment  under 
them,  the  tnistees,  /.  and  T.,  were  to  retain  a  sufficient  sum 
to  iiidemniiy  £•  before  they  conveyed  to  the  assignees,  atid 
were  not  to  convey  until  such  satisfaction,  unless  compd- 
led  by  law  so  to  do.  That  this  deed,  the  provisions  of 
wiiieb  were  long  and  numerous,  was  made  to  dday  credi- 
tors. That  M,  4r  S.  who  had  been  marine  insurers,  on  the 
18th  ctJme^  1800^  gave  tti  authority  to  J<Jm  Ftrrersj  their 
agent,  to  pay  to  12.  all  monies  he  should  receive,  and 
wUehF.  agreed  to  do.  ThatJIf.^  A  in  Ji%,  1800,  com- 
mitled  an  act  of  bankruptcy,  upon  which  a  commission 
Was  isBiied,  and  they  were  declared  bankrupts  under  die 
act  of  the  United  SkaUe;  and  the  plaintiff  and  S.  Tom- 
emif  were  appointed  assignees.  That  parts  otibe  lands 
so  conveyed  to  X  and  T.  and  to  JIT.,  had  been  sold  under 
auceeeding  incumbrances.  That  27,610  acres  of  land 
were  unfaicumbered,  which  the  plaintiff  alleged  ought  to 
be  distribated  under  the  commission.  That  IL  and  JIf. 
knew  of  the  insolvency  of  JIf.  ^  j9.  at  the  time  of  the  said 
conveyances.  Prayer  for  a  discovery,  and  diat  the  con- 
veyances and  judgments  to  /•  and  T.  and  to  Jlfurray  might 
be  deckred  fraudulent  and  void,  as  against  the  plaintiff; 
and  that  they  may  be  assigned  to  him,  in  trust,  for  the 
orsditors  o(M.  Sf  S^  and  for  an  account  of  moneys  re- 
ceived under  the  assignments,  &c.  &c. 
'  The  answers  of  the  defendants  contained  a  fuH  detail,  as 
to  aB  the  transactions  (tfJIf.  Sf  fiLand  the  matters  charged  in 
th«  bill.  JL  stated,  that,  at  different  times,  between  1796  and 
1798,  he  lent  money  to  JIf  4*  8^  endorsed  notes  for  them, 
and  bBcametfaor  surety  to  a  large  amount,  mtbout  any  coo- 
c&derationu  lliat  under  a  promifeofpayment  and  indemnity 
by  JIf  ^  A,  he  paid  a  number  of  his  endorsements  out  of  his 
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t^wn  fundi.    Th^t  he.applied  few  secucily,  and  uoider  a  pro-      1319* 
mise  of  it,  made  further  loaos  and  endoraeiQeDt&  That  4^^      \^^m^^ 
S'  dissolved  partnesrehip  on  the  5tb  of  Agi^Oj  1799,  and  ^i^A^nnr 
jMl  was  to  take  aQ  the  partnership  property,  and  pay  aB  BoHwrawr. 
the  debts,  and  to  pa;  8^  who  was  to  keep  his  s^arate  pro* 
perty,  10,000  dollars.    That  in  Oefokr,.  1799,  the  defend- 
ant JR.  applied  to  M.  for  the  security  whidi  had  been  pro* 
nttsed,  who  proposed  to  give  a  judgment  bill  for  fiO^dOO 
dollars,  payable  in  SO  days ;  and  on  the  lOtb  of  December^ 

1799,  executed  such  a  biU,  which  the  defendant  lodged  with 
JV*.  J.  £•  as  his  trustee,  to  be  used  as  he  directed.  That 
in  Jlforci,  1800,  Jf.  J.  ILoa  being  applied  to,  refused  to 
give  him  the  judgment  bill,  because,  if  used,  it  might  pro- 
duce a  sacrifice  of  the  property  of  JIf.  That  die  defendant 
it,  then  applied  to  JIf  ^  and  conqdained  to  ,him  of  thia  re- 
fusal, who  promised  to  give  other  security.  That  in  the 
be^ning  of  JiprU^  J.  was  instructed  to  prepare  the  con* 
yq^anceto  J.  4*  T.  of  the  Qneicb  lands,  and  the  judgment 
bond  to  J.  4r  T^  i^nd  which  were  executed  on  the  16th  of 
.%a,  1800.    The  deed  was  recorded  the  24th  pf  JlprU, 

1800,  and  the  judfment  docketted  the  19th  of  ^Mt^  1800. 
That  on  the  Slat  of  May,  1800,  M.  and  the  trustees,  J.  ir 
T.  executed  a  declaration  of  frtnl,  reciting  the  4eei  and 
jadgmou  bond^  &c.,  that  Jl.  had  made  advances,  and 
incurred  responsibilities  for  JIf.  ^  8.  at  their  request,  and 
on  the  faith  of  their  solvency,  and  that  JU.  4r  8.  had  always 
considered  themselves  bound  to  give  him  security,  in  pre- 
ference to  other  creditors.  That  8.  T.  was  a  creditor  of 
Jlf.  4r  8^  but  was  to  have  no  preference,  &c  And  the 
deed  then  declared  the  trusts  to  be,  (1.)  to  pay  the  charges 
of  the  trust;  (2.)  for  the  security  and  payment  of  £.  of 
all  moneys  lent  or  paid  by  him,  or  afterwards  to  be  paid, 
on  existing  responsibilities,  for,  or  on  account  of  Jlf.  ^  8. 
or  either  of  them ;  (3.)  to  pay  the  surplus,  rateably,  to  the 
.Smerkan  creditors  of  Jlf.  fy  8^  &c.  (4.)  That  all  the 
^imerican  creditors  be  allowed  to  the  1st  of  Jatmtryy  1801, 
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1816.      to  take  the  lands  in  foil  of  their  debts,  anil  rdease  M.  4r 
^^Ti^'^fc/  8.;  and  if  so^  the  trustees  to  release  to  them,  subject  to  the 
Bf^HsvoMT   incumbrances,  fcc,  provided  die  creditors  paid  Jl.  for  all 
BAotBTBLT.  his  advances,  and  indemnified  him  against  his  responsibili- 
'"~""""""""  ties,  and  the  trustees  to  sell  the  lands,  and  deduct  out  of 
sales,  first  to  pay  R^  &c.    (5.)  That  i^  pending  the  trust, 
a  commission  of  bankruptcy  issued  against  M.  8f  8^  and 
they  should  assign  thefar  property  under  such  act,  or  under 
an  insolvent  act  of  this  state,  the  trustees  might  assign  to 
such  assignees  under  the  commission  of  bankruptcy  or  in- 
solvent act,  retaining,  however,  sufficient  of  the  trust  fund, 
or  premises,  to  pay  and  indemnify  R^  and  they  were  not 
to  assign  until  he  was  so  paid  and  indemnified,  unless  com- 
pelled by  law  to  do  so.  (6.)  That  the  trustees  had  power 
to  seD  the  lands  held  in  trust,  on  such  terms  as  they  should 
judge  best,  and  to  sue  out  a  fi.  fa^  but  not  a  ca.  sa^ 
against  M.  on  the  judgment.  (7.)  THat  the  trustees  should 
have  power  to  settle  debts,  or  to  refer  them  to  aibitration, 
and  to  convert  moneys  in  stock,  and  to  make  partition, 
&c.  &c.' 

The  answer  farther  stated,  that  the  declaration  of 
trust  was  recorded  in  Ondda  county,  the  S6th  of  Juney 
1800,  and  that  the  deed,  judgment,  and  declaration 
of  trust,  were,  in  substance,  Agreed  on  by  M.  ^  8.  prior  to 
the  l&th  of  AprUj  1800,  under  the  advice  of  J.,  and  were 
made  to  carry  into  effect  the  agreement  of  JIf.,  to  give  R. 
security,  and  for  the  purposes  therein  declared.  The  de- 
fendant, /.,  said,  that  he  considered  himself  a  trustee  froin 
the  15th  of  Jiprilj  1800,  upon  the  terms  of  the  original 
agreement,  and  would,  at  any  time,  have  executed  a  de- 
claration of  trust  on  the  request  of  R^  and  that  the  deeds 
«nd  securities  were  all  made  in  consideration  of  the  ad- 
vances and  engagements  of  R.  for  M.  ^  8^  and  for  his 
-security  and  indemnity,  according  to  previous  assurances 
made  to  him,  on  his  application  for  security. 
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The  answer  farther  stated^  'that  /.  Ferrers  (since  dead)      1818. 
viras  agent  of  M*  Sf  8.  as  insurers^  who,  on  the  13th  of  \«^v^^/ 
June,  1800,  gave  R.  an  order  on  him  for  all  moneys  coming   M«MMoiiy 
to  his  hands,  &c^  which  was  accepted  by  F.    That  F,,  B^«^«'''v 
after  the  bankruptcy  of  J(f.  ^  iK,  having,  as  their  agenti 
received  750  dollars,  the  assignees  oiM.  Sf  8.  brought  an 
action  against  F.  in  the  Mayor* s  Court  of  Mw-York^  to 
recover  the  money,  when  a  verdict  was  found  for  the  de- 
fendant.   A  new  trial  having  been  granted,  the  cause  was 
removed  to  the  Supreme  Courts  and  tried  in  w^pril,  1806, 
when  a  verdict  was  found  for  the  defendant.  That  the  cause 
was  defended  on  its  merits,  by  A.,  and  all  the  deeds^  as- 
signments, judgments,  and  securities,  above  mentioned^ 
charged  to  be  fraudulent,  were  produced  in  evidence  to 
the  jury,  and  M.  Sf  8.  examined  as  witnesses ;  and  that 
the  Supreme  Court,  on  motion  of  the  plaintiffs  for  a  new 
trial,  refused  to  set  aside  the  verdict. 

It  was  admitted,  that  suits  were  pending  against  «71f.  ^  S^ 
in  1800,  and  noticed  for  trial  on  the  25th  of  JIfarcA,  but 
not  tried;  and  that  nine  judgments  wore  docketted  against 
M.  Sf  8.  between  the  19th  of  .%il  and  10th  of  Jlfoy,  1800. 
That  M.  Sf  8.  became  bankrupts  on  the  11th  of  My^ 
1800, 

The  defendants  averred,  that  all  the  conveyances,  as- 
signments, &C.,  were  bona  fide,  and  made  to  secure  just 
debts  due  to  creditors,  except  the  share  in  the  Tontine 
Coffee  House,  which  was  in  the  name  of  JIf.,  who  had  no 
interest  in  it,  being  a  mere  naked  trustee  for  his  nephew. 
If.  JMl,  who  was  an  infant,  and  who,  after  the  transfer  to 
him,  on  the  first  of  Ajigust,  1799,  received  the  dividends. 

It  was  agreed  by  the  coum^el,  that  the  facts  in  the  case 
in  the  Supreme  Court,  of  JMKMmomy  v.  Tonensend,  (see 
3  Johns.  Rep.  71.)  except  the  documents,  and  the  evi- 
dence in  the  last  case,  of  the  same  plaintiff  against  Mw^ 
roj/t,  (ante,  p.  435-439.)  should  be  admitted  as  evidence  in 
this  case. 

Vol.  III.  38 


Digitized  by  VjOOQiC 


452  CASES  IN  CHANCERY. 

181&         ^V.  PendUton  and  T.  Jl.  Emmety  for  ihe  plaiotifil    They 
N^PV^/  cited  3  Johnt.  Rep.  61.    6  Bro.  P.  C.  491. 

H»oi»T»tT>       g'.  Jiwie«,  jun.  and  WeUs^  contra.    Th^  cited  Ogien  ▼. 
Jadbofi,  1  Jokns.  Rep.  370.    PAoenix  v.  Jlsrigneta  of  /n- 


I8i^tidi»l.  gyflfca„^  5  jwiw^  21^:512.  (a) 

«^taii5<r  2B(&.     The  cause  stood  over  for  consideration  until  tfab  day. 

The  Chancellob.  The  object  of  this  biD  is  to  set 
aside  the  deed  to  Jone^  Sf  Tamismd^  of  the  15th  of  ^pril, 
1800,  and  the  judgment  in  their  favour,  nvbicb  was  en- 
tered up  and  docketted  on  the  19th  of  .OprH  1800.  The 
deed  was  given,  and  the  judgment  confessed  by  JMTarfc, 
to  secure  die  defendant  Rooemliy  for  advances  made,  and 
responsibilities  incurred  for  M.  Sf  S. 

The  objection  to  the  vaUdity  of  these  securities  is,  that, 
1.  They  were  given  with  intent  to  dday,  hinder,  and  de- 
fraud creditors ;  and,  2.  That  the  were  given  in  cont^n- 
plition  of  bankruptcgr,  and  in  fraud  of  the  bankrupt  act 
of  the  IMted  StaUs. 

1.  Roostvdt  was  a  bona  fide  creditor  of  the  bouse  of 
M.  Sf  8.  on  the  1st  of  January^  1800,  to  a  large  amount, 
if  we  include  aU  his  loans  and  engagements  for  them.  He 
}iad  kmg  before,  or  between  1795  and  1799,  become  their 
surety  and  endorser,  and  also  accommodated  them  with 
loans;  and  it  appears,  that  when  he  first  became  their 
surety,  he  was  promised  security,  and  indemnity.  After 
repeated  applications,  he  obtained,  in  Peeemier,  1799, 
from  Mark^  who  had  assumed  all  the  debts,  and  taken  aB 
tiie  property  of  the  house  of  M.  Sf  S.j  ^  sealed  note  for 
50,000  dollars,  with  a  warrant  of  attorney  to  confess  judg- 
ment.   But  the  note  was  placed  in  the  hands  of  a  third 

(a)  VUleaUo  WUtv, B-aMi^,lBnMiy,b(A  JLviRC0tT.Aviv,2aMt- 
ncy,  m.  l^AUiiter  r.  Mar$haU,  6  IKntMy,  888.  JMwra^  r.  JK^f •>  1^ 
Jb&ift.  B^,  im.  in  ^rror.  8.  C  2  Mm.  Ch,  Bep*  581^ 
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perdooy  {/{icholasJ.  Roasevdty)  at  the  request  oiM.,  who  1K18. 
afterwards  refused  to  give  it  up,  to  hare  judgment  entered  v^^'^»4 
upon  it*  It  accordingly  ceased  to  be  any  security  to  the  M«a(liBioii¥ 
defendanti  and  the  defendant  then  renewed  his  applica>  J>— »▼»''«' 
tions  to  M.  for  other  and  better  security.  In  the  beginning 
of  JfyfU^  1800,  M.  agreed  to  give  fardier  security  to  the 
defendant,  JL,  by  veaTing  lands  in  J^nes  and  Tawtir 
senii  as  trustees,  for  his  reimbursement  and  indemnity. 
The  deed  and  judgment  bond  were  accordingly  pr^ared 
and  executed  on  the  15th  of  Aprils  and  the  object  was  to 
give  the  defendant  IL  a  preference,  in  consequence  of  his 
disinterested  loans  and  engagements  (as  M.  if  &,  and  iheir 
long  previous  promise  to  secure  him.  The  terms  of  the 
trust  were  then  agreed  upon,  and  after  (he  defendant  A. 
was  satisfied,  the  surplus  property  so  to  be  secured,  was 
to  be  af^NPOfNriated  to  the  discharge  of  the  ddMs  of  the 
other  AiMiriam  creditors.  The  declaration  of  trust  was 
not  executed  until  the  31st  of  Man  followiog,  which 
delay  arose,  according  to  the  testimony  of  /one^,  the  trus- 
tee^ from  accident  and  the  pressure  of  other  business. 
There  can  be  no  doubt  but  that  the  declaration  of  trust 
in  flUtiy  was  only  a  written  and  more  authentic  evidence 
of  the  terms  and  conditions  erf*  the  trust  agreed  upon  by 
the  parties,  at  the  execution  of  the  deed  and  judgment 
boi)d  in  AfvU;  and  Jones  says,  he  considered  himsdf  such 
a  trustee  from  the  execution  of  the  deed. 

Upon  what  grounds  can  it  be  contended  that  these 
securities  W€^  fraudulent,  within  the  statute  of  frauds? 
They  were  not  made  for  the  purpose  of  defeating  execu- 
tiknui,  but  to  secure  the  defendant;  andJIf.  ielt  himself 
und^  the  most  pressii^  oUigations  to  give  Roo9eiodt  a 
pcefecenoe.  It  is  not  now  to  be  denied,  as  I  have  fre* 
quently  had  occasion  to  say,  and  generally  with  r^;ret, 
that  a  debtor  in  failing  circumstances,  and  even  avowed- 
ly insolvent,  may  give  such  preference;  and  the  only 
question  is,  was  this  a  bona  fide,  or  only  a  covenous  prefe- 
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1818.      lence  for  Iraudulent  purposee?    There  can  be  no  just 
^^Pv^bi/  pretence  for  that  inference. 

M<Bb>oKr       ^  number  of  otiier  acta  of  M.8f  S.  have  been  stated 
>»o»vi.t.  ffom  ^hich  evidence  of  a  general  fraudulent  design  has 
been  attempted  to  be  deduced;  but  they  have  no  necessary 
connection  with  this   case,  and  ought   not  to  affect  the 
rights  of  the  defendant  J2.  under  these  securities,  created 
for  a  valid  and  meritorious  purpose.    I  do  not,  however, 
bdieve  there  was  any  actual  fraud  or  a  fraudulent  intent 
in  any  of  the  proceedings  aiM.Sf  8.    They  secured  their 
German   creditors  by    one  deed  in    trust,    founded   on 
original  promises  made  at  the  creation  of  the  debt.    They 
gave  the  defendant  a  preference  founded  on  a  like  original 
promise,  and  then  the  surplus  of  that  very  properQr  was 
to  go  to  all  their  other  Anerican  creditors.    These  unfor- 
tunate debtors  had  invested  a  great  proportion  of  their 
capital  in  wild  and  unproductive  lands,  and  their  efforts 
in  1799  and  1800,  were  to  save  their  property,  as  much  as 
possible,  from  useless  and  ruinous  sacrifices,  for  the  veiy 
purpose  of  enabling  it  to  pay  all  their  debts.  The  most  unfa- 
vourable act  that  Jtf.  did,  was  giving  the  bond  and  mortgage 
to  Murray  for  6,000  dollars,  but  its  object  at  that  time  was 
one  of  sdf  preservation  and  necessity.    It  was  to  enable 
him  to  live  while  in  prison,  and  to  have  the  ability  to 
manage  his .  extensive  and  complicated  concerns  for  the 
settlement  of  his  debts.    I'he  act  was  dictated  by  an  an- 
ticipated necessity,  and  as  the  necessity  did  not  occur,  the 
-act  was  rescinded,  and  the  bonds  never  made  use  of. 

The  bills  of  sale  of  die  furniture  of  Jtf,  ^  8.  were 
fraudulent  only  in  judgment  of  law,  because  of  the  indul- 
gence of  the  trustees  in  allowing  the  grantor  to  keep  poa- 
leression.  They  were  made  to  pay  creditors,  and  I  do  not 
perceive  the  evidence  of  fraud  in  fact,  or  how  they  can 
or  ought  to  aflfect  the  trust  deed  resting  on  a  feir  and  valu- 
able consideration. 
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Some  stress  was  laid,  also,  upon  theassignment  of  a  share      1818. 
in  the  Tontine  Coffee  House,  as  if  that  was  merely  colour 
able  on  the  part  of  M.    This  appears  to  be  a  most  un- 
founded surmise ;    the  share  always  belonged  to  L»m  ^'^^"^"' 
JMorfc,  a  nephew  of  M^  and  for  whom  he  acted  as  trustee, 
in  consequence  of  his  infancy. 

I  have  carefully  examined  all  the  transactions  on  the 
part  of  JIf.  Sf  S^  and  the  details  as  stated  in  the  answers, 
and  I  have  been  struck  with  the  candour  of  the  narration, 
and  the  close  correspondence  between  the  answers  and 
the  proo&.  I  should  deem  it  a  misfortune  to  be  obliged  to 
draw  the  conclusion  of  fraud,  in  this  case,  after  the  lapse  of 
so  many  years,  and  when  several  of  the  actors  are  dead, 
and  when  two  distinct  juriis  havt  passed  upon  the  ceue,  and 
contradicted  the  charge.  Indeed 'when  I  consider  that 
these  deeds  and  assignments  in  trust  were  all  prepared  un- 
der the  direction  and  advice  of  Mr.  Jonesj  one  of  the 
trustees  for  Rooswdt^  it  would  be  difficult  for  me  to  believe 
that  fraud  could  have  been  devised  and  matured  by  the 
debtor,  and  yet  have  escaped  the  observation  of  an  agent 
so  incapable  of  aiding,  and  yet  so  capable  to  detect  it. 

2.  The  next  point  is,  whether  the  deed  and  judgment 
were  void,  because  given  in  contemplation  of  bankruptcy. 

The  first  point  embraced  the  consideration  of  the  ques- 
tion of  actual  fraud.  This  only  relates  to  a  technical 
fraud,  or  an  act  done  to  defeat  the  equality  of  the  bank- 
rupt law. 

The  bankrupt  act  of  the  United  States^  was  passed  on 
the  4th  of  .^pril^  1800 ;  and  the  first  section  declared  that, 
^^ from  and.  after  the  1st  day  of  June,  then  next,  if  any 
merchant  should,  with  intent  unlawfiilly  to  dday  or  de» 
frmd  his  creditors^  depart  firom  the  state,  or  conceal 
himsd^  &C.,  or  fraudidently  procure  himself  tole  ar- 
^rested,  or  his  property  taken  in  execution,  or  secretly  con- 
vqr  Bway  or  conceal  his  goods,  or  make  any  frauduknt 
eomteyanct  of  his  lands  or  chattels^  or  make  or  admit  any 
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1818.  fi^  ^  fraudulent  seeurUn^  or  evidence  of  debt,  tie, 
eveiy  such  p€a*8on  shall  be  deemed  and  adjudged  a  bank- 
rupt. 
Bmmvblv.  These  acts  of  bankruptcy  include  ihe  very  acts  charged 
upon  Jl£  by  the  plaintifl^  and  yet  the  statute  expresdy 
confines  its  operation  to  such  acts  committed  ^  fixNn  and 
after  the  Ist  of  Jime.''  If  such  acts  as  those  enumerated, 
are  not  within  the  purview  of  the  bankrupt  act,  though 
committed  on  the  1st  of  Mayy  then  surely  an  honest  pre- 
ference given  to  a  creditor,  on  the  15th  of  .^iril  prece- 
^Bg,  cannot  come  within  the  reach  of  the  act.  There  is 
no  reason  why  a  preference  given  ev^  in  contemplation 
of  bankruptcy  should  fall  within  the  act,  when  a  fraudu- 
lent conceahnent  or  conveyance  of  property  will  noL 
The  latter  mischief  is  direct  and  great,  and  invdves  vaoml 
tttipitude.  The  other  act  is  innocent  and  just,  but  breaks 
in  upon  the  policy  of  the  law. 

Tlie  10th  section  of  the  act  has  the  same  meaning  as 
the  first,  when  it  declares,  that  the  assignment  shall  be 
good  against  the  bankrupt,  and  ^  all  persons  claiming  by, 
from,  or  under,  him,  by  any  act  done  at  the  time,  or  after 
he  shall  have  committed  the  act  of  bankruptcy.^'  The 
17th  section  seems  to  be  retrospective,  and  to  aUude  to 
acts  of  the  bankrupt  done  ^^  prior  to  his  beconmig  a  bank- 
rupt;''  but  it  only  applies  to  convqrances  of  property 
^'  with  intent  to  defraud  creditors,'^  and  gives  to  the  com- 
missioners power  to  assign  property  so  conveyed ;  and 
such  conveyances  are  void  at  Common  law.  If  conrey- 
ances  ol  property  made  merely  in  ccmtemplation  of  bank- 
rupt<7  were  to  be  affected  by  the  act,  tliough  done  prior 
to  the  first  of  Jiine,  or,  in  the  words  of  this  section,  ^  prior 
to  his  becoming  a  bankrupt,''  we  should  have  had  some 
ei]«ress  provision,  as  in  the  other  case.  Nothing  can  be 
dearer,  tbu  that  the  bankrupt  act  ought  not  to  be  con- 
strued to  control  actsdone  prior  to  the  day  on  which  it  was 
to  go  into  operation*    It  would  require  a  Tery  express 
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provinon  to  give  it  such  a  retro-active  efifect,  because  it  is      I8t8. 
repugnant  to  another  express  provision.  v^g^^^^/ 

The  case  of  Vickars  v.  The  jitty.  Gen.  cf  Irdaniy  M'MjBwmr 
(6  Bro.  P.  C.  491.)  was  mentioned  by  one  of  the  aeun>  B^ogp^nptt. 
sd  for  the  plaintiff.  In  that  case  certain  tobacco  was 
imported)  on  (he  28th  of  December,  1771,  and  the  exist- 
ing duties  paid.  On  the  1st  of  Jammry^  1772,  a  statute 
passed,  imposing  an  additional  duty,  and  on  information 
filed,  die  importer  was  held  to  pay  that  additional  duty, 
for  the  intention  of  the  legislature  was  known,  as  the  vote 
on  the  bin  bad  passed  the  House  of  Commons  on  the  21st 
of  December.  The  decision  strikes  me  as  unfounded  in 
principle;  and  it  cannot  be  justified  on  any  other  ground 
than  the  one  taken  in  support  of  it,  and  which  is,  that 
where  no  particular  time  is  specified,  a  statute  does,  by  le- 
gal relation,  take  effect  fix)m  the  first  day  of  the  session. 
And  thai  rule  was  abolished  by  the  statute  of  S3  Cko.  III.  % 

c  13.,  from  ^its  great  and  manifest  injustice,''  as  the  pre- 
amble in  that  statute  stated. 

The  plain  rule  in  this  case  is,  that  the  debtor  was  left 
free  to  act,  according  to  the  existing  law  of  the  land,  down 
to  the  day  on  which  the  bankrupt  act  was  to  control  and  go- 
vern the  conduct  of  the  merchant.  That  day  was  ex- 
pressly declared  to  begin  ^^  (rom  and  after  the  first  of 
June^''  and  the  statute  had  nothing  to  do  with  his  prior 
conduct,  except  in  the  ^ecified  cases.  This  is  the  only 
safe  and  practicable  doctrine,  and  therefore  we  have  no 
concern  with  the  question,  whether  the  deed  of  the  16th  of 
•SprU  was  done  in  contemplation  of  bankruptcy.  It  is  im- 
material whether  or  not  it  was  done  under  that  impression, 
if  it  was  not  done  in  firaud  of  the  rights  of  creditors.  And 
if  that  was  truly  the  inquiiy  in  this  case,  I  should  incline 
to  think  the  deed  good,  because  it  was  founded  on  a  prior 
engagement,  made  at  the  time,  to  give  to  R.  security  for 
his  loans  and  name.  It  was  the  condition  oif  which  the 
responsibility  was  incurred.    The  engagement  was  found- 
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1818.      ed  OD  a  good  consideration,  and  was  binding  in  GOnscienee; 

v^p^/«^b/  a  conveyance  in  prefisrence,  founded  on  such  an  agree- 

M<MtiroicT  ment,  and  in  fulfilment  of  it,  would  probably  be  good, 

»o<w»v«LT.  though  bankruptqr  were  contemplated  when  the  eonvqr- 

"""""""'''""^  ance  was  made. 

This  doctrine  of  contemplation,  in  cases  of  bankruptcy, 
ought  not  to  be  pressed  with  too  much  force,  seeing  we 
have  nothing,  either  in  the  common  or  statute  law,  to  show 
what  it  is.  This  was  admitted  by  the  judges,  in  Pidgton 
y.  Sharpe.  (5  TaunUm,  539.)  The  cases  make  it  to  de- 
pend upon  the  quo  animo.  The  act  must  be  done  with 
intent  to  contravene  the  bankrupt  laws.  It  cannot  be  in 
fraud  of  the  bankrupt  laws,  unless  the  actor  meant  it  should 
be  so.  It  is  a  question  of  fact  A  man  may  be  in  difficul- 
ties, and  not  stop  payment ;  he  may  stop  payment,  and  not 
be  insolvent ;  and  he  may  be  insolvent,  and  not  be  a  bank-' 
nipt  There  is  a  distinction  between  bankruptcy  and  in- 
solvency ;  and  the  court  of  C.  B.,  in  the  case  I  have  last 
referred  to,  forbear  to  decide  whether  the  contemplaticm 
of  insolvency  cnb/j  will  prevent  a  trader  from  giving  a 
preference  to  one  creditor  over  another. 

My  opinion  upon  the  case  is,  that  the  deed  of  the  15th 
oi  JfyrHf  to  Janes  ff  Twmsend^  and  the  judgment  in  thdr 
.  favour  of  the  10th  of  «^pn2,  are  to  be  deemed  valid  secu- 
rities, for  the  purposes  declared  in  the  declaration  of  trust 
of  the  21  St  of  JUoy,  and  there  is,  consequently,  no  foun- 
dation for  the  bill.  If,  however,  the  plaintiff  shall  deem 
a  reference  material,  in  respect  to  the  demand  of  the  de- 
fendant RooseveU^  and  the  state  of  the  property  so  held  in 
trust,  he  is  at  liberty  to  have  it,  within  thirty  days,  other- 
wise the  bin  must  stand  dismissed. 

Decree  accordingly' 
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1818.      . 


▼. 
HAUfEs  and  others  agaimt  Beach  and  others.  Bra^ci^,  ^ 

To  a  bill  for  foreeloivra,  and  Mde  of  mortgaged  pFemites*  all  incnmbrancen,  or 
pertons  having  an  intereit,  exiatiog  at  the  commencement  of  fhe.init,8ub«<b- 
^Qtet  aa  well  aa  ylior,  in  data,  to  the  pkintiff't  mortgage,  most  be  made 
ptftiet,  othenriae  th^  will  not  be  bound  by  the  decree. 

A  prior  mortgagee,  who  had  alao  a  jndgment  against  the  DM>rtgagor,iabsequeat 
to  a  Moond  mortage,  and  on  a  sale  of  the  premises  mider  the  jodgment,  had 
purehased  the  eqnity  of  redemption,  cannot,  on  a  bill  filed  agahist  the  secoad 
mortgagee,  compel  him  to  pay  the  jadgment,  as  well  as  the  first  mortgage,  or  « 

be  foreclosed.    But  the  incnmbrances  are  to  be  paid  in  the  order  of  time  in 
Whidi  the  respeetire  liow  attached. 

THE  bai  Stated,  that  the  plaintiffs  are  the  executors  ^jg£^^^^ 
RAeeca  B.  JBroner,  deceased,  and  that  S.  M.  Brazier,  the 
infant,  is  sole  heir  and  devisee  of  R.  B.  JB.,  deceased. 
That,  on  the  15th  of  March,  1808,  Danid  Beachj  defend- 
ant, exeeated  a  bond  to  R.  B.  B.  for  4,000  dollars,  payable 
on  the  15th  of  MarAj  1811 ;  «nd  a  mortgage  on  a  lot  of 
ground  in  Cartlandt  streO^  as  security,  which  was  register- 
ed the  18th  of  Marchy  1808.  R.  B.  B.  died  about  the 
25th  of  Atguitj  1812;  and  her  will  was  duly  proved,  and 
letters  testamentaiy  were  granted  by  the  Surrogate  of  JV%t0- 
York ;  that  neither  she,  nor  her  executors,  have  been  in 
possession  of  the  premises  mortgaged.  Part  of  the  in- 
terest on  the  mortgage  had  been  paid,  but  the  principal, 
and  the  residue  of  interest,  still  remained  unpaid.  Prior 
to  the  execution  of  this  mortgage,  BeaA  and  his  wife,  on 
the  24th  of  December,  1804,  mortgaged  the  same  premises 
to  Thomas  Gardnerj  to  secure  the  payment  of  1,000  dol- 
.  lars.  Gardner,  in  •Spril,  IS  15,  fikd  a  biH  for  foreclosure 
and  sale,  and  a.decree  for  the  sale  was  made  the  21st  of 
SepUmber^  1815,  and  the  premises  sold  by  tlie  Master,  on 
the  23d  of  JVboem&er,  1815,  to  the  defendant,  Moses  FUU. 

The  bill  charged,  that  Gardner^  by  the  registry  of  the 
Hiortgage  to  Brazier,  and  the  probate  of  her  will,  had  notice 

Vol.  hi.  59 


Digitized  by  VjOOQiC 


400  eKsaa  m  eHANCSRY. 

1818.  of  the  rights  and  interest  of  the  plaintiflb,  but  did  not 
't^i^^^  make  them  parties  to  his  suit,  nor  give  them  any  notice  of 
MAnioi  it;  and  the  plsdntiffs,  therefore,  insisted,  Aat  they  were 
»«<^*«'  not  haired  of  their  rights  and  intttPest  ui  the  {Mmises, 
subject  only  to  the  debt  due  to  Gardner  on  his  prior  mort- 
gage. l%at  there  are  judgments  unsatisfied  of  record 
against  Beack^  tbe  mortgagor,  ene  <if  whieli  is  in  &voiir  of 
Jonathan  Dixon,  ibr  9,500  dollars,  docketed  ihe  12th  of 
February^  1812,  and  that  Dixon  is  dead,  leaving  the  4^- 
fondenls,  H.  JD.  fy  R.  Usemcutim ;  -and  aiwrii«r  judgment 
in  fef our  of  the  defendant  Strangy  docketed  fhe  f6th  of 
.Ot^usty  1814,  for  278  doUars  amd  84  cent^  Frofei^  lOiat 
the  mortgaged  premises  may  be  sold,  and  that,  after  pay- 
ing «nd  satisfying  the  first  Bfe^rtgagB  io  Otttiner^  the  plain- 
tiffs Wi^  be  paid  what  is  due  io  ibera  on  the  bond  mftd 
BMNr^(«ge  to  their  .t$$WriK. 

Fi^dy  defeBdant,  put  in  his  tnstrBr  atid  plea,  admitting 
Ae  mortg^e  io  0^  wd  die  biH  and  detiee,  and  eal/s  of 
the  pi^emiaea  to  him,  by  tine  Master,  for  1^506  deiOars,  and 
the  deed  of  this  Mastw  to  him  for  the  pmmises,  of  iirUcb 
Ins  waai»  po^sensioB.;  and  pleaded  the  same  in  blur  rf  ifaiB 
suit.  }nUs  MMer,  he  said,  he  did  not  knosr  wheth^ 
Gwd»^  had  knowledge  of  the  mortgage  to  M.  B.  Brazitr ; 
and  tibpt  he  did  aot  know  of  the  judgments.  That  4he 
plaintifiii  h^td  knowktd^e  of  Oardntr^  suit  feng  prior  to 
tbe  deciee  or  9ale,  and  tibatihe  Master  poa^ioned  the  sale 
Ht  their  requesjt;  and  thM  the  defendant  bad  expended 
229  dollarn  aod  SO  cents,  in  repairs. 

It  was  piK)Ked,  that  the  defendant,  Fiddy  had  ntilice  of 
the  mortgfl)ge,Hbp  JBrozier,  before  he  bid  at  the  Master's 
sale;  an4  that  tjhe  Mat^r,  before  the  sak,  gave.ptA>lic  no- 
tice of  the  eoustenoe  and  amount  of  the  jnnknr  ipor^age, 
and  that  the  sale  would  be  subject  to  the  ffettae.  The.  lot 
was  worfc  about  7,000  dollai*',  exdusive  of  improre- 
ments-. 
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Wilky  foe  the  pltintife.  laiQ. 

Jk  9.  Ogdm,  contva.  ^^ 


The  cause  slood  over  for  conaidecailioa  ualil  this  day.    s^ut^btr 

Thb  Chancellor.  After  an  attentive  examinafion  of 
the  caseS)  and  of  the  course  and  practice  of  the  court,  I  am 
sitiflfied  that  the  plea  roust  he  ovemiMi  and  thai  the  plain- 
tiffs, a^  represeintatives  of  the  younger  mortgagee)  are  enti- 
ty to  redeem  against  FiM^  the  purchaser. 

b  was  the  duly  of  Oariner  to  have  made  the  youngs 
nprtgfi^i^  a  party  to  his  hitt;  and  all  incumbraucers  ck- 
isting  at  the  commencement  of  the  suit  are  entitled  to  be 
parties^  for  they  have  a^  interest  to  be  affected,  and  ought 
tc^have  a^  opportiMiity  of  payii^  off  the  prior  incumbrances. 
The  ii^ustiee  that  would  be  produced  if  they  were  to  lose 
their  rights,  because  they  are  not  mad^  parties,  is  very  ap- 
parent The  rule^  fterefote,  has  been  well  settled,  and 
uniformly  exported,  that  the  subfifeqoent  incumbrancers 
must  be  parties,  and  if  omitted,  the  decree  will  not  bind 
tfaeir  rif^ta. 

In  tbi9  case,  thepurebaser  ha^  notice,  at  and  prior  to  the 
sale,  of  ttie  mortgage  of  die  plaintiflb,  and  of  their  claim, 
and  die  lot  was  put  up  and  sold,  ajid,  no  doubt,  pur- 
chased by  the  defendant,  fWU;  subject  to  the  equitable 
elaim  of  thei  platntiff?.  This  was  clearly  estabHstied  by 
Ht^  teslimony,  md  there  can  be  no  doubt  of  their .)U8t  cMua 
in  this  case,  in  opposition  to  the  plea. 

But  I  think,  that  the  title  of  the  plaintiffs  to  redeem 
wOiM  bftve  eiiated,  indepmtent  of  the  t^ct  of  notice;  and 
for  the  bettev  understanding  of  this  point,  the  de<»«ions 
muift  he  examinad. 

In  Drqffir  v.  7%e  Sari  of  Chrendim^  (2  Vem.  617.) 
thore  was  a  bill  by  a  prior  agaiiAiat  a  subsequent  mort- 
gagee^ and  <he  ooait  sud^  that  the^  defendant  must  redeem 
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1818.      in  dix  months,  or  be  foreclosed;  and  it  being  objected,  that 
K^r^^  some  intervening  incumbrancers  were  not  parses,  it  was 
Hajich      answered  that  the  plaintiff  might  "foreclose  such  defeinL 
BsAeH.      ants  as  he  had  brought  before  the  court.'* 
'•*  '       '    .  ''     This' decision  seems  to  admit  the  rule,  that  the  subse- 
quent mortgagee  is  entitled,  and  must  have  the  opportunity 
to  redieem,  and  that  the  incumbrancers  wlio  are  not  made 
parties  will  not  be  bound. 

The  next  case,  of  Godfrey  v.  ChaditeU  (2  Vem.  601.) 
was  a  suit  to  redeem,  brought  by  the  second  mortgagee 
against  the  first,  and  the  latter  put  in  a  demuirer,  and  also 
a  plea  of  a  decree  of  foreclosure  upon  his  mortgage,  with- 
out notice  of  the  second  mortgage,  and  the  plea  and  de- 
murrer were  overruled. 

This  decision  settles  the  point  more  directly,  that  the 
subsequent  mortgagee  must  be  a  party;  that  he  is  not 
bound,  if  he  be  not  a  party,  and  that  his  rights  are  not 
affected  by  the  want  of  notice  of  them. 
•  In  Marrtly.  Westenie  (2  Fern.  663*)  the  first  mort- 
gagee had  a  decree  of  foreclosure,  and^then  subsequent 
judgment  creditors  filed  their  biU  against  him  to  redeem, 
and  for  an  account  of  rents  and  profits.  The  decree  of 
foreclosure  was  pleaded  in  bar  of  any  new  account,  and  no- 
tice of  the  subsequent  inoumbpanees  was  denied,  yet  the 
plea  was  overruled. 

All  these  were  decisions  by  Lord  Chancellor  Cowper, 
in  the  beginning  of  the  last  century,  and  I  think  they  set- 
tle the  rule  decisively  in  favour  of  the  rights  of  the  junior 
incumbrancer,  whether  he  be  such  by  mortgage  or  byjudg- 
ment« 

The  same  doctrine  was  held  by  Lord  JSitng,  in  H^bart 
V.  AhboU.  (2  P.  Wms.  643.)  A.  made  a  mortgage  of  a 
term  to  JB.,  who  assigned  it  to  C,  reserving  a  right  to 
himself  to  redeem  on  paying  a  certain  sum.  B.  dies,  and 
6.  brings  his  bill  to  foreclose  against  A.^  without  making 
the  representatives  of  B,  parties ;  and  it  was  held  to  be  ft 
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plain  case  of  a  want  of  proper  parties^/or  B.  had  a  right      1818. 
to  redeem.  ^^i^^^fc/ 

In  the  modem  case  of  Fell  r.  Broicn,  (2  Bro.  276.)  Haw*. 
there  was  a  bill  by  a  second  against  a  first  mortgagee  to  Bsach. 
redeem,  but  as  the  heir  of  the  mortgagor,  who  was  dead, 
was  absent,  and  the  personal  representatives  not  before 
the  court.  Lord  Tliurkw  ruled,  that  there  was  a  want  of 
parties,  and  that  the  mortgagor,  or  his  heir,  roust  be  a 
party,  because  he  is  interested  in  taking  the  account,  and 
that  the  natural  decree  was,  that  the  second  mortgagee 
ref]eem  the  first  mortgagee,  and  that  the  mortgagor  re? 
deem  him,  or  stand  foreclosed.  The  same  rule  was  after- 
wards laid  down  in  Pdttc  y.  Cltnlon,  (12  Fesey^' 48.  69.) 
and  the  Master  of  the  Rolls  in  that  case  avoided  the  gene- 
ral question,  whether  it  was  necessary  to  make  aD  incum- 
brancers parties,  and  only  decided  that  you  could  not 
agitate  the  question  of  red^nption  as  between  two  mort- 
gagees, without  making  the  mortgagor  a  party.  In  the 
case  of  The  Bishop  tf  Winchester  v.  Beavor^  (3  Vesej/j 
314.)  the  subject  was  fully  discussed.  That  was  a  bill  by 
the  first  mortgagee  against  the  mortgagor,  and  the  second 
mortgagee,  to  foreclose,  and  the  answer  of  the  mortgagor 
stated  dLJuigmeiU  against  him,  between  the  first  and  second 
mortgages.  The  second  mortgagee  objected  at  the  hear- 
ing, that  the  judgment  creditor  was  not  a  party,  and  it 
was  urged,  on  liis  part,  that  a  judgment  creditor  had  a 
rij^t  to  come  to  foreclose,  as  a  mortgagee ;  that  in  all  biSs 
of  this  kind  there  was  an  interrogatory,  whether  there 
were  any,  and  what  incumbrances,  and. if  the  answer 
stated  any,  the  practice  was  to  make  them  parties ;  that 
an  judgment  creditors  and  mortgagees  must  be  parties,  be? 
cause  interested  in  the  account  to  be  taken,  but  that  judg- 
ments confessed  by  the  mortgagor  jiendenfe  Ute  would  not 
be  regarded*  The  Master  of  the  Rolls  admitted,  that  a 
judgment  confessed  after  a  bill  filed,  would  not  create  any 
equity,  and  observed,  that  the  general  course  of  the  court 


Digitized  by  VjOOQiC 


464  CASES  IN  CHANCERY. 

tdtSb  and  the  practice,  almost  mthout  ^eqi^tion,  had  bea&  to 
make  all  incumbrancers  parties,  for  they  had  a  b|^  U> 
redeem ;  and  the  praetice  was  founded  on  the  gros$.  ii^s- 
.  tiee  (hat  would  othermae  ensue  ia  aBovfiag  the  mortgageor 
to  redeem  his  equHy,  vrhen  a  subsequent  ineumbrancer 
was  entitled  to  it  He  ordered  &e  cause  to  stand  over 
until  thd  judgment  creditor  was  made  a  party,  but  still  Ut 
unwilling  to  lay  down  tbe  rule  absolutely,  thai  the  couit 
was  bound  to  insist  upon  all  incumbraacevs  being  parties* 

Oae  of  tbe  points  in  Ais  case,  oft  which  Lord  ^ttwtnby 
gave  an  opinion,  was  again  considered  and  estafaKshsd  m 
The  BMop  of  WmAester  v.  Pmnt,  (U  Vw^  1»7,  M&) 
where  it  was  held  not  to  be  necessaijr,  on.  a  bBI  to  fore- 
close to  make  incumbraocerB,  whe  became  such  pmioM 
Ite^  parties;  Bat  this  very  case  strongly  implies^  that  lA 
odier  iaoumbrancers,  not  within  thalfe  ei^eei^oD,  nmst  be 
{Harties. 

The  neoesaity  of  making  the  subsequent  incumbrancers 
perliss,  or  holding  their  rights  unimpairej^  appears  to  be 
much  stmiger)  and  is  indisp^nsabfe  to  juetieev  ia  oases  of 
decrees  for  sales,  according  to  our  practice;  far  otherwiee 
tiie  mortgagor  would  take  Ae  surplus  mmt^  or  the  eaab 
4?iAue  of  the  equity  of  redenption^  and  defaai  eelir^ 
the  Hen  of  the  subsequent  creditor^  But  ihor  rights  csAr 
not  be  destroyed  in  tliis  way,  and  tbe  purchaser  wil  take 
oriy  a  tilfe  oa  agaimt  the  paHus  0  At  ««t!,  and  be  eaaeeC 
set  it  up  against  the  subsisting  equity'  of  those  mofwir 
brancers  who  are  not  parties.  This  is  the  neeessaiy  dde- 
trine  resulting  irom  tbe  oases  which  have  been  mentioned ; 
end  that  of  Skemum  ▼.  Cob,  (a  Ck.  B/ep.  46.)  is  still  more 
i»jpiOfnt  JL  mortgaged  Us  estate  k>  9^  and  &eeto  fn 
Slid  then  lo  the  plaititifl^  and  than  to  B*^  wfaobu(f0  ifttbe 
first  tiwo  moitgiiges.  He  plaintiff  brings  Ihs  biB  agaJnst 
tiie  asoitgagor  and  JB;,  and  ne  proceedkHd  w.<r0  hH  >^ 
Hi  had  DOtioe  of  the  plahitiff 's  titie.  TSim,  A  /br  Afr 
HK  e jwJM  (fte  mor^gegsy,  who  wtas  in  peteeteiiHr.    He 
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liocl4d«eroewii4»  accounl^  afndtime  to  set  die  wortgii*  iBVB. 
fM'td  tejto^m  or  be  teive^.  The  timie expired,  and^he  ^^I'^J 
WMfgfigOT  WM  fofeckMd  ^f  im  eqdiy,  ^iid  B.  'Ain  $M  "^^ 
hU  fight  to  the  i^miag^  and  llie  {itaitilii^  ^9  bad  not  A»cb. 
teeti  apai«ty  to  &'»  Mtt  of  feredo«»iir%  \^affi  fais  billto 
redi^eiD,  and  Ae  it^tSfUlunt  pfMcfe  A(tf  jmriAove  «f  file  €^- 
fy  0/*  nee(em|B(«0n  f«^&  had  hBm  hcsitei.  The  ^uestioA 
was,  whether  tiie  plaiotit^  who  wae  no  party  to  the  bill  ef 
foredosure,  ought  to  be  let  in  to  redeem;  and  Lord  JV%<- 
MigAam  dedat«d  it  wae  a  question  of  election  betireen 
one  incottveiHeiioe  and  another.  He  admitted,  it  wae 
^extrem^y«useiiiev)(Hi8''  to  the  mortgagee  to  make  all 
persons  p«irties  who  bad  interest,  but  that  he  would  be 
finally  consoled  m  hai^  his  prineipd,  interest,  and  cosls. 
(Bat  %ie  seid,  if  the  plaintiff  should  «iot  be  reUieved  in  th«t 
<cMe^  <*itw<9idd  be«n  itvepanMe  loss  -and  ruin,  "and  be 
4hought  trouble  and  pains  less  prejudicial  than  ruin  fHA 
totel  loss.''  So  he  ovortiiled  tfae  plea,  but  said  fhat.the 
ilec^utit  4i«ated  shoald  stand,  unless  eollusioB  w«»  shown. 
Iliis  last  point,  as  to  the  account  not  bemg  opened,  bad 
been  so  ruled  before,  ii»  JVMIer  v.  DeM»^  (1  <%.  C6». 
S99.)  and  the  general  doctrine  established  in  this  case, 
appiieatis  to  me  to  be  well  founded,  and  to  have  been  hand- 
ed down  unimpaired  to  this  day.  In  a  recent  case  before 
the  House  of  Lords,  (Gore  v.  SlaqMlej  I  Do».  tl.)Lord 
SSUion  said,  Ihat  in  Older  to  make  a  foreclosure  vdid 
«8«inst  tSL  claimants,  he  WJ30  had  the  first  ostMe  ^  inhe- 
iitance  -must  be  'broi^  before  the  court,  «nd  1M  Aie 
mtennediale  rsmainder^en  ougbt  to  be  twougbt  befoKe . 
die  court,  «o  ^ve  tfaem  an  opportuniQr  ^f  paying  off  the 
moftgaga.  The  cmc  <tf  JtfbfMteyv.  «AfoiM%,  (1  VtBeySf 
Sea.  918.)  shows  the  modem  practice  on  die  p<Mnt« 
That  was  a  biU  ngaifnst  the  infant  heir  of  the  mortgagor 
Md  '.gainst  prior  mortgagees,  praying  that  the  pkiiatiff 
might  be  permitted  to  redeem  the  prior  mortgages,  and 
the  heir  decreed  to  redeem  the  whole^  9iaA  that  such  of 
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1818.      the  defendluits  as  were  svbstijment  mortgagees,  migbt  le- 
v^pv^^  deem  the  plainti£^  or  that  the  property  be  sold,  and  the 
H^ms      money  applied  to  discharge  the  incumhrances  according 
BgAOH-      to  priority,  and  the .  surplus,  if  any^  secured  to  the  in&nt 
heir.    The  usual  reference  was  made  to  take  an  account 
of  the  moneys  due  to  the  several  incumbrance^  and  to 
ascertain  and  report  their  .  several   priorities,   with  the 
usual  directions  for  the  subsequent  incumbrancers  to  re- 
deem the  prior,  in  the  usual  course,  &c. 

AAer  such  a  long  and  uniform  practice  of  the  court, 
making  every  incumbrancer  existing  at  the  filing  of  the 
bill  a  party,  and  seeing  it  is  founded  on  such  weighty 
reasons  of  justice,  there  can  be  no  hesitation  as  to  the 
right  of  ^he  plaintiffs  in  the  present,  case  to  redeem.  A 
reference  must  accordingly  be  had,  to  ascertain  the  amount 
due  to  the  plaintiffs  upon  their  bond  and  mortgage; 
and  the  amqpnt  of  the  debt  ascertained  and  declared  in 
the  decree  in  the  former  suit,  and  the  value  of  the  per- 
manent and  usefal  repairs  made >y. the  defendant  Fidi 
OB  the  mortgaged  premises  since  his  purchase,  and  prior 
to  his  plea,  and  that  the  Master  report,  &c. 

Order  accordingly. 

Apciornort-  .  [In  the  case  of  MKimtry  v.  Memn  and  gQuts,  the 
Sic^jSldsmlMtP^^  owned  a  bond  and  mortgage,  registered  the  IStfa 
l^/^'^tS^^^f  Jl%  1815,  and  the  defendant  owned  a  bond  and  mort- 
2'^^^J2J^®  gage  upon  the  same  lands,  registered  the  14th  of  JMorcfc, 
SHP^^J^^  1816,  and  the  plaintiff  owned  a  judgment  against  the  moit- 
gwBij«M|mto  gagpr,  docketed  1 1th  of  .WbMmfter, .  1816,  and  under  whidi 
pueiutfed/Uie he  had  sold,  and  become  the  purobaaer  of  themprtgagCMr's 

equity    rf   »-        ..        i.       ,  xr    .  .  • 

dMnptioo;  ean-  cquify  of  redemption.  Under  these  curcumstances,  the 
a^inrt  the  m-  plaintiff  ffled  his  bill  to  coi]^>el  the  defendant,  by  a  day 
^^ImT'tE?!^  certain,  to  discharge  his  mortgage  and  judgment  dcbta^  or 

conanftoHngM  * 

to  iny  off  the 

judJMnt  ai  weliaf  the  first  mortgage,  or  be  foreclosed.    The  ineunbrBBCes  are  to  be  paid  off 

aeoordiagto  the  «rder  of  time  in  wmeh  the  reipeetive  fime  attached. 
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be  foreclosed.    The  defendaat,  ia  his  aoswer,  oiFered  to      1818. 
dischalrge  the  mortgage  debt  of  the  plaiiitifi^  and  the  co8t£v 
but  this  was  not  accepted. 

The  case  being  submitted,  upon  the  bill  and  answer,  the 
Chancellor,  {September  10th,  1818,)  held,  that  the  lands 
bound  by  the  incumbrances  in  the  pleadings  mentioned, 
were  chargeable,  (L)  for  the  mortgage  debt  of  the  plab* 
tifl^  (S.)  for  the  mortgage  debt  of  the  defendant,  (3.)  fer 
the  judgment  debt  of  the  plaintiff,  and  that  the  debts  wete 
to  be  paid  according  to  Che  order  of  time  in  which  the  re-  • 
spective  liens  attached,  and  that  the  plaintiff  was  not  en^ : 
tkled  to  require  of  the  junior  mortgagee  to  pay  the  judg- 
ment debt  before  he  could  redeem.  It  was,  accordingly^ 
decreed,  that  it  be  referred  to  a  Master,  to  compute  th^ 
amount  of  principal  and  interest  due  on  the  first  mortgage; 
aad  that  the  defendant  pay  the  same,  with  interest  and 
costs,  in  six  months  from  the  confirmation  of  the  report, 
or  be  finredosed.  The  six  months  was  the  usual  allow*' 
ance  in  such  cases  of  bills  for  a  strict  foreclosure.  (1  Mad- 
docks*  Ch.  Rep.  2S1.  17  Veeey,  382.  407.  Cooper's  Eq^ 
Rep.  28.    2  Desausseuf^s  S.  C.  Rep.  144.)] 


KiMB£RLY  againei  Sells  and  others. 

Where  diere  ie  e  general  demurrer  to  the  wfade  bill,  filed  for  dieeorerj  eitd 
leKef,  and  the  phdntiff  it  entitled  to  m  answer  to  anv  pert  of  the  bfli,  the  de- 
««Ere^wiUbeov«iniled.  ^ 

A  hema^d*  puchaaer,  in  poetetiioD  of  an  eatate,  is  entitled  to  a  dieeoyery  of 
the  groonda  on  whieh  his  UUe  is  songht  to  be  impeached  by  the  deleiidantf, 
irho  hadrerived  a  jndgment  against  the  person  from  whom  the  plaintiff  de- 
rived hie  tiUe,  and  whieh  he  alleged  had  been  satiaficd,  and  had  istoed  eae- 
cvtiotty  under  whieh  the  sheri^Thad  levied  on  Uie  estate,  and  advertiaed  it  for 
eale. 

BILL  Stated,  that  «Mn   Bedieni  and    Walter  ^^^^y  J^l^Jg^^ 
who  were  partners  in  trade,  owned  lots  38,  89,  and  48,      '"'^ 
Vol.  III.  60 
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1818.  in  GM  Streeij  in  the  city  of  MuhYotk.  That  W.  H. 
Vj^v^n/  died  on  the  ISth  of  SepUmher^  1803,  intestate,  seised  of  a 
KfMB^mLT    moie^  of  these  lots,  leaving  a  widow  and  two  sons,  (dc- 

8»i.M.  fendants.)  That  under  proceedings  in  partition  in  the 
Supreme  Court,  under  the  act  relative  to  partition,  Hie 
lots  were  sold  at  auction,  on  the  SOth  of  August^  1804, 
and  John  JBedieiU  became  the  purchaser.  That  /.  B.  who 
sued  f(Nr  the  partition,  as  tenant  in  common  of  a  moiety, 
stated  in  his  petition,  that  the  widow  had  her  dower,  and 
each  of  the  sons  one  fourth  of  the  lots.  The  sale  was 
made  by  commissioners  under  tlie  order  of  the  court,  and 
was  confirmed  by  the  court.  That  the  widow,  on  the  3d 
of  J^otmjbtr^  1804,  released  her  dower.  That  /.  B.  being 
so  seised  of  the  entire  fee,  on  the  9th  of  JDecember,  180S, 
executed  a  mortgage  to  JSreJbtel  Aobtfw,  of  lot  No.  38,  to 
secure  the  payment  of  2,500  dollars ;  and  on  the  13th  of 
McarAy  1806,  executed  a  mprtgage  to  Suphm  B.  Mmnj  of 
lots  39  and  42,  to  secure  the  payment  of  4,000  dollars; 
and,  afterwards,  on  the  8th  of  ^prU^  1807,  sold  the  three 
lots  at  auction,  subject  to  the  mortgages,  to  Ezdeid  iMtiv, 
for  7,793  dollars.  That  on  the  20th  of  Jtme,  1807,  Eze- 
kid  Bobims  executed  a  mortgage  on  lots  39  and  42,  to 
Bern  Mcartenaej  to  secure  the  payment  of  2,500  dollars,  and 
on  the  9th  of  Duemberj  1807,  sold  and  conveyed  aU  the 
three  Iots,for6,300dollars,  to  Timothy  SavagCy  subject  to  ttie 
mortgage  to  JK.  Marteme ;  that  Satage  and  his  wife,  on  the 
18th  of  •SprUy  1808,  mortgaged  part  of  the  premises  to  Ste- 
phm  JB.  Mmn  and  three  other  persons,  to  secuned  the  sum  of 
3^874  dollars,  and  56  cents;  and,  on  the  9th  of  Sq^tembery 
181 1,  sold  lot  No.  42  to  Wm.  Knapp^  who  agreed  to  pay  half 
the  money  due  on  the  mortgage  from  BjMns  to  Martmst, 
That  on  the  7th  of  March^  1815,  the  plaintiff  purchased 
of  Savage^  lots  38,  and  39,  for  7,000  dollars,  subject  to  the 
two  mortgages,  and  the  plaintiff  paid  to  Mvntiy  who  had 
become  solely  interested  in  the  mortgage  to  him  and 
others^,  4^559  dollars,  and  93  cents,  and  took  an  assign- 
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ment  of  that  mortgage;  and  that  on  the  19th  o{  June,      1818. 
1815,  John  Bedient  and  kis  mfe,  mortgaged  lot  4g  to  the  \^^9^^ 
'  plaintiff  for  1,000  dollars,  and  the  mortgage  was  on  the    '^»^«*''» 
same  day  d^ily  registered.    That  the  plaintifi^  after  the      Sklh. 
purchase,  took  possession  of  lots  38  and  39,  and  remained 
possessed  of  his  mortgage  on  lot  42. 

The  bill  further  stated,  that  John  Sdls^  after  the  sale  of 
the  three  lots  to  Robins^  as  above  mentioned,  recovered 
two  judgments  against  John  Bedient  for  partnership  debts ; 
and  not  obtaining  satisfaction  of  Jb/tn  Bedient,  he  filed  a 
bill  against  the  widow  and  children  of  HiMel,  and  Bedient^ 
and  the  administrators  of  Hubbd,  to  have  his  debt  satisfied 
out  of  that  estate,*  and  the  same  was  satisfied  out  of  the 
estate  of  HiMd ;  and  an  order  of  this  court  was  obtainedi 
upon  petition  of  the  representatives  cfHubbely  directing  the 
two  judgments  to  be  assigned  to  them.  That  these  judg- 
ments being  revived  by  scire  facias,  m  the  name  of  Sells, 
administrator  of  Hubbel,  but  under  direction  of  the  widow 
and  sons  of  Hvbbd,  and  Bedient  having  been  discharged 
under  the  insolvent  act,  these  representatives  and  his  as- 
signees (defendants,)  combining  to  injure  the  plaintiii^  and 
impeach  his  title  to  the  said  lots,  have  caused  writs  of  fieri 
fadas  to  be  issued  at  law,  in  the  name  of  Sdls,  onthejudg- 
ments  so  revived,  agidnst  the  lande  whereof  /.  Bedient 
was  iSeised  the  9th  of  May,  and  the  24th  of  October,  1807, 
by  virtue  of  which  executions,  the  sheriff  had  levied  on 
lots  SO  and  42,  and  advertised  them  for  sale ;  the  defend- 
ants pretending  that  there  had  been  paid  out  of  the  estate 
of  W.  Hubbel  more  than  its  just  proportion  of  the  part- 
nership debts,  and  that  the  whde  of  what  had  been  so 
paid,  ought  to  be  refiinded,  and  that  flie  lands  of  which 
Bedient  was  seised  at  the  time  of  the  judgments,  are,  not- 
withstanding his  assignment  and  discharge  under  the  in- 
solvent act,  liable  to  contribute  a  moiety,  if  not  the  whole 
of  the  judgments  in  fiivour  of  Sells ;  that  Bedient  was  seised 
of  the  premises  at  the  time  of  the  judgments,  and  of  his 


Digitized  by  VjOOQiC 


400  CASES  IN  CHANCERY. 

t$ie*  discharge ;  and  that  the  sales  to  Rohmt  by  jBe£aU  were 
^ijP'i^fcy  fraudulent)  and  the  mortgages  lo  Robins  and  JVbmn^  also 
fmsBur  frtudulcBt,  or  irere  kept  on  foot  by  fraud,  fee.  The  plain- 
^^^•^  tiff  insisted  that  the  judgments  had  been  satisfied  and  ought 
to  be  discharged ;  and  not  to  be  made  use  of  by  the  rep- 
resentatives of  HubbeL  That  to  entitle  those  representa* 
lives  to  any  recourse  upon  the  judgments,  they  ought,  by 
%B  account  to  be  taken  in  the  preniic<e^  establish  a  balance 
to  be  due  from  Bedieni  to  Hubbd  ;  and  that,  if  any  such 
balance  should  be  proved,  tliey  ought  to  look  to  B^ditnt 
f(ft  contributi$)|[^f  his  proportian,  a^d  come  in  with  his 
ereditors  for  a  rateable  proportion. 

The  bill  charged,  that  the  sale  to  Rcbilis  was  bcfML  fide^ 
imd  for  a  valuable  consideration,  and  that  the  mortgages 
were  bona  fide  ;  but  that  if  they  were  otherwise,  the  plain- 
t^had  no  knowledge  thereof  and  was  a  bona  fide  purchase. 
Without  any  notice,  belief  or  suspicion  of  fraud ;  and  that 
hi&  title  cannot,  therefore,  be  impeached. ' 

That,  ahhou^  the  plainliflf  is  advised  that  his  title  can- 
not be  defeated  by  the  threatened  sale  under  the  judgmentay 
yet  it  may  involve  him  in  law  suits,  and  greatly  impede 
bis  use  and  disposition  of  the  property.  That,  being  a 
bena  fide  purchaser  without  notice,  he  is  entitled  to  a  dis- 
covery of  the  grounds  on  which  his  title  is  sought  to  be 
impeached,  before  such  sale  takes  place,  and  has  aright 
to  come  into  this  court  to  have  his  title  quieted  and  as- 
taUished.  Prayer,  accordingly,  for  a  discovery  by  the  re- 
presentatives of  FT.  H^  for  general  relief  and  an  iiijusc- 
tion.    The  injunction  was  issued  the  29th  of  Jb^  1817. 

There  was  a  general  drnmmer  to  the  bill,  by  tbc  repre- 
sentatives of  HMd. 

•^  JSwei,  jun.,  for  the  plaintiff. 

Airr,iibr  the  defendants. 
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The  Chan€£I.lor.    The  deoiurrer  in  this  case  is  gei^      1919* 
^  and  goes  to  the  whole  bill.    If  the  pkintiff  be  emiUed,  V^^v^^ 
either  to  the  discovery  or  the  relief  thea  the  demurrer^    KiMwat^ 
bygoiag  to  the  whole  bill,  must  be  overruled,  for  if  void      ^^^^•' 
in  part,  it  is  void  in  Mo.    The  doctrine  on  this  point  was  Sepumber  28ih. 
settled  in  the  Court  of  Errors,  in  1796  and  1799.    {Le 
May  v.  Veeder,  1  Johns.  CJas.  423.     Laighl  v.  MorgaUy  1 
Mn».  Cos.  429.) 

The  plaintiff  claims  and  possesses  certain  bouses  and 
lots,  as  a  bona  fide  purchaser  and  niortgagee  for  a  valuable 
-consideration,,  without  notice  or  (suspicion  of  any  defect  of 
title,  and  he  seeks  a  diseovery  of  the  grounds  upon  wMcb 
«oiQe  of  the  defendants  are  prpceeding  tQ  sell  that  pro- 
perty) by  executioo  at  law  against  John  Bedient.  This 
claim  to  a  discoveiy,  rests  onlhie  feet  of  hi$  b^g  sucb  a 
purchaser,  in  possession,  ufider  a  titie  de^ucoi  from.  JBe^- 
Xent  prior  to  the  judgments  upon  wbicb  the  d^i^datets 
are  proceedings  and  that  Btdient  was  since  regularly  dis^ 
charged  under  the  insolvent  act,  and  thai  the  stile  intended 
would  exp<>se  him  to  expense,  and  injure  the  character 
of  bis  title. 

There  is  much  equity  in  the  call  upon  the  defendants  to 
disclose  the  grognds  of  their  claim ;  tot  if  they  are  per- 
mitted to  seU  while  that  is  dcmbtful  and  unknown,  who 
would  buy?  ProbaUy,  no  person  would  be  induced  to  bid, 
but  on  mere  qieculation,  or  for  a  nominal  sunu  If  tfie 
pkuntiff  was  Aviy  apprised  of  the  dmm^  and  on  what  it 
rested,  he  might  be  induced  to  pay  the  demand  under  the 
jiidgmei^  in  order  to  save  bimsdf  from  total  loss.  But 
neither  he,  nor  tmy  >other  person,  can  exercise  their  judg- 
mcnts  with  any  diacretion  on  the  subject,  so  loi^  as  this 
uew  claim  of  Ae  defendants  is  not  kdown  or  understood. 
The  dis^vfify  seems  to  be  necessary  to  imdar  the  aoale 
beneficial  «o  (be  paities  cgoioeroe^  and  to  prevent  injuiv 
oqs  speculations  upcm  the  prapeny.  The  fdaintiff  is 
admitted,  by  the  demurrer,  to  be  an  innocent  purchaser, 
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1818.      for  a  valuable  consideration,  without  notice ;  and  he  has 
v^v^^  preteDsions  to  the  discovery  which  BedUnt,  or  any  party 
'^^  t!***^    to  the  original  transaction,  cannot  advance.    The  question, 
^*^^*-      at  present,  is  not  on  the  trial  of  tide.    It  is  only  for  a  dis- 
covery of  the  nature  and  grounds  of*  that  title,  and  the 
discovery  may,  perhaps,  satisfy  the  plaintiff  of  its  good- 
ness and  validity,  or  it  may  present  a  case  of  legal  title  to 
be  tried  and  established  at  law,  before  relief  can  be  ob- 
tainedhere. 

TUs  case  does  not  appear  to  come  within  those  deci- 
sions  which  have  refused  sudi  a  discovery.  The  plaintiff 
is  not  a  mere  stranger,  seddng,  by  a  fishing  biO,  die  disco- 
veiy  q{  another's  tide,  nor  a  rival  claimant  standing  only 
on  equal  ground.  The  cases  of  AddtrUy  v.  Sjpantw, 
(JIO.  1779.  RtddtsM^B  TV.  154.)  and  of  Budm  v.  Dmy 
{%  FM€y,  445.)  are  very  briefly  reported,  without  any  de* 
tail  of  fiicts;*and  they  have,  probably,  no  application  to 
the  spedal  circumstances  of  this  case,  in  which  a  particu- 
lar equitable  claim  to  discovery  is  shown  from  the  charac- 
ter of  the  plaintifl^  as  a  bona  fide  purchaser  and  possessor, 
and  the  proceeding  of  the  defendants  in  attempting  to  sell 
the  land  of  the  plamtiff  as  the  land  of  another. 

The  case  of  Metealf  v.  Harveyj  (1  Ve$ey^  248.)  fully 
au&orizes  the  present  bill.  In  that  case  the  bill  was  not 
only  that  there  might  be  an  interpleader,  but  also  a  dis- 
coveiy  of  the  defendants  tide  to  the  possession  of  an 
estate ;  and  it  contained  a  prayer  for  an  injunction  to  stay 
proceedings  in  ejectment  on  the  part  of  the  defendant. 
As  to  the  prayer  for  the  injunction,  the  Chancellor  ob* 
served,  that  ^^The  question  came  to  this,  whether  any 
person  in  possession  of  an  estate  as  tenant,  or  otherwise, 
may  not  bring  a  bill  to  discover  the  tide  of  a  person  bring- 
ing an  ejectment  against  him,  to  have  it  set  out  and  seen, 
and  he  was  of  opinion  be  might,  to  enable  him  to  make  a 
defence  in  ejectment.''  In  that  case,  the  defendant  de- 
murred to  the  wtiole  bill  for  discovery  as  wdl  as  relief^ 
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and  ^  the  plaintiff  ivas  hdd  to  be  entitled  to  the  discote-      1818. 
ly,  the  demurrer  waa  overruled.  Vg^^c^^f 

It  is  not  necessary^  at  present,  that  we  should  go  the  '^''^ 
whole  I^gthof  this  decision,  but  it  warrants,  and  more  <>»«»>. 
than  warrants,  the  bill  in  this  case.  So,  in  a  much  later 
case,  {fVeOer  v.  Smeakm,  1  Cox,  tOfti)  fhe  bill  stated  the 
plaintiff  to  be  lessee  of  a  mill,  and  that  the  defendant  had 
erected  works  on  the  water  aboire,  which  obstructed  the 
nuD,  and  the  prayer  was,  that  the  plaintiff  might  be  quiet- 
ed by  injunction.  There  was  a  demurrer  to  the  relief 
but  the  case  states  that  ^a  fuQ  discovery  was  obtained.^^ 

Without,  therefore,  giving  any  opinion,  at  present^  bb  to 
the  relief  I  conclude  Ihat  the  plaintiff  is  entitled  to  an  an- 
swer to  the  bill,  and  the  demurrer  is,  consequents,^  over- 
ruled. 

Demurrer  overruled. 


Tbipi£b  and  others  agaima  Olcott  and  Lobd. 

Wben  P,  ntdft  •  bUlof  nle  of  •  ibip,  ttien  on  har  Toyage,  and  of  fireigiitto  bo 
coreed,  to  !*.»  whioh  wm  obsolnte  on  Uio  fuo  of  it,  and  L,  tout  to  O.,  the 
inaiter  of  the  ship,  m  eopy  of  Ihe  bill  of  sale,  with  ar  power  of  attofney,  and 
tnatnietioDa  to  him  at  to  the  diapositioB  of  the  property,  and  O.,  eoosider- 
iag  Ir.  as  the  owBtf  from  that  tttaie,  aeted  as  his  ag««t,  and  afterwards  ac« 
cooated  to  him  for  the  proceeds  of  the  freight,  &e.  Held,  that  O.  was  not  ac- 
•eountable  to  F.  as  haWnga  resu/Ung  Iriisf,  though  soom  of  the  letters  finm 
JU  to  O.  Incide&tally  mentioned  that  the  bill  of  sale  was  iatended  to  seeqre 
C  eertaiii  ad?anees  and  responsibilities  j  there  being  no  fraud  or  collusion 
between  L,  and  O. 


BILL  Stated  that  TripUr  if  Craig,  plaintiffs,  were  part- 
ners in  trade  in  the  city  of  JV*eio-ForA: ;  and  that  the  plain- 
tiff Fanimg,  was  owner  of  the  ship  Zqihyr,  of  the  value 
of  28,000  dollars,  then  on  a  voyage  from  JVb0-K9rfc  to 
MfUz,  with  a  freight  to  be  earned,  amounting  to  31,000 
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1818.  doMart;  and  being  indebted  to  the  defendant  Lord^  ca 
three  promissory  notes,  srfnounting  to  Sy669  doHiim ;  in  or- 
der to  secure  the  payment  of  the  same,  on  the  IBM  of  De- 
cmber^  1812,  by  deed,  assigned  the  said  sfanp  and  freigbr 
to  the  defendant  Lord^  on  the  express  agreement,  that 
after  L.  was  paid  hifdebt  aiid  interest,  he  should  hold; 
the  ship  and  surplus  freight  to  the  use  of  F^  and  subject  to 
his  order*  That  after  tfie  arrival  of  the  ship  at  VOrumt, 
and  the  freight  had  been^  earned,  F.  being  indebted  to  the 
plaintiffiB,  Tripkr  tf  Craig,  in  the  sum  of  1&,000  dcAars,  on 
the  lOlh  of  Sepimber,  1818,  assigned  to  them  the  ship  Or 
pvoceeds  thereof,  and  tiie  siupltts  freight,  after  paying  L., 
jbc«  That  relying  on  this  assignment,  T.  ^  C.  had  assu- 
med  to  pay  out  cf&e  proceeds,  remaining  over  and  above 
their  debt,  a  debt  due  from  F.  to  the  CUy  Bank^  amounting 
to  6000  4oliara  That  soon  after  this  last  assignment,  to 
wit,  on  the  18th  of  December,  1813,  F.  executed  another 
assignment  to  T.  Sf  C,  reciting  the  former  assignment  of 
the  10th  of  Sqaember^  the  objects  of  which  had  been  exe- 
cuted, and  that  T.  Sf  C.  had  been  paid  the  10,000  dollars 
by  F^  and  that  they  had  since  lent  F.  other  sums  of  money ; 
to  secure  tiie  payment  of  which,  and  of  other  sums  to  be 
lent  and  advanced,  F.  assigned  the  said  ship  and  the 
homeward  freight,  and  all  the  interest  of  F.  in  the  same, 
in  whose  hands  soever  the  same  might  he.  This  aaeogn- 
mem  was  absolute,  wtth  the  usual  power  of  attorn^. 
The  defendant  (X  was  master  of  the  ship  during  the  voy- 
age, and  continued  to  be  master,  until  she  was^captured  on 
her  homeward  voyage.  That  at  the  time  of  the  last 
assignment,  T.  if  C.  had  paid  F.  1,200  dollars,  aod 
had  since  paid  him  1,400  dollars,  and  F.  now  owed 
T.  Sf  C.  2,800  ddUars,  essclusifi^e  of  thie  sum  dae  &e 
Ctty  Bandc.  That  the  defendant  h^  after  the  ship  arrived 
in  Frawm^  applied  to  F.  for  directions  respecting  the  dis- 
posal of  the  ship  and  freight :  and  jP.  instructed  L.  not  io 
risk  any  part  ot  them  or  of  the  proceeds,  upon  the  home- 
ward voyage,  unless  well  insured;  and  that  on  the  9th  of 
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t^uguOj  1813,   F.  gave  directions  to  L.  to  write  to  his     J818« 
jBigents  in  fVoiiee  tothat  efiect,  and  L.  afterwards  said  that  s«^v^«i^ 
he  had  given  such  orders.    That  the  outward  freight  was     TwptEa 
paid  to  O.  as  master,  and  agent  for  L.    That  0.  was  em-      Q^«>"* 
ployed  as  master,  by  F.  as  sole  owner,  and  at  the  time  he 
received  the  homeward  freight,  he  knew  that  F.  was  inte- 
rested therein.    That  L.  was  informed  of  the  two  last  as^ 
sigmnents  to  T.  ^  C.  and  of  their  advances  and  responsi- 
bilities for  F.;  but  bad  given  such  orders  as  induced  O.  to 
act  as  if  T.  4r  C.  had  no  interest  in  the  ship  &nd  freights 
That  0.  remitted  14,000  dollars  of  the  outward  &nd  home- 
ward freight  to  L.  in  hills  of  exchange  which  are  retained 
as  due  to  L.  and  O.    That  0.  sailed  from  France  to  JV^- 
Yorkf  with  freight  and  other  proper^  of  the  plaintiflEs,  and 
embaiked  part  of  the  outward  freight  in  another  ship,  with" 
out  insurance,  and  in  consequence  of  capture,  the  security 
of  the  plaintiffs  therrin  has  been  lost. 

The  plaintilb  charged,  that  there  is  due  to  them,  out  of 
(he  proceeds  of  ship  and  freight,  undet*  the  last  assignment, 
40,000  doDars.  That  0.  received  of  the  homeward 
freight  8,320  doDars;  that  if  the  freight  out  and  home  had 
been  insured,  as  it  might  have  been,  in  France^  the  plain- 
tiffs would  have  been  entitled  to  35,000  dollars ;  and  if  the 
ship  had  also  been  insured,  to  40,000  dollars.  That  the 
defendants  have  left  the  plaintiff  F.  ch&rg^  with  the  pay^ 
mtnt  of  a  premium  of  insurance  6n  the  outward  voyage, 
of  1 1,000  dollars,  the  greater  part  of  which  he  had  paid^ 
Thai  the  defendant  O.  threatened  to  depart  out  of  the 
fttate.  Prayer,  that  the  defendant  0.  may  be  compelled 
to  give  secorify  not  to  depart  out  of  the  state,  and  that  the 
defendants  may  account,  kc.  The  plaintiff  made  affida<^ 
vit,  that  there  would  be  found  due  to  the  planitifts,  fit)m 
the  dtfeftdants,  on  ti  settlement  of  accounts,  20,000  dollars, 
10  relation  to  the  freight  &c.  A  ne  tttcA  was  granted  the 
IStb  cf  December,  iSl 4,  marked  10,000  dollars. 

Vol.  III.  «T 
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18td.  (Mcottj  in  his  anevrer,  admitted  that  F.  was  owner  of 

'^^v^  the  ship,  &c.    That  he»  0.,  took  command  of  her,  on  the 
mxPLsm     j2^j^  ^  JV*arem6er,   1812,  and  was  employed  by  F.  as 
^^^^'     owner;  that  he  acted  as  master  under  F.  until  after  his  ar- 
rival in  France.    That,  on  the  26th  of  FAruaty^  1813,  he 
received  a  IfUerhom  JL,  dated  the  23d  of  December^  1812, 
inclosing  a  copy  of  a  bill  of  sale  of  the  ship,  freight,  and 
proceeds,  to  L.;  and,  also,  a  power  of  attorney  from  L. 
to  act  for  him.    That,  from  that  time,  he  considered  L. 
as  tlie  owner,  and  acted  as  agent  of  L.  in  respect  to 
the  ship,  freight,  and  proceeds,  and  in  conformity  to  the 
letters  and  instructions  of  JL    That  the  proceeds  of  the 
outward  freight  were  received  by  him  as  the  agent  of  L. 
And  he  insisted,  that  he  was  accountable  only  to  L.  for 
his  agency.    That  he  would  not  have  accepted  the  agen<7» 
distinct  from  his  office  as  master  of  the  ship,  had  he  sup- 
posed that  either  of  the  plaintiffs,  and  not  the  defendant  L., 
was  interested  in  the  property.    That  he  was  first  inform- 
ed of  the  two  assignments  to  T.  fy  C  on  his  arrival  at 
.Yei0-Korfr,  in   October^  1814.     That  by  his  agreement 
with  F^  he  acted  only  as  ^master ;  and  the  farther  interest 
and  concern  of  F.  were  intrusted  by  him  to  a  supercargo, 
JD.  Sheldon^  who  acted  as  supercargo  and  agent  of  F.  until 
O.  received  the  letters  of  L.,  with  the  bill  of  sale  and 
power  of  attorney,  with  instructions  as  to  the  proceeds  of 
freight,  &c.    The  defendant  O.  further  stated  in  his  answer 
the  contents  of  the  letters  of  L.,  of  the  2Sd  and  29th 
of  December^  1812,  an(^  20th  of  January^  1813,  and  of 
his  instructions,  and  of  all  the  transactions  by  him  as 
agent    That  in  the  letter  of  the  29tb  of  December,  1812, 
L.  stated  that  the  bill  of  sale  was  on  account  of  the  feilure 
of  Fanning  Sf  Coles,  and  for  the  purpose  of  paying  custom- 
house bonds,  and  to  save  fnends.    That,  in  October^  1813, 
he  received  a  letter  from  JL  dated  the  16tli  of  Mgustj 
1813,  saying,  that  he  took  the  ship  and  ft*eight  as  security 
fbr  abolrt  6^000  dolhti-a,  and  to  cover  a  demand  of  Carey 
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of  about   1500  dollars,  and  feared  be   should  lose  all|       1818 
unless  the  property  was  insured  in  France.    That,  in  Oe-  s^^^^'^^ 
tober,  1814,  the  defendant  and  L.  rendered  to  each  other     TBirLxa 
their  respective  accounts,  of  all  their  transactions  and     Olott/ 
concerns,  on  which  there  was  a  balance  due  to  the  defend*  '^ 

ant  0.  of  1,028  dollars  and  86  cents. 

Evidence  was  taken  in  the  cause,  which  was  brought  ta 
a  bearings  as  to  the  d^endant  O.,  in  June  last. 

Riggs  and  BalAeiny  for  the  plaintiffs.  ^  ^U,  tad 

7.  ^.  Eminet  and  WeUs^  for  the  defendants. 

The  Chancellor.    This  c^se  was  brouglit  to  aliearing  Stftafktt  WUh 
on  the  part  of  the  defendant  Okolty  and  we  are  only  to 
discuss  the  case  as  it  regards  him. 

Two  of  the  plaintiffs  {Trifkr  Sf  Craxg^)  have  not  shown 
any  right  or  title  whatever  to  an  account,  for  they  have  not 
proved  the  assignment  charged  in  the  bill'  to  have  been 
made  by  Fanningio  them  on  the  18th  of  Decentber^  1813. 
This  assignment  is  the  only  foundation  of  their  claim,  and 
it  is  not  admitted  by  the  answer.  We  must  recur  to  the 
resulting  trust  of  Fanning^  as  the  only  existing  right  shown 
on  the  part  of  the  plaintiffs.  * 

The  biU  of  sale  from  Fanning  to  Lordy  was  absolute 
upon  its  face,  and  no  resulting  trust  appears.  Nor  is  there 
proof  of  the  express  agreement  chained  in  the  bill  The 
evidence,  that  the  bill  of  sale  was  intended  to  be  qualified 
and  not  absolute,  appears  from  the  two  letters  of  Lord  to 
Gkotl,  of  the  S9th  of  December,  1812,  and  the  I6th  of 
Atgmt  1813.  In  the  one,  he  says,  that  the  bill  of  sale 
arose  from  the  feilure  of  Fanning,  and  others,  and  was  for 
the  purpose  of  paying  custom-house  bonds,  and  to  save 
friends ;  and  in  the  other  he  states,  that  he  took  the  ship 
^  and  freight  as  security  for  about  6,000  dollars,  and  to  cover 
a  demand  of  one  Carey  for^  1,600  dollars*    These  were 
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1818.  i^reseotations  eDtirdy  cootraiy  to  the  statement  in  the 
v.^v'^^  bin  of  the  agreement  between  Fanning  and  Lord^  made 
*^*'**  on  the  delivery  of  the  bill  of  sale.  Nor  do  the  two  ao 
0''^»  counts  given  in  the  letters  correspond  with  each  other, 
and  they  were  mentioned  to  Olcoti  rather  incideptaBy^ 
and  without  any  full,  precise,  and  satisfactory  explanation 
of  the  trust.  They  were  not  intended  to  form  any  rule  or 
guide  to  OlcGlts  conduct,  and  he  could  only  look  to  Lord!, 
as  the  owner.  The  authentic  evidence  which  he  had  of 
any  right  or  title  in  the  property,  was  the  bill  of  sale  and 
the  letter  of  attomq^ ;  and  he  could  not,  and  did  not,  re- 
cognise any  other  title,  interest,  or  authority.  A  residting 
trust,  mentioned  in  this  incidental  and  obscure  manner, 
and  especiaOy  when  attended  with  the  clear  title  and  posi- 
tive  acts  and  instructions  of  Lord  as  owner,  did  not  pro- 
bably, attract  any  attention  from  OkoU  ;  and  he  says,  in  his 
answer,  that  he  considered  Lord  as  the  sole  owner,  and  as 
having  the  exclusive  interest,  and  that  he  would  not  have 
accepted  of  any  agency  for  any  other  person,  distinct 
from  that  of  master  of  th^  ship. 

On  his  return  to  the  United  Statei^  in  Oaober^  1814,  be 
duly  accounts  to  and  with  Lord ;  and  the  question  is, 
whether  he.  is  bound  to  account  also  to  J<Vifmtng. 

It  Aqfis  not  appear  to  me,  that  Olcott  could  with  safety 
or  propriety,  have  dealt  with  any  other  person  than  lard. 
He  had  no  business  or  concmi  with  the  dealings  between 
Lord  and  Fanning^  and  the  loose  hints  communicated  to 
him  by  Lord  were  of  no  use.  It  would  be  equally  dange- 
rous and  inconvenient,  in  the  business  and  affidrs  of  the 
world,  to  deny,  that  Olcott  could  not  definitively  and  aafo^ 
account  with  Z.ord^  under  the  circumstances  of  this.  case. 
If  there  had  been  fraud  and  collusion,^  charged,,  and  proved 
between  him  and  Lordy  in  the  settlement,  to  the  prejudice 
of  the  known  rights  of  others,  it  would  have  presented  a 
very  di£ferent  question.  But  no  such  allegation  or  proof 
exists ;  Fanning  must  look  to  Lordf  an^  cannot  look  beyfmd 
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fau%  for  an  account  of  the  management  and  proceeds  of  the      1818. 
propeic^  assigned  to  hiin  in  trust.  n^»^^ 

It  is  stated  to  have  be^  held  in   PcUard  v.  Dcwnes^     Tsm** 
(B  Ch.  Cos.  181.)  that  where  a  trustee  made  a  letter  of    <^«^' 
attorney  to  S.  to  manage  and  receive  the  rents  and  profits 
olland,  and  S.  afterwards  accounted  to  the  trustee  for  his 
ageocy,  he  was,  after  the  death  of  the  trustee,  and  on  a  InB 
by  tlie  cestwf  que  trusty  directed  to  account  to  him. 

That  case  is  so  destitute  of  al)  facts  and  circumstances 
requisite  to  a  cl^r  uuderstanding  of  the  pnnciple  and  the 
application,  that  it  can  scarcely  be  regarded  as  an  ajiiiko* 
ri^.  It  may  be,  that  there  was  a  collusion  between  the 
trustee  and  the  agent,  or  that  the  agent  had  notice  frpm  the 
prin^pal  not  to  account  with  the  trustee,  os  that  the  trust 
had  ejLpired  at  the  time.  It  is  impossible  to  be  maintained^ 
that  if  an  agent  duly  and  fairly  accounts  wilh  his.imme* 
diat^  and  authorized  principal,  that  he  is  bouni^  inall  casei^ 
to  account  over  again  to  the  person  standing  behand»his  im^ 
mediate  principal.  This  wcnild  be  a  doctrine  not  to  be 
endured;  there  must  have  been  aom^hing  in  the  case 
cit^d  which  does  not  now  appec^r,  and  which  ga¥e  it  a 
q^eeiaL  direction.  Lord  EUq^  ia  B^wmwU  v.  BmMee^ 
(T  Ve^eify  605.  610.  617.)  laid  down  this  rule,  that  an 
account  s^ed  between  an  under  apd  an  upper  agent, 
without  vouchers,  andr  upon  mere  confidence,  was  not  to 
be  consid^r^  as  settled  against  the,  prmeipal,  without 
allowing  him  the  liberty  to  s\irchiprge  and  falsify  those  ae* 
counts.  Bi|t,  in  that  cas^  it  appeared  that  the.  under 
steward,  (as  he  was  termed,)  was  employed  both  by  the 
Uffpfo;  steward  and  the  principal,  and  the  hbevty  given  to 
the  principal  went  nofiulbertban  to  mrdiaf^  and  fak^; 
^  that  nzfi  fouqded  on  tho  extraordinary  and  onusufl 
mode  of  a^coounting  which  had  been  adopted  in  that  casa 
Under  such  checks  ani  liputatioBa^  there  can  be  no  doubt 
that  the  party  ought  to  account  again  to  the  person  who  . 
has  the  ultimate  interest.    But  when  no  special  circum- 
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1818.*  stances  appear,  and  there  is  no  fraud,  then  I  apprehend 
>x^»^fc^  the  general  rule  to  be  otherwise,  and  that  it  was  truly  de^ 
'^;."*  Glared  in  Cfeiwrtng's  case.  (Prec.tnCfc.6S6.) 
^''°^^"-  The  plaintifiF  in  that  case  was  entitled  to  several  col- 
lieries of  value,  and  his  guardians  or  trustees,  during  his 
minority,  had  appointed  the  defendant  an  agent  to  manage 
the  same,  with  a  salary  which  they  had  increased  as  they 
saw  occasion.  He  passed  his  accounts  regulariy  with  tlie 
trustees  or  guardians,  every  half  year;  and  they,  from  time 
to  time  passed  and  aUowed  those  accounts.  The  plsdntiff 
bong  of  age,  filed  his  biU,  not  only  against  the  trustees  or 
guardians,  but  the  agent,  to  have  a  general  account  The 
agent  pleaded  the  accounts  tliemselves,  and  the  plea  was 
held  good,  for  he  was  but  a  servant  to  the  trustees ;  and  as 
Hay  had  authority  to  employ  him,  they  had  the  same  to 
discharge  him  and  allow  his  accounts,  and  he  had  nodiing 
at  all  to  do  with  the  ptaintiiT;  that  if  it  were  otherwise,  none 
would  ever  be  concerned  in  an  infant's  affairs,  and  the  plain-  . 
tiff  would  suffernosort  of  mischief  by  it;  for  he  was  atfull 
Uierty  to  go  through  the  whole  account  against  the  guar- 
dians or  trustees,  and  they  were  only  and  immediately  r^ 
sponsible  to  him,  and  would  be  so  for  the  embezzlements 
of  the  servants  fiiey  employed. 

In  the  cases  referred  to,  the  character  of  the  trustee,  and 
the  relationship  between  him  and  the  principal,  was,  no 
doubt,  distinctly  known  and  declared.  But  in  the  present 
case.  Fanning  had  clothed  Lwrd  with  the  absolute  legal 
title,  and  held  him  out  to  the  world,  and  suffered  him  to 
deal  with  others,  as  the  real  and  absolute  owner.  Upon 
every  just  and  safe  principle,  the  settlement  between  Oh(fU 
and  Lord  ought  to  be  absolute;  it  ought  not  to  be  opened 
by  Fanning ;  nor  the  defendant  OkcU  called  on  to  account 
db  novo  with  hinu  except  upcHi  the  ground  of  fitiud  and 
collusion,  and  that  is  not  the  ground  taken  in  this  case. 
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I  am,  accordingly,  of  opinion,  that  tbe  bUl,  as  to  the  de-      1818. 
fendant  OlcUty  be  dismissed,  with  costs.  \^^h^^ 

Bbadb 

T. 

Bin  dismissed,  accordingly.       LiTMotrw. 


RciU>E,  JiiniinUtratar  of  Bsade,  agtmst  Livingston  and 
others. 

A  Mttlement  after  iiiairiag«»  in  ponoanee  of  m  parol  iigre«iDeiit  eatend  into 
before  marriage,  is  not  vaUd;  aHUr,  if  made  in  pnnuasce  of  a  wrtHen  agree- 
Best  prior  to  tlie  marriage. 

TlMNigli  a  settleBMat  after  marriage  rcetica  a  parol  agreement  eatend  inie  be* 
fore  marriage,  it  aetau,  that  it  is  not,  therefore,  Taiid  against  ereditor»> 

A  vohmtary  settlement,  ifter  marriage,  by  a  person  indebted  at  tbe  time,  ia 
firaadaleat  and  void  ^gunst  ail  saeb  anteeedent  ereditors :  and  that  wftbont 
regard  to  the  amount  of  the  existing  debts,  or  the  extent  of  the  iBoperty 
settled,  or  the  oircmnstanees  of  the  party. 

But,  with  regard  to  debts  ariaing  wbBtqueni  to  the  settlement,  f<  sesaia,that  the 
presomptieB  of  fraud,  arising  in  law  from  the  party  being  indebted  at  the 
time,  flMy  he  repelled  by  eirctnmstancei,;.  as,  that  the  anteeedent  debts  were 
seemed  by  mortgage,  or  were  promdcd  for  in<the  settlement. 

And  If  the  presmnption  of  fraud  is  not  so  repelled,  U  seciRs,that  iubiequaU  ere* 
ditori  may  impeach  the  settlement,  by  showing  onlcesdml  debts  svfieient  in 
amoottt  to  afford  reasonaUe  eTideoce  of  a  firandnleat  intent:  for,  as  on  the 
one  hand,  showing  an  antecedent  debt^  howerer  small  or  trilling,  is  not  suffi- 
cient to  aaaka  the  aettlement  fiiodnlent  and  Toid;  so,  on  the  other,  tbe  sob- 
sequent  creditor,  to  impeach  it,  is  not  obliged  to  prore  that  the  party  was 
absohitely  tnsofecnlat  the  time. 

Id  1800,  H.  G.  LivmgOon  veas  indebted  to  the  intestate,  jimeificik,  ntt, 
who  brought  an  action  against  H.  G.  L.,  and  recovered  ^Is^ui^^. 
judgment  in  the  Supreme  Court,  for  6,000  dollars  and  42 
cents,  debt,  and  92  dollars  and  50  cents,  costs,  which  was 
docketted  the  7th  of  August^  1807.)  During  this  tiroe^  as 
the  plaintiff  alledged,  H.  6.  L.  owned  real  property  to  the 
value  of  above  40,000  dollars,  but  his  pei'sonal  estate  was 
insufficient  to  pay  this  debt.    On  the  7th  o(  December^ 
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I81&      1805,  H.  G.  L.  e!C66uted  a  deed  to  6.  Jspimaa^  defetidi- 

^^»^'  ant,  (for  the  consideration  of  5,000  doOars,  expressed,)  of 
Bbiu»b       certain  lands,  being  5,483  acres  in  the  county  of  OniariOf 

Un»ii$fn.  a  lot  of  land  in  the  city  of  JVctf-Forfc,  and  a  farm  in 
Dutduss  OmrUy,  in  trust,  to  convey  the  same  to  such 
persons  and  for  such  uses,  and  in  such  manner,  as  Am,  his 
tert/e,  by  any  act  or  deed  in  writing,  or  by  will,  should 
dvect  and  appoint;  and  in  default  thereof  then  in  trua  (or 
her  heirs,  to  be  conveyed  to  them  by  the  trustee;  and  in 
trust,  that  the  said  Am  should  be  permitted  to  take  and 
receive  the  rents  and  profits  to  her  separate  use,  and  her 
sq>arate  receipt  to  be  a  sufficient  discharge,  &c.;  which 
dttdl  the  plaintiff  alleged  to  be  voiuntaiy  and  frattddent, 
'  and  made  with  a  view  to  defeat  the  intestate  and  other 
creditors. 

The  trustee,  afterwa)rds,  conveyed  part  of  the  lands  to 
bona  fide  purchasers,  the  proceeds  of  which  had  been  re- 
MYed  by  the  wife,  or  utfuy  fue  ivuti ;  and  the  plainttflT 
alleged,  that  the  residue  tismaining  in  the  trusted  was 
woiih  above  40,000  doUars;  that,  on  the  12th  of  Mfh 
1809,  ir.  6.  L.  paid  part  of  the  debt  due  to  the  intestate, 
but  that  theirs  now  retnained  due  on  the  judgment,  3^072 
doDarsii  and  there  was  no  visible  proper^  of  H.  O.  L.  out 
of  which  the  same  could  be  paid  or  satisfied,  except  the 
lands  so  held  by  6.  d.^  in  trust,  and  that  the  wife  rdused 
to  direct  the  payment  out  of  those  lands.  The  bill,  wbioh 
was  filed  the  39th  of  January^  1816,  prayed,  that  O.  Jt. 
might  be  directed  to  sell  and  convey  so  much  <^  the  land, 
undisposed  of,  as  might  be  sufficient  to  pay  the  balance 
due  the  intestate,  and  for  other  relief  &c. 

The  defendants,  J?.  O.  Lu  and  his  wife,  in  their  answer, 
admitted,  that  in  1800,  theire  vv^ere  unsetded  accounts  be- 
tween him  and  the  itotestate,  which,  by  a  rule  of  the 
Supreme  Court,  Were  referred  to  referees,  who,  in  Aigust 
term,  1807,  reported  the  sum  of  6,000  dollars  and  42 
cents,  due  to  the  intestate,  for  which  judgment  was  render- 
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ed  in  his  favour,  with  costs.    That  Jf.  6.  L.  was  seized      1818. 
of  the  lands  mentioned  in  the  bill  at  the  time  of  the  judg-  v^^v"^^ 
ment,  but  not  before  he  became  so  indebted  to  the  intes-      Riud« 
tate,  particularly  as  to  the  lands  in  OntariOy  which  were  l^rawwoai.  ^ 
unimproved.    He  denied  that  the  lands  mentioned  in  the  " 

biB  were  worth  near  the  sum  of  40,000  dollars,  but  ad- 
.mitted  that  the  lands  mentioned  in  the  deed  of  trust  com- 
prised the  greatest  part  oflAs  real  estate.  He  stated, 
that  when  he  executed  the  deed,  he  was  actuaUy  worth 
40,000  doQars,  and  that  his  debts  did  not  amount  to  10,000 
dollars ;  and  he  denied  that  the  deed  was  executed  with 
any  fraudulent  intent.  He  alleged,  that  prior  to,  and  in 
contemplation  of  his  marriage,  and  in  consideration  of 
such  marriage,  he  agreed  with  V.  JV*.,  the  father  of  his 
wife,  that  in  case  of  the  marriage,  he  would  settle  upon 
her  and  her  children,  30,000  dollars ;  that  he  was  then 
worth  80,000  dollars ;  and  that,  afterwards^  at  the  particu- 
lar instance  of  F.  JV.,  and  in  compliance  with  his  agree- 
ment, he  executed  the  deed.  He  admitted  the  balance 
due  to  the  plaintiff^  as  charged.  He  stated,  that  for  seve- 
ral years  after  the  judgment,  he  resided  at  jETarZaem,  and 
had  horses  and  carriages  and  a  well  furnished  house,  and 
that  the  plaintiff  might  have  obtained  satisfaction  out  of  his 
personal  property.  That  he  is  now  worth  but  little,  having 
been  confined  to  his  bed  for  the  last  ten  years,  and  ex- 
pended nearly  all  his  estate;  Ihat  the  lands  conveyed  in 
trust  have  not  produced  sufficient  to  defray  the  ordinary 
expenses  of  his  wife  and  five  children.  The  wife,  in  her 
answer,  insisted,  that  as  her  whole  life  had  fallen  a  sacri- 
fice to  the  unfortunate  condition  of  her  husband,  and 
having  five  childien  to  support  and  educate,  the  deed 
could  not  be  considered  as  made  with  any  fraudulent  in- 
tent ;  and  that  it  was  the  delay  of  tlie  plaintiff  in  enforcing 
the  payment  ot  his  debt,  that  had  caused  the  injury  of 
which  he  complained. 

Vol.  III.  62 
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1818.         It  was  proved  that,  in  1794,  //.  6.  L.  owned  a  htm  at 

v^^^vi^/  Red  Hofky  which  he  bought  of  the  intestate  for  10,000 

Readi:      dollars,  and  which  he  afterwards  sold  to  E.Kant  for  1,000 

LiTiHosTo.^.    dollars  in  cash,  and  about  7,000  acres  of  new  land,  at  two 

dollars  per  acre,  part  of  which  lands  were  comprised  in  the 

deed  of  trust.    That,  previous  to  1807,  H,  G.  L.  built  a 

house  at  Harlaeniy  on  the  land  of  V.  JS*^  which  cost  about 

8,000  dollars,  which  was  afterwards  sold,  and  the  money 

paid  to  V.  A!,  on  account  of  the  debts  of  H.  G.  JL 

V,  Mitter  stated,  that  his  daughter  was  about  16  years 
of  age,  in  1791,  when  she  married  JET.  6.  L.  who  was  then 
supposed  to  be  affluent;  that  just  before  the  marriage,  the 
wife  of  the  witness  informed  him  that  H.  G.  L.  had  pro- 
mised, if  they  would  consent  to  the  marriage,  to  settle 
30,000  dollars  on  their  daughter,  after  the  marriage.  That 
the  witness  afterwards  reminded  H.  6.  JL  of  his  promise, 
who  answered  the  witness  that  he  need  not  be  uneasy, 
that  he  had  made  such  a  promise,  and  intended  to  fulfil  it. 
Another  witness  also  proved  the  admission  by  H.  6.  L. 
of  his  having  made  the  promise  of  settlement  on  his  wife. 
That  H.  G.  L.  who  died  in  the  summer  of  1817^  was 
bed  ridden  and  helpless  during  the  last  ten  years  of  hid 
life.  That,  in  1807,  his  personal  property  was  not  worth 
more  than  1,000  dollars,  and  he  possessed  no  real  estate 
free  from  incumbrance. 

It  appeared  that  the  debt  due  the  intestate  originated  in 
two  bonds,  dated  October  31st  1794,  one  for  1,000 
pounds^  and  the  other  for  1,5102.  lis.  4d^  and  which 
were  given  for  the  fiirm  at  Red  Hooky  purchased  by  H.  6. 
L.  of  the  intestate. 

jimeim^rn^    P-  JB^ggI»,for  the  plaintiff. 

T.  A.  Emmetj  and  M.  S.  Wtttcimy  for  the  defendants; 
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The  cause  stood  over  for  consideration;  and  the  follow-      1818. 
ing  opinion  was,  this  day,  delivered  by  the  court.  v^^v^^ 

Rbaob  a 

The  Chansellor.    This  case  turns  upon  the  validity  Liyihoitqit.    -/^^^ 
of  the  conveyance  by  Henry  G.  Livingston  to  Gilbert  JJs-  stfUmbm-  28Ul 
pinwaU. 

The  bin  charges,  that  Livir^ston  was  indebted  to  John 
JUade,  the  plaintiff's  intestate,  as  early  as  the  year  1800, 
in  6,000  dollars,  and  that  in  iSugust  term,  1807,  Re<ide  ob- 
tsdned  a  judgment  against  H.  G.  L.,  for  upwards  of  that 
sum,  and  that  3,072  dollars  of  it  remains  unpaid.  That 
by  deed,  dated  the  7th  of.  Decembery  1805,  H,  G.  L.  con-  « 

veyed  his  lands,  to  the  amount  in  value  of  45,000  dollars, 
to  Jispiwadly  in  trust  for  his  wife,  and  that  he  had  no  other 
property  to  satisfy  the  balance  of  the  judgment. 

The  answer,  of  J7.  G.  L.,  and  of  his  wife,  admitted,  that 
in  1800,  there  were  sundry  unsettled  accounts  between 
ihe  parties,  and  that  they  were  finally,  by  rule  of  court, 
referred  to  referees,  and  that  the  judgment  upon  such  re- 
ference was  rendered,  as  charged  in  the  bill;  they  admit 
further,  that  the  lands  included  in  the  deed  to  •Sspinwallj 
composed  the  greater  part  of  the  real  estate  of  H.  G.  JL, 
though  they  deny  the  lands  to  be  of  the  value  charged. 
H.  G.  L*  states,  that  prior  to  his  marriage,  and  with  a 
view  to  it,  he  agreti  with  his  toife^s  father  to  settle  on 
her,  and  her  children,  30,000  dollars,  and  that  the  deed 
was  executed  in  pursuance  of  that  agreement.  He  admits 
the  sum  of  1,392  dollars,  and  92  cents,  to  be  still  due  upon  the 
judgment,  and  that  Reade  might  have  obtained  satisfaction 
out  of  his  personal  estate;  and  he  declares,  that  he  was 
then  worth  little  or  no  property,  though  at  the  time  of  bis 
marriage,  he  was  worth  80,000  dollars. 

It  appears,  by  the  proof  taken  in  the  cause,  that  the  I 
judgment  was  founded  upon  two  bonds  dated  in  the  year  ' 
1794;  that  the  consideration  of  them  was  a  farm  sold 
by  Reade  to  H.  G.  L.,  and  that  with  the  proceeds,  or 
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1818*      ''J  ^  exchange  of  that  farm,  H.  G.  L.  procured  the  great- 

\^0-^-%j  er  part  of  the  lands  included  in  the  deed  of  settlement. 

Beads      That  he  was  married  as  early  as  the  year  1791,  and  that 

ikiTiMfToir.   at  the  date  of  the  judgment  he  owned  personal  propoty 

to  1,000  dollars,  but  it  does  not  appear  that  he  possessed 

any  real  property  free  from  incumbrance.     VaiefOine  JVii(- 

ter^  the  wife^s  father,   says,  that  his  wife,  Mrs.  JWtter, 

I  informed  him,  just  previous  to  the  marriage,  that  H.  6.  L. 

had  promised  to  settle  30,000  dollars  on  his  daught^,  and 

thatff.  (jL  L.,  frequently,. afler  the  marriage,  had  admit* 

1  ted  the  promise,  and,  at  last,  at  the  repeated  request  of 

I  the  witness,  executed  the  deed. 

The  deed  to  tdiptnieaQ  contains  no  reference  to,  or  reci- 
tal of  any  previous  agreement,  but  it  is  simply  a  deed  in 
fee,  for  the  consideration  of  5,000  dollars,  and  in  trust  'to 
convey  the  lands,  and  the  rents  and  profits  thereof  as  the 
wife  of  JET.  G.  £».,  by  deed  or  will,  should  direct;  and,  ia  de- 
fault of  such  direction,  in  trust  for  her  heirs. 

I  have  stated,  perhaps,  as  much  of  the  pleadings  and 
proofs  as  may  be  requisite  to  a  full  understanding  and  dis- 
cussion of  the  important  legal  questions  involved  in  the 
case. 

JL  6.  L.  owed  the  very  dd>t  now  in  question,  at  the 
time  of  the  settlement  of  his  real  estate  upon  his  wife; 
and  a  great  part  of  the  lands  so  settled,  were  purchased 
with  property  procured  by  that  same  debt.  The  deed  of 
settlement  was  not  made  until  14  years  after  the  marriage, 
when,  it  is  admitted,  that,  in  the  mean  time,  his  estate  had 
diminished  one  hal£  It  had  no  reference  or  allusion  to 
any  ante-nuptial  contract,  nor  is  there  any  evidence  in 
writing  of  such  an  agreement. 

Upon  such  a  state  of  facts,  my  earliest  impressions  were 
against  the  soundness  of  the  defence;  and  I  apprehend, 
there  is  not  a  case  to  be  met  with  that  gives  any  colourable 
support  to  such  a  settlement  against  such  a  creditor.  But 
after  the  elaborate  argument  which  has  been  made  in  fa- 
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vour  of  the  deed,  \  have  considered  it  due  to  the  counsel,.     1SI8^ 
as  well  as  to  the  impovtance  of  evevy  question  of  this  nar 
tuce,,  to  look  into  the  cases,  and  to  give  to  every  topic  of 
ailment  a  careful  investigation. 

The  settlement  was  a  voluntary  one.  There  was  no"^ 
poition  advanced  by,  or  on  behalf  of  the  wifis^  nor  was  it 
founded  on  any  ante-nuptial  contract  duly  ascertained,  or 
on  any  other  valuable  consideration.  The  only  attempt 
at  any  support  of  that  kind,  is  the  parol  promise  stated  in 
the  answer  of  H.  O.  L.  to  have  been  made  by  him  pre- 
vious to  his  marriage,  and  which<is  mentioned  also  by  some 
of  the  witnesses.  There  are  several  reasons  why  I  think 
the  settlement  cannot  derive  any  aid  from  that  parol  agree- 
ment 

The  proof  of  the  agreement  consists  only  of  parol  de- 
clarations and  confessions  of  H.  6.  JL,  made  after  his 
marriage.  M  that  Mr.  Mater  knows  beyond  those  confes- 
sions, is  from  information  given  to  hun  by  his  wife.  We 
have  no  proof  in  writing,  or  from  any  person  present,  of  any 
agreement  made  prior  to  the  marriage,  and  in  considera- 
tion ct  it  The  proo^  such  as  it  is,  is  extremely  loose. 
The  answer  of  H.  G.  L.  states,  &at  he  agreed,  prior  to 
the  marriagfeteiA  his  wyit?f  fathiTj  to  settle 'on  her  and 
her  children  30,000  doBars,  but  Mr.  JVti/ler  does  not  pre- 
tend that  any  such  agreement  wee  made  with  bim.  The 
agreement^  as  the  answer  states^  was  dso  to  settle  that 
sum  on  Uie  wife  and  her  ckildreny  whereas,  the  deed  gives 
the  entire  and  absolute  disposed  of  it  to  the  wife.  The 
amount  was  to  be  30,000  dollars,  whereas  the  deed  was  of 
a  large  quantity  of  land,  being  the  greater  part  of  his  real 
estate,  without  any  certain  defined  value;  and  he  only  de- 
nies its  value  to  be  40,000  dollars.  The  settlement  and 
the  agreement  do  not,  therefore,  correspond  with  any 
precision,  and  not  being  made  until  fourteen  years  after  the 
marriage^  and  having  no  allusion  to  it,  every  intendment 
in  favour  of  the  settlement  as  being  thS  performance  of  a 
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1818.      prior  agreement,  seems  to  fail.     In  Lanender  v.  BUuk- 
N^V^  sUmey   (2  Le».  146.    27  Car.  II.)  there  was  a  parol  pro- 
^^*      mise  by  an  infant  on  marriage,  to  settle  an  estate  when  he 
LmiwuTMi.   ^mg  Qf  3g^  j^jj J  though  the  court  considered  such  a  parol 
promise  might  be  good,  (it  being  before  the  existence  of 
the  statute  of  frauds,)  yet  the  K.  B.  held,  in  that  case,  that 
^  the  settlement  not  being  made  until  three  or  four  years 
after  he  came  of  age,  and  not  being  made  directly,  ac- 
cording to  the  promise,  it  should  not  be  presumed  to  be 
made  in   performance  of  the  promise,   without  a  direct 
proof  to  that  purpose,"  and  it  was  held,  in  that  case,  to  be 
fraudulent. 
A  settkmcnt  ^j^t^e  present  case  had,  therefore,  arisen  prior  to  the 


TO  *  ^  '  M. 

a  Bonrf  ■ciMr  8^^^^^  ^  frauds,  I  apprehend  it  would  have  been  deem- 
*hS^  ed  a  fraudulent  settlement  in  regard  to  the  existing  credi< 


nMrijigt  if  tors,  from  the  want  of  a  sufficient  connexion  in  point  of 
time,  and  of  correspondence  in  point  of  proo^  between 
the  settlement  and  the  alleged  agreement.  And,  if  it  did 
correspond,  the  proof  of  the  agreement  is  defective.  To 
support  such  a  settlement  upon  no  other  proof  of  the 
prior  agreement  than  the  declarations  of  the  husband 
during  coverture,  would  be  to  overturn  the  statute  of 
frauds,  and  to  produce  the  most  lax  and  dangerous  doc- 
trines. Every  fraudulent  debtor  might  easily  render  such 
doctrines  subservient  to  his  views,  for  he  has  only  to  de- 
clare that  he  makes  such  a  setdement  in  consequence  of 
a  prior  agreement,  and  he  can  their  transfer  all  his  estate 
to  his  family,  and  defraud  his  creditors.  But  this  cannot 
be  the  sound  rule,  and  we  ought,  at  least,  to  require  from 
the  person  setting  up  the  settlement,  direct  and  certain 
proof  of  the  agreement,  independent  of  these  interested 
and  suspicious  declarations  of  the  party  himself. 
But  a  Mttie-     A  settlement  after  maiTiage,  in  pursuance  of  a  valid 

riiige,  oMdHn  agreement  before  marriage,  may   be  good    and  binding. 

vSSdTor*  writ-  Th^s  was  SO   admitted  in  the  cases  of  Jason  v.  Jervis^ 

WoreTSUS-d   ^(^rn.  284.)  and  Ramden  v.  Hylm.  (2   Vesetjy  3O40 

age*  18  good. 
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And  in  the  case  of  Griffin  v.  Stanhope,  {Cro.  Jac.  454.)  and  1818. 
in  Sir  Ralph  Bovjfs  case,  (1  Vent.  193.)  a  settlement  after 
marriage  in  pursuance  of  a  prior  parol  agreement,  was  held 
good.  But  these  were  cases  prior  to  the  statute  of  frauds,  ^^"°'"^' 
(29  Charks  11.)  which  renders  void  all  parol  promises, 
in  consideration  of  marriage;  and,  therefore,,  since  the 
statute,  it  has  heen  determined,  that  the  agreement,  to  be 
valid,  must  be  in  writing.  Thus,  ii^  MontacuU  v.  MaxweU, 
(1  Sir.  236.  1  P.  Wms.  618.)  the  wife  ffled  her  bill  to 
oblige  her  husband  to  settle  her  own  estate  to  her  sepa- 
rate use,  setting  forth  a  parol  promise  before  marriage  to 
do  it.  The  defendant  pleaded  the  statute  of  frauds  as  to 
any  parol  promise,  and  Lord  Ch.  Parker  allowed  the  pka, 
and  observed,  that  the  court  could  not  take  cognizance  of 
such  a  promise,  without  '^  breaking  the  very  words  and 
intention  of  the  statute.''  He  thought,  however,  that 
if  the  husband,  after  marriage,  had,  in  writing,  admitted  the 
former  agreement,  it  might  have  been  material,  and  a  suffi- 
cient consideration  to  support  a  subsequent  promise  in 
writing.  In  the  case  of  Dundas  v.  DtUens,  (1  Veseyj 
jun,  196.)  this  point  was  much  discussed.  In  that  case 
there  was  a  settlement  of  the  wife's  property  after  mar- 
riage, reciting  a  parol  agreement  before  marriage,  to  settle 
her  property,  and  settling  it  in  pursuance  of  that  agree- 
ment, and  a  bill  by  the  creditors  to  set  aside  the  settle- 
ment On  the  part  of  the  plaintiffs,  it  was  contended,  that 
there  was  no  such  agreement  as  was  alleged  ;  and  if  there 
was,  that  the  parol  agreement  was  void  under  the  statute. 
The  Lord  Chancellor  thought  that  a  suit  after  marriage  on 
a  parol  agreement  for  a  settlement  upon  marriage,  and  on 
the  ground  of  part  performance,  would  not  do,  because 
the  statute  is  so  explicit ;  and  he  adds,  ^  but  is  there  any 
case  where,  in  the  setdement,  the  parties  recite  an  agree- 
ment before  marriage,  in  which  it  has  been  considered  as 
within  the  statute?"  Sir  John  Scottj  who  was  then  Solici- 
tor Genera],  did  not  think  it  would  be  good,  and  the  Chan- 
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1S18.      ceHor  said  ^  he  would  be  giad  to  hear  how  the  counsel 
v^»^fc/  wotild^  support  the  setdement." 

Bc^B  Tiie  cause  fveat  off  on  ano&er  point ;  and  flie  case, 
httmwTtm,  tficmgh  eontuning  no  decision  on  flie  question,  is,  as  far 
as  it  goes,  rtfther  an  authority  against  the  validity  of  a 
settlement  after  maiTiage,1hough  it  contains  a  recital  of 
a  prior  parol  agreement.  It  seemed  to  be  admitted,  that 
the  parol  agreement,  as  such,  was  nuD,  and  that  if  it  had 
any  effect,  it  derived  it  entirely  from  &e  recital  of  it  in 
the  deed. 

AAorwards  in  SicnibQ  v.  Mbrgun^  (It   Fe^ey,  67.)  Ae 
Master  of  '&e  RoBs  alludes  to  the  JHeta  m  this  case,  and 
^  dbserves,  that  the  efect  of  a  setttement,  with  such  a  reci- 

tal  and  fpuj^sing  the  parol  agreement  to  have  had  actual 
existeoce,  appears  not  to  have  been  decided;  but  he 
doi&ted  extremely,  whedier  a  letter  after  mairiage,  refer- 
ring to  a  pardi  promise  before  marriage,  would  bind  ;  for 
'^the  promise  heiikg  in  itsdf  a  nuHtty,  producing  no  obliga- 
tion, a  written  recognition  after  the  marriage  would  give 
it  no  validity.'' 

Bk  Wm.  OraM  may  not  have  recollected  an  anonymous 
casein  Precedents  tn  Ohanceryj  p.  101,  where  a  setfle- 
ment  after  carriage,  recited  to  be  in  consideration  cf  a 
portion  secured,  was  held  to  afford  a  presumption  of  a 
previous  agreement.  But  such  a  loose  note  of  the  ^deci- 
rioB  IS  scarcely  worth  observation  as  an  authority,  and  ts 
not  to  be  oompared  wifli  any  opimon  of  this  distinguifiCted 
jnoge. 

It  ought  hen  to  be  noticed,  also,  Ifaat  the  case  of  Dun- 
Am  r.  DutmSjiB  a  little  differently  reported  in  S  Oax^s 
Cbae^tff  Ohaneery,  p.  £35. ;  and  Lord  TAtirloio  is  there  made 
to  say,  that  Ae  settlement,  with  a  recital  of  a  prior  parol 
agreement,  was  valid,  but  that  if  it  was  not  so,  tfie  plaintifts 
had  no  equity  agunst  the  fimd  which  ihey  soug^.  We  can- 
net -say,  from  tiiis  report  of  the  case,  on  which  ground  the 
UR  was  dismissed,  nor  does  it  even  appear,  whether 
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the  creditors  were  prior  or  subsequent  to  the  settlement.      1818. 
A  case  so  uncertain  arid  so  variously  reported,  can  be  of  no  v^S^^^ 
material  use  or  authority.    ^  Rkade 

Robertsj  in  his  Treatise  on  FraiiAderti  QMmyafu^es,  p.  Lmi^««Toir- 
243.,  seems  to  think  it  settled,  that  proof  of  a  parol  agree- 
ment before  marriage  will  support  the  subsequent  settle- 
ment against  the  claims  of  creditors  aiid  purchasers. 
And  yet,  he  says,  it  cannot  be  denied  that  such  parol 
agreements  are  within  the  statute  of  frauds,  and  have  no 
legal  obligation,  and  are  without  legal  remedy,  ^  and  no 
prbofcanbeadmittedtogivethema  substantive  validity.^' 
There  are,  however,  he  continues  to  observe,  ^^  many  in- 
stances, both  at  law  and  in  equity,  of  their  influence  on  the 
construction  and  efficacy  of  written  agreements !''  A  wri- 
ter that  will  dictate  in  such  a  heedless  and  ii\consistent 
manner,  is  not  to  be  regarded ;  and  though,  I  think,  that  all 
questions  of  this  kind  ought  to  be  decided  upon  princi- 
^es  to  be  deduced  from  a  critical  examination  of  ad- 
judged cases,  alid  are  not  to  rest  upon  the  loose  observa- 
tions and  speculations  of  elementary  writers,  yet,  I  may, 
in  tliis  instance,  refer  to  the  able  and  excellent  Trea- 
tise of  Mr.*  Jltherky  on  Marriage  Settlements.  He  says, 
(p.  149.)  that  the  doctrine  cannot  possibly  be  sustained, 
that  a  settlement  after  marriage  can  rest  its  validity,  as 
against  creditors,  oh  a  mere  parol  agreement  before  mar- 
riage; for  the  agreement  6an  only  be  proved  by  p^arol  evi- 
dence ;  and  to  admit  such  evidence  would  be  inconmstent 
with  the  spirit  and  design  of  the  statute  of  ffauds. 

I  doubt  much  whether  a  post-nuptial  settlement  can  beThoaghaMttk- 
beld  valid  as  a^inst  creditors,  by  the  mere  force  and  effect  riage  neitof  « 
d^  recital  in  it  of  a  prior  parol  agreement.  The  weight •Sawftauu- 
of  authority,  as  well  as  the  reason  and  policy  of  the  case,  ft'^eww**!© 
I  should  be  inclined  to  think,  are  against  it;  but  whatever  ^j^^SSfifull' 
may  be  tiie  rule  in  that  case,  it  is  sufficient  to  observe,  fliat  ^JJ^^  •*•" 
the  settlement  in  question  has  no  recital^  and  is  not  attend- 
ed with  any  written  recognition  whatever  of  any  prior 
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1818.     .  agreement.    There  is  not  a  single  case  that  gives  counte- 
\^^v^^  nance  to  such  a  settlement.    Tlie  decision  in  Beaumont  v. 
^Y"*      Thorp,  (1   Fes.  27.    Mt's  Supp.  S.  C.)  seems  to  be  com- 
LiTiwotTow.   pletelf  in  point-    That  was  a  settlement  in  consideration  of 
a  marriage  already  had,  and,  as  Lord  Hardiricke  ob- 
served, "without  recital  of  any  articles  before  the  mar- 
riage, and  so  on  the  face  of  it  voluntary."    He  declared  it 
fraudulent  against  creditors,  under  tlie  statute  of  EUz^ 
as  the  party  was  indebted  to  the  plaintiff  when  he  made 
the  settlement. 
AfointaryMt-     If  the  settlement  be  considered,  as  I  think  it  ought  to 
■MnSjie  ^^a^^  unconnected   with  any  ante-nuptial   agi'eement,  the 
£?*£•  tiouil^lb  simple  question  then  is,  whether  such  a  voluntary  settle- 
▼SdaiESftte^  ™^"^  ^^^  marriage  by  a  party,  indebted  at  the  time,  be 
^oTf  not,  as  against  such  creditors,  absolutely  fraudulent  and 

void, 

I  think  this  question  can  be  most  satisfactorily  answered 
in  the  affirmative ;  but  the  manner  in  which  it  has  been  ar- 
gued, imposes  on  me  the  jiecessity  of  reviewing  the  cases. 
As  early  as  the  case  of  Shaw  v.  SUmdysh,  (2  Fern.  326.) 
the  distinction  on  the  subject  of  voluntary  conveyances, 
seems  to  have  been  taken  and  understood,  between  credi- 
tors existing  at  the  time  of  the  conveyance,  and  subse- 
quent creditors^  and  that  it  was  cleariy  void  as  to  the  former, 
though  not,  as  of  course  against  the  latter.  Ubis  was  so 
advanced  upon  argument  in  that  case,  and,  perhaps,  it  was 
a  distinction  of  common  law  growth;  for  it  was  agreed  in 
Tkoyneh  due,  (S  Co.  8&.  a.)  that  an  estate  made  by  fraud 
shall  be  avoided  only  by  him  who  has  prior  right,  but  he 
who  hath  subsequent  right  shall  not  avoid  it.  But  in  the 
Exchequer  case,  of  St.  Jlmandv.  Barbara,  (Comj/n's  Rq». 
255.)  a  settlement  was  made  upon  a  child  by  a  party  in- 
debted by  bond,  and  who  afterwards  became  also  indebted 
by  bond.  It  was  admitted  as  a  doubtful  point,  whether,  if 
the  party  had  not  been  indebted  at  the  time,  the  settlement 
would   have    been  fraudulent  as  against  the  subsequent 
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creditors;  but  as  the  party  was  indebted  at  the  time,  the      18L8. 
settlement  was  void  against  debts  contracted  aficrwardsj   k^^v^^^ 
and  all  the  bond  creditors  were  allowed  to  come  in  a^     Rkapb 
against  the  settlement.    If  the  rule  was  otherwise,  it  was  ^^^'"°"o»- 
said  in  this  case,  that  the  same  result  would  follow  in  an- 
other way;  for  the  subsequent  bond  creditors  would  be 
permitted  to  stand  in  the  place  of  the  prior  bond  creditors, 
and  the  assets  be  so  marshaUed  as  to  sadsfy  all. 

Lord  TaJba  considered  it  a  doubtful  point,  and  forbore 
an  opinion,  in  Jones  V.  Marsh,  {Cases  Temp,  Talbot^  63.) 
whether  a  voluntary  settlement,  without  consideration, 
would  be  held  fraudulent  as  against  a  subsequent  creditor 
of  many  years  afterwards.  But  though  there  might  be 
•doubts  on  the  point  at  that  day,  it  seems  to  have  been  lon^ 
'  since  settled,  that  if  the  part;  be  not  indebted  at  the  time,  ^/ 
and  has  no  fraudulent  views,  a  subsequent  creditor  can-  [ 
not  impeach  a  prior  Settlement,  on  the  mere  ground  of  its 
being  voluntary.  This  point  was  fully  explained  by -Lord 
Hardwicke  in  Russel  v.  Hammond^  (1  «^.  15.)  where, 
speaking  of  voluntary  conveyances,  he  says,  he  has  hardly 
known  a  case  where  the  person  conveying  was  indebted  at 
the  time,  and  the  settlement  not  deemed  fraudulent  ;]but 
the  conveyance  is  not  fraudulent  whero  the  party  makmg 
it  is  not  indebted  at  the  time.  Subsequent  debts  will  not 
shake  such  a  settlement,  unless  there  be  some  badge  of 
actual  fraud,  as  a  continuance  in  possession. 

The  observation  of  the  chancellor,  that  "  he  had  hardly 
known  a  case,"  would  imply,  that  there  had  been  cases 
in  which  a  voluntary  settlemment  was  held  good,  even 
though  the  party  was  indebted  at  the  time.  But  it  is  suf- 
ficient to  observe  that  no  such  case  appears;  and  we 
cannot  place  great  reliance  on  the  report,  as  to  the  pre- 
cise words  used  by  the  court ;  especially,  as  Lord  Hard- 
wicke  speaks,  in  other  casei",  without  any  such  qualifica- 
tion. 
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1818.  In  SiUmany.  JMdown^  (2  Me.  477.)  Brawny.  Jona, 

v^^Nf^^   (1  Mc  190.)  Wheeler  v.  Caryl,  {Anb.  121.)  and  HylUm 
RiADs      y,  Biscocj  {Ves.  S04.)  Lord  Hardmdce  de6ned  what  were 
LiTixosTow.   good  settlements  after  marriage,  as  against  creditors ;  and 
'  he  held  those  good  ivhich  were  made  in  consideration  of  a 

portion  paid  at  the  time^  by,  or  on  beha)f  of  the  wife,  or 
in  consideration  of  an  agreement  by  articles  before  mar- 
riage. Such  settlements  are  of  equal  validity  with  those 
made  before  marriage,  in  consideration  of  marriage,  and 
winch,  it  is  agreed,  are  good,  even  though  tlie  party  be 
then  indebted.  ( JVatm  v.  Prmtsej  6  Vesey,  759.  Gm^^ion 
V.  Chttony  17  Veeeyy  271,  2.  Oeorge  v.  Mlbanke^  9  Fesey^ 
)9S.)  But  he  said,  if  the  settlement  after  marriage  was 
in  consideration  of  m^age  onl^,  it  was  voluntary  and 
fraudtdjent  against  creditors ;  ^4  though  he  was  not  even 
indebted  at  the  time,  yet  if  he  made  the  aettleineiit 
with  a  view  to  a  future  indebtedness,  it  was  equally  fraudu- 
lent. So,  in  Ward  v.  ShaBdy  (2  Feaej^  18.)  he  admits  a 
settleipent  after  marriage,  in  consideration  of  a  portion 
advaoced,  or  in  consideration  of  the  wife  parting  with  a 
contingent  interest  secured  by  her  husband's  bond^  before 
iparriage,  to  be  good ;  but  still  he  qualifies  the  admission 
by  saying,  there  ^must  be  no  ^  fraud  or  great  inade- 
quaqr." 
/  AD  the  cases  assume  the  position  U>  be  undeniable,  that 
/  the  husband  must  not  be  indebted  at  the  time  of  the  settle- 
I  tiement.  They  leave  no  possible  doubt  on  the  pcint  In 
Mddlecme  v.  Marlow,  {9  Me,  519.)  Lord  HmrinUke 
held  a  post-nuptial  settlement  good,  ^  there  being  no 
proof  of  the  husband  being  indebted  at  the  time ;  there 
was  not  so  much  as  a  sipgle  creditor.^'  The  settlement  in 
this  case  uras  also  very  reasonable,  it  being  only  of  the 
personal  estate  received  from  the  wife.  So,  again,  in 
Tayhr  y.Jon/te^  (2  Me.  60O.)  a  setd^nent-  after  mania^ge 
pn  tf^  wife  and  children  was  held  fraudulent,  as  to  credi-r 
iot%  under  the  13th  Eliz. ;  and  this  Sase  is  worthy  of  no? 
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uee  for  the  doctrines  which  it  contains.    The  settlement      1818. 
was  held  to  be  fraudulent,  as  well  in  respect  to  creditors  'v^'v^^ 
j»g^  pq  hfVff  \h^  settlement,  for  the  debtor  continued     *«^« 
inpoBsession  of  the  property  settled ;    and  the  statute  of  i*'y"o«TOH. 
Eliz,  was  held  to  extend  equally  to  the  subsequent  credi- 
tors who  were  delayed  or  defrauded.    It  was  further  ob- 
served by  the  Master  of  the  Rolls,  ^^  that  it  was  not  ma^ 
tmd\  in  that  case,  what  the  circumstances  of  the  father 
were  at  the  time  of  the  settlemnt,  any  farther  than  as 
evidence  to  show,  if  he  was  in  indigent  circumstances, 
that  it  was  made  with  an  intent  to  commit  a  fraud.'' 

This  case  contains  also  a  just  observation  on  the  sym- 
pathy which  is  usuaOy  excited,  or  attempted  to  be  excited, 
in  these  cases,  in  favour  of  the  objects  of  the  settlement. 
^  I  have'always,"  observes  the  Master  of  the  Rolls,  "  a  great 
taiipassion  for  wife  and  children ;  yet,  on  the  other  mde, 
it  is  possible,  if  creditors  should  not  have  their  debts,  A^r 
wives  and  children  may  be  reduced  to  want." 

Iq  Walker  y,  Bwraws  (1  Mc.  93.)  Lord  Harduneke  ad- 
loitted,  most  explicitly,  that  if  the  party  was  indebted  jt 
the  time,  the  voluntaiy  settlement  was  void ;  and  he  ad- 
iBitte^with  equal  certainty,  that  if  the  parly  was  not  in- 
debted at  the  time,  or  immediately  after  Ihe  execution 
of  the  deed,  (which  would  be  evidence  of  intentional 
fraud,)  the  provision  for  the  wife  and  children  would  not 
be  affected  by  subsequent  debts.  But  it  the  fact  of  indebt*- 
jedness  at  the  time  be  etablished,  then  it  was  held,  that  ^  it^ 
would  have  run  on  so  as  take  in  all  subsequent  credi-^^  '*'■ 
tors.''  Mr.  Maddodc  1  Madd.  Ch.  Rep.  420.  note.) 
says  he  has  seen  a  MS.  note  of  this  case  and  that  it 
agrees  with  the  printed  report;  and  this  case  may  be 
considered  as  establishing  the  doctine,  as  far  as  the  deci- 
sion of  Lord  Hardmcke  could  establish  it,  that  indebted* 
fiess  at  the  time  wiO  defeat  a  post-nuptial  voluntary  set^ 
dement,  and  that  if  it  be  set  aside  in  favour  of  a  creditor  at 
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1818.      the  time,  aO  the  subsequent  creditors  are  let  in  on    the 
s^^v^fc/  principle  of  equal  apportionment,  or  marshalling  of  assets. 
»»Ai>«  Lord  Hardmcke^s  decisions  are  all  consistent  on  this  in- 

liivigorrwr.  tcrestjng  subject. 

Thus,  in  White  v.  Sansain^  (8  Mc.  410.)  it  was  a 
doubtful  point,  whether  the  plaintifiPs  debt  accrued  untij 
after  the  settlement ;  and  on  that  doubt  the  bill  was  dis- 
missed. In  Beaumont  v.  Thorp^  already  cited,  the  set- 
tlement was  by  a  man  indebted  at  the  time,  and  it  was 
set  aside,  and  all  the  specialty  creditors,  before  and  afler 
the  settlement,  were  let  in.  So,  in  Lord  Townskend  v. 
Windhanif  (2  Vesey^  1.)  Lord  Hardtridce  expressed  him- 
self in  the  most  explicit  and  decided  manner.  He  stdd, 
that  he  took  it,  that  a  man  ^  actually  indebted,  and  con- 
veying voluntarily,  always  meant  to  defraud  creditors.'^ 
I  understand  him  to  mean  here,  that  this  was  the  conelu- ) 
«ion  of  law,  which  was  not  to  be  gainsayed ;  and  he  said 
he  knew  of  no  cose  where  a  voluntaiy  conveyance  to  a 
child  by  a  man  indebted  at  the  time,  w#is  not  set  aside 
for  the  benefit  of  creditors ;  but  he  said,  that  a  volun- 
tary conveyance  without  any  badge  of  fraud,  and  by  a 
person  not  indebted  at  the  time,  would  be  good,  though 
he  afterwards  became  indebted.  He  spoke  strongly  in 
&vour  of  the  Isuperiority  of  the  claims  of  creditors  over 
family  provisions,  and  observed,  that  ^4hough  an  unfor- 
tunate case  may  arise  in  respect  to  children,  for  whom  pa- 
rents are  bound  by  nature  to  provide,  it  is  impossible  to 
say,  the  consideration  in  respect  of  them  is  of  so  high  a 
nature  as  that  of  paying  just  debts,  and,  therefore,  the 
court  never  preferred  them  to  just  creditors.'*  In  Fitzer 
V.  FUzer,{i  Jlik.  511.)  hovi  JSardindfee  asked  the  Attor- 
ney General  if  there  was  an  instance  in  that  court  where 
a  conveyance  from  husband  to  wife,  without  any  pecuni- 
ary GOiMrideration  moving  from  the  wife,  had  been  held 
to  >e  good  against  creditors. 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY. 


49T 


The  same  rules  and  diBtmctions  are  declared  and  en-      1818. 

forced  throughout  the  subsequent  decisions.  \^0^«'^^ 

In  ^qJieny.  Olive^  (2  Bro.  90,)  a  settlement  was  made      ^■^* 

after  marriage,  by  a  person  not  indebted  except  in  SOO  i^yw«wwr 


pounds,  secured  by  mortgage  on  the  settled  estate,  and 
the  Mastei  of  tlie  Rolls  held,  that  a  settlement  after  mar- 
riage, in  favour  of  a  wife  and  child,  by  a  person  not  indebt- 
ed at  the  time,  was  good  against  subsequent  creditors, 
and  he  refused  to  grant  relief  in  this  case  to  a  subsequent 
creditor,  notwithstanding  the  settler  was  indebted  at  the 
time,  seeing  that  the  debt  existing  at  the  time  ,was  secured 
by  a  mortgage  on  all  the  estate  setded.  And  Lord  Eldon 
afterwards,  in  George  v.  MUbanke^  (9  Vefey,  193.)  allows 
of  the  same  exception,  when  he  says,  that  if  the  volunta- 
ry  setdement  contains  a  provision  for  the  payment  of  debis^ 
then  existing,  that  makes  it  good  against  aU  future  cre- 
ditors. 

It  cannot  escape  observation,  that  the  only  question 
i/i  these  cases  was  respecting  thesubsequent  creditors. 
Tt^e  is  no  doubt  in  any  case  as  to  tlie  safety  and  security 
of  tbe  then  existing  creditor.  No  voluntary  post-nuptial 
settlement  was  ever  permitted  to  affect  him ;  and  the  cases 
seem  to  agreci  that  the  subsequent  creditors  are  let  in  only 
in  particular  cases  ;  as  where  the  setdement  was  made  in 
contemplation  of  future  debts,  or  where  it  is  requisite  to 
interfere  and  s^t  aside  the  settlement,  in  favour  of  the  prior 
creditor,  pr  where  the  subsequent  creditor  can  impeach 
the  settlement,  as  fraudulent,  by  reason  of  the  prior  in- 
debtednessii  / 

iut  the  case  of  Lush  v.  WUkimon,  (5  Vesei/^  384.)  hla& 
feen  much  relied  upon,  as  it  it  gave  more  strength  to  t))e 
^  settlement  against  subsequent  debts,  than  the  prior  cases 
seem  willing  to  allow. 

The  settlement  in .  that  case  was  on  the  wife,  after  mar- 
riage, of  an  annuity  charged  upon:  lot^ .subject  to  two  moil- 
gages.    The  bill  was  by  a  subsequent  creditor  ag:ainst  the 
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1818.  eiecutor  and  widow  of  the  husband,  to  set  aside  the  deed 
v^^N^lk/  granting  the  annuity,  and  charged  that  the  husband  was  in- 
^^*  debted.to  sereral  persons,  and  in  insolvent  circumstances, 
LirnrotTow.  ^t  the  date  of  the  deed.  The  answer  averred  that  the 
husband  was  not  insolvent,  and  that,  except  the  two  mort- 
gages, he  did  not  owe  above  100  pounds  at  the  time,  and 
that  none^of  the  debts  were  due  at  his  death. 

It  was  contended,  on  the  part  of  the  defendants,  dial 
there  was  no  evidence  of  any  debt  at  the  time,  except  the 
two  mortgages,  for  the  plAintiff  produced  no  testimbny ;  and 
the  opinion  of  Lord  Man^idd^  in  Doe  v.  Rouihdg^  ( Cowp. 
705.)  was  referred  to,  in  which  he  considers  tfiat  the  va- 
lidity of  a  vohmtaiy  settlement  depended  on  the  &ct 
wbedier  the  settler  was  indebted  at  the  time.  The  coun- 
sel on  the  other  side  admitted  the  law  to  be,  that  there 
must  be  a  debt  at  tlie  time.  Lord  Mvafdey,  the  Master 
of  the  RoUs^  then  observes,  that  the  plaintiff  appeared  as 
a  subsequent  creditor,  and  without  proving  any  one  ante- 
cedent debt,  and  he  comes  with  a  fishi^^ffl,  and  desires* 
an  account  and  an  inquiry,  in  order  to  pSwe  antecedent 
debts ;  and  the  bill  was  dismissed  with  hberty  to  file  another. 

This  was  the  case  of  a  subsequent  ci*editor,  and  there- 
fore it  does  not  apply  to  the  case  before  me  except  to  far 
as  it  assumes,  like  all  other  cases,  the  rule  to  be  setded, 
that  a  voluntary  settlement  nerer  can  impair  a  subsisting 
debt.  But  there  is  a  dictum  of  the  Master  of  the  Rolls  in 
this  case  which  has  been  thought  to  be  of  some  .moment, 
where  he  observes  that  a  single  antecedent  debt  will 
not  do.  Every  man  must .  be  indebted  for  the  common 
bills  for  his  hquse.  It  must  depend  upon  this  whether  he 
was  in  insolvent  circumstances  at  the  time. 

Such  a  loose  dkhtm  one  would  suppose,  was  not  <>f 
much  weight ;  especially,  as  there  is  no  preceding^  case 
which  gives  the  least  countenance  to  it  Another  Master 
of  the  Rolls  had  before  said,  in  Taylor  v.  Jones^  already 
cited,  that  the  circumstances  of  the  settler  at  the  time  of 
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the  settlement,  were  not  material,  except  as  to  the  ques-      1818. 
tion  of  actual,  intentional  fraud ;  and  that  intention,  we  v^v^^ 
know,  is  never  the  inquiry  in  respect  to  the  demands  of     h^ape 
the  prior  creditors.    If  insolvency  can  ever  be  made  a  LxT»He»TOF, 
question,  as  to  these  voluntary  settlements,  it  can  only  be  "      '^"'"^ 
in  respect  to  the  subsequent  creditors,  and  Lord  Mvardey 
wtis  speaking  of  such  a  case,  and  of  none  other.    But  even 
here  the  cases  are  numerous  to  show,  that  if  the  settle- 
ment be  once  set  aside  by  the  prior  creditors,  subsequent 
creditors  are  entitled  to  come  in,  and  be  pai^  out  of  the 
proceeds  of  the  settled  estate. 

In  Kidney  Y.  Coussmaker^  (13  Veseyy  136.)  the  question 
Was  on  a  post-nuptial  settlement  as  against  creditors,  and 
it  was  insisted,  that  they  were  entitled  to  defeat  it,  if  the 
settler  was  indebted  at  the  time ;  but  there  was  said  to  be 
no  proof  of  a  single  debt  existing  at  the  date  of  the  settler 
ment.  Sir  Wm.  Grants  in  giving  his  opinion,  observed, 
that  in  Lush  v.  Wilkinson^  the  bill  was  filed  for  the  purpose 
of  affecting  the  settlement,  upon  the  ground,  that  the  setr 
tier  was  insolvent  at  the  time  it  was  made,  and  that  there 
was  no  evidence  in  support  of  such  a  charge,  and  the  bill 
was  dismissed.  He  said  he  was  disposed  to  follo\Hr  the  de- 
cision of  Lord  Rosslytij  in  Montague  v.  Lord  Sandwich^ 
{My^  1797,  cited,  ib,  p.  148.,  and  5  Fesey,  386.  note,)  tliat 
the  settlement  was  fraudulent  only  as  against  such  creditr 
ors  as  were  creditors  at  the  time. 

Lord  Rosslyn,  in  the  case  referred  to,  declared  a  settle'- 
ment  void  as  to  the  creditors,  prior  to  its  date.  There 
was  no  question  of  insolvency  made,  but  it  was  clearly 
held,  by  Lord  Ros8ly%  in  that  case,   (see  12  Vesey,  156,  ^ 

note,)  that  if  the  settlement  be  affected  as  fraudulent 
against  such  creditors,  the  subject  is  thrown  into  assets, 
and  all  subsequent  creditors  are  let  in. 

The  last  case  on  the  subject  which  I  shall  notice,  is  that 
of  Holimay  v.  MiUard.  (1  Maddock's  Ch,  Rep.  414.) 
That  was  a  bill  by  creditors  against  the  parties  to  a  volunr 

Vol.  III.  64 
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1818.      tary  settlement  upon  a  natural  child,' praying,  that  the  de- 

v,^»>^;^^  ficiency  of  assets,  if  any,  might  be  made  good  out  of  the 

tti^DE      settled  estate.    The  plaintiffs  were  subsequent  creditors, 

HviwoiToy.    and  tlie  bill  did  not  state  that  the  party   was  indebted 

when  the  settlement  was  made* 

The  counsel  for  the  plaintiffs  contended,  that.if  it  was 
necessary  to  show,  tliatthe  party  was  indebted  at  the  time^ 
a  reference  ought  to  be  ordered  for  that  purpose,  but  it 
was  observed,  on  the  other  side,  that  there  was  no  charge 
in  the  bill  to  warrant  the  inquiry^  and  that  a  man  must  be 
indebted,  and  largely  so,  to  render  the  settlement  invalid, 
mere  trifling  debts  in  the  course  of  house-keeping  would 
not  be  sufficient  # 

The  Vice-chancellor,  in  giving  his  opinion,  said,  that 
the  settler  here  was  not  indebted  at  Uie  time,  and  that  a 
volantary  conveyance  could  not  be  avoided  by  subsequent 
creditors,  except  on  the  ground  of  a  fraudulent  intent ; 
for  that  it  was  clear,  that  a  voluntary  settlement  even  in 
favour  of  a  stranger,  by  a  person   not  indebted  at  the 
time,  nor  meaning  a  fraud,  was  good  against  ^jd>8equent 
crcditorg.\  But  he  said,  further,  that  a  voluntary  disposi- 
tion even  in  favour  of  a  child,  was  not  good  if  the  party 
was  indebted ;  and  he  refused  an  inquiry,  whether  the  party 
was  indebtM  at  the  time,  because  there  was  no  foundation 
for  such  an  inquiry  laid  by  the  bill. 
A   Tohmtftry     The  conclusion  to  be  drawn  from  the  cases  is,  that  if  the 
1***5^^   S^  party  be  indebted  at  the  time  of  the  voluntary  settlement, 
i^at  fnnfda-  *^  *®  presumed  to  be  fraudulent  in  respect  to  such  debts, 
iff*  "exMtfn'^^^  ^^  circumstance  will  permit  those  debts  to  be  affected 
4M99  ^"^«*  by  the  settlement,  or  repel  the  legal  presumption  (rf  fraud* 
•moant,  or  to  The  presumption  of  law  in  this  case,  does  not  depend 
tiie     property  upon  the  amount  of  tlie  debts,  or  the  extent  of  the  pro- 


tSr^' cirenm^  perty  in  settlement,  or  the  circumstances  of  the  party. 
staBcef  of  the  rjj^^^  jg  j^q  gy^|j  jjj^g  ^f  distinction  set  up,  or  traced  in 

any  of  the  cases.  The  attempt  would  be  embarrassing,  if  not 
dangerous  to  the  rights  of  the  creditor,and  prove  an  inlet  to 


Digitized  by  VjOOQIC 


CASES  IN  CHANCERY.  501 

I  fraud.    The  law  has,  therefore,  wisely  dUaWed  the  debtor  /  1818. 
/  from  making  any  voluntary  settlement  of  his  estate,  to  stand  tK^^'^Ljt 
j  tn  Ae  iwiy  <f  hU  existing  debts.    This  is  the  clear  and  uni-  j    ^^^^^ 
I  form  doctrine  of  the  cases,  and  it  is  sufficient  for  the  de-  i^^'wostow. 
'  eision  of  the  present  cause.  ~ 

With  respect  to  the  claims  of  subsequent  creditors,  there    g^  ^.^  ^ 
is  more  difficulty  in  arriving  at  the  conclusion,  and  I  am  »p^  debu*^t 
not  caDed  upon  in  this  case  to  give  any  definitive  opinion,  »«»•.  tt«t  th« 
for  there  are  no  such  creditors  before  the  court.    But  since  mud     nUiag 
the  subject  has  been  examined,  I  would  suggest  what  ap-  btiog  ladlb^ 
pears  to  me,  at  present,  but  with  my  mind  still  open  for  jLy*be  re^i- 
furthef  discussion  and  consideration,  to  be  the  better  Opi-  i^Ji.**^*^^"^" 
nion  ftom  the  cases;  it  is,  that  the  presumptibn  of  fraud ^*  £bt/*ait 
as  to  these  creditors,  arising  from  the  circumstance,  that  J^^*^     ^^ 
the  party  was  indebted  at  the  time,  is  repelled  by  the  fact  ^*  prmnnon 
of  these  debts  being  secured  by  mortgage,  or  by  a  provi-  in  Uie  Mttit- 
sioh  in  the  settlement;  that  if  no  such  circumstance  exists, 
t&ey  are  Entitled  to  impeach  the  settlement  by  a  bill  pro* 
perly  adapted  to  their  purpose,  and  charging,  and  proving 
indi^tednesi^  at  the  time,  so  that  their  rights  will  not  de- 
pend on  the  mere  pleasure  of  the  prior  creditors,  whether 
they  win  or  will   not  impeach  the  settlement;  that  the    And    mi6#<- 
question  then  arises,  to  what  extent  must  the  subsequent  2^'  iiS^!£^ 
creditors  show  a  prior  indebtedness  ?    Must  they  follow  the  ^  th?*!S!!SS 
dktwn  of  Lord  •flfoan/cj/,  and  show  insolvency,  or  will  HS^n^lJ^j.  "if 
be  suffiK^ient  to  show  any  prior  debt,  however  small,  as  isjj   «»  'W 
contended  for  by  Mr.  Mierleg^  with  his  usual  ability,  in  his  ft^i^s  tafficiaat 
Tieatibe   on  Marriage  Sdtkments?    {kSth.  Mar.  Set.  p.  afford  Kuona^ 
213.  to  21 9.)  I  should  apprehend,  that  the  subsequent  ere-  a      fraudoieBt 
ditors  would  be  required  to  go  so  far,  and  only  so  far,  inl?  not  oUiged 
'  phoning  debts,  as  would  be  sufficient  to  raise  reasonable  llSuTimoivm^ 
evidence  ot  a  fraudulent  intent.    To  shcm  any  existing  JS„  mtidBr'Sw 
debt,  however  trifling   and  inevitable,    (to  which   every  ■*"*«»•"•• 
person  is,  incfre  or  less,  subject,)  would  not  surely  supp6rt 
a  presumption  of  fraud  in  fact ;  no  voluntary  settlement 
in  any  possible  case  could  stand  upon  that  construction. 
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1818.      I  should  rather  conclude,  that  the  ifraud  in  the  volantar}' 

\^^\^^^  settlement,  was  an  inference  of  law,  and  ought  to  be  so, 

Rbadb       j^g  fj^j  j^g  ji  concerned  existing  debts ;  but  that  as  to  subse- 

LiTiwoiT»i>.  quent  debts,  there  is  no  such  necessary  legal  presumption, 

and  there  must  be  proof  of  fraud  in  fact;  and  the  indebt- 

edness  at  the  time,  though  not  amounting  to  insolvency, 

must  be  such  as  to  warrant  that  conclusion.    It  appears,  in 

'\  Under  tlM  18  all  the  ca;«es,  (and  particularly  in  the  decision  of  8ir  Tho- 

Uuli.  10.  eh!  tnas  Plvmer  since  the  publication  of  Jtf.  MwrUy^s  treatise) 

if  a'difUneUoa  that  a  marked  distinction  does  exist,  under  the  statute  of 

beinreeii  ^pnor  ig  ^jj^^  between  prior  and  subsequent  creditors,  in  respect 

g^jj^  ^Jjjjlj  to  the^e  voluntary  settlements ;  and  it  is  now  settled,  that 

letn  ^^'?''**^  ^^c  settlement  is  not  void,  as  of  course,  against  the  latter, 

when  there  were  no  prior  debts  at  the  time. 

The  law  in  MaiuackuutU  seepi^  to  be  laid  down  accord- 
ing to  this  view  of  the  subject. 

In  BtmtU  V.  Bedford  Bank^  (11  Tyngj  421.)  there, 
was  a  voluntaiy  conveyance  to  a  son  by  a  father,  indebted 
at  the  time,  but  not  in  embarrassed  circumstances,  or  eqqal 
in  debt  to  the  value  of  his  property.  The  debt  to  tbe 
plaintiff  did  not  accrue^until  several  years  afterwards.  It 
was  held  by  the  court,  that  as  there  was  no  fraud  in  fact, 
tbe  deed  in  this  case  was  good  agwist  the  subsequent  cre- 
ditor, ^^  and  against  all  persons  but  such  as  were  creditors 
at  the  time."  ,   \ 

But  there  is  a  case,  re^ntly  decided  by  the  Supreme 
Churl  of  Errors  of  Connecticut^  {Salmon  v.  Bennett,  1  Bay^s 
tJofin.  Rqt.  M  S.  p.  535.)  which  lays  down  a  rule  some- 
what different  from  that  which  I  have  deduced  frohi  the 
English  cases. 

The  question  arose  in  an  action  of  ejectment.  The 
plaintiff  had  purchased  Firginta  lands  otShemood,  in  1794, 
and  paid  him  the  purchase  money.  In  1809,  by  a  decree 
tn  Chanceij^,  the  sale  was  annulled,  on  the  ground  of 
fraud,  and  the  purchase  mon<^y  decreed  to  be  refunded,  on 
condition  that  the  plaintiff  executed  a  release.    This  was 
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dofie^  and  he  afterwards, .  in  1814,  levied  an  execution      1818. 
founded  on  that  decree,  on  lands  which  Sherwood  owned  in  \^0f\'^^ 
1794,  but  which  he  had  conveyed  to  his  son  in  1798,  in      b^ade 
consideration  of  natural  affection  only,  and  which  lands  LiTiiraiTON. 
the  son  had,  in  1803,  conveyed  to  the  defendant,  with  know-^X  ~^ 

.  ledge  of  the  deed  to  the  son.  It  was  proved,  that  when  ^  y 
Sherwiod  executed  the  deed  of  gift,  he  was  not  indebted 
to  any  person,  except  to  the  plaintifl^  in  the  manner  stated, 
and  that  the  lands  conveyed  did  not  contain  more  than 
one-eighth  part  of  his  real  estate.  But  it  was  admitted, 
that  long  before  the  levy  of  the  execution  he  had  convey- 
ed all  his  real  estate,  and  was,  at  that  time,  destitute  of 
property. 

One  question  was,  whether  the  deed  to  the  son,  being 
voluntary,  was  not  firaudiilent  as  against  the  plaintiff;  and 
as  the  opinion  of  the  court  was  on  this  point,  I  need  not 
notice  any  other.  It  was  also  made  a  question,  at  the  bar, 
whether  the  plaintiff  was  to  be  deemed  an  existing  credi- 
tor at  the  time  of  the  deed  to  the  son ;  but  as  the  court 
assumed  the  fact  of  an  existing  indebtedness  at  the  time 
of  the  conveyance,  I  need  not  notice  that  point. 

The  judgment  of  the  court  was  in  favour  of  the  defend- 
ant, and  the  opinion'  of  eight  of  the  judges,  as  delivered 
by  the  Chief  Justice,  was,  that  a  distinction  existed  in  the 
case  of  a  voluntaiy  conveyance,  between  the  children  of 
the  grantor  and  strangers,  and  that  mere  indebtedness  at 
the  time,  will  not,  in  all  cases,  render  a  voluntary  convey- 
ance void  as  to  creditors,  where  it  is  a  provision  for  a 
child;  that  an  actual  or  express  intent  to  defraud  need  not 
be  proved,  for  this  would  be  impracticable  in  many  in* 
stances  where  the  conveyance  ought  not  to  be  establish- 
ed, and  it  may  be  collected  from  the  circumstances  of  the 
case;  that  if  there  be  no  fraudulent  intent,  and  the  gran* 
tor  be  in  prosperous  circumstances,  unembarrassed,  and 
not  considerably  indebted,  and « the  gift  a  reasonable  pro- 
vision for  the  child,  leaving  ample  funds  unincumbered,  for 
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1818.      the  payment  of  the  grantor's  debts,  the  voluntary  cofr-- 

v^V^b/  Teyance  to  the  child  will  be  valid  against  existing  credi- 

RsADB      tors.    But  if  the  grantor  be  considerably  indebted  and  em- 

liirnrofTOH.   barrassed,  and  on  the  eve  of  bankruptcy  ;  or  if  the  gift  be 

unreasonable,  disproportioned  to  his  property,  and  leaving 

A  scanty  provision  for  his  debts,  the  conveyance  will  be 

void,  though  there  be  no  fraudulent  intent.    And  it  was 

concluded,  that  under  the  circumstances  of  that  case,  the 

indebtedness  of  the  grantor  at  the  time,  to  the  plaintiff, 

/IS  not  sufficient  to  affect  the  conveyance  to  his  son. 
The  court  do  not  refer  to  authorities  in  support  of  their 
opinion,  and,  perhaps,  they  may  have  intended  not  to  fol- 
low, strictly,  the  decisions  at  JVeitminsUr  HaU^  under  the 
statute  of  IS  Eliz.  I  can  only  say  that,  according  to  my 
imperfect  view  of  those  decisions,  (and  by  which  I  consi- 
der myself  governed,)  this  case  was  not  decided  in  con- 
formity to  them ;  but  I  mdkt  this  observation  With  gi^at 
deference  to  that  court.  There  may  be  loose  sayings, 
and  mere  notes  of  cases,  from  which  nothing  very  certain 
or  inteHigible  can  be  deduced ;  but  I  have  not  been  able 
to  find  the  case  in  which  a  mere  voluntary  conveyance  to  a 
wife  or  child  has  been  plainly  and  directly  held  good  against 
a  creditor  existing  at  the  time.  The  cases  appear  to  me  to 
be  upon  that  point  uniformly  in  fiivour  of  the  Creditor. 
The  Vice-Chancellor,  in  HdUaway  v.  MiUardy  says,  in  so 
many  words,  that  "  a  voluntary  disposition,  even  in  favour 
of  a  child,  is  not  good,  if  theparty  is  indebted  at  the  time." 
The  cases  of  Sir.  Jknand  v.  SarbarOj  PUzer  v.  Fttzer^ 
Taybr  v.  JoneSy  and,  indeed,  the  general  language 
throughout  the  cases,  seem  to  me  to  establish  this  potnt 
So,  Lord  Hardurieke  observed,  in  Loi^  Toumshendv.  Wmd- 
Aont,  that  ^'he  knew  of  no  case  on  the  13th  Etiz,  wh»e 
ft  man,  indebted  at  the  time,  makes  a  mete  voluntary  con- 
veyance to  a  child,  without  consideration,  and  dies  in  Jebt- 
edy  but  that  it  shall  be  considered  as  part  of  his  estate  for 
the  benefit  of  his  creditors."    In  a  preceding  part  of  the 
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*6mie  page,  he  said  expresdj,  there  was  ^no  sucb  oase,''      isig. 
unless  the  conveyance  was  '' in  consideration  pfmaniage^  v^^Y^i»A>^^ 
or  other  valuable  consideration ;"  and  he  draws  the  dis-      R*^» 
tinction  between  prior  and  subsequent  creditors,  in  saying,  LxniratToir. 
that  if  the  voluntary  conveyance  of  real  estate,  or  a  chattel 
interest,  was  by  one  not  indebted  at  the  time,  and  was  for 
a  child,  and  no  particular  evidence  or  badge  of  fraud  as 
against  subsequent  creditors,  it  would  be  good.    The  de^ 
cision  in  that  case  was,  that  a  general  power  of  appoint- 
ment given  over  an  estate,  in  lieu  of  a  present  interest  in 
it,  having  been  executed  voluntarily,  though  for  a  daugkUt:, 
was  to  be  deemed  assets  in  favour  of  creditors. 

If  the  question  rests  not  upon  an  actual  fraudulent  in* 
tent,  (as  is  admitted  in  all  the  cases,)  it  must  be  a  case  of 
iraud  in  law,  arising  from  the  fact  of  a  voluntary  disposi- 
tion of  property,  whik  indebted  ;  and  the  inference  founded 
on  that  fact  cannot  depend  on  the  particular  circumstances, 
or  greater  or  less  degree  of  pecuniary  embarrassment  of 
the  party.  These  are  matters  for  consideration,  when  we 
are  seeking,  as  in  the  case  of  subsequent  creditors,  for 
actual  fraud.  I  apprehend  it  is,  upon  the  whole,  better 
and  safer  not  to  allow  a  party  ta  yield  to  temptation,  or 
natural  impulse,  by  giving  him  the  power  of  placing  pro-; 
•perty  in  his  family  beyond  the  reach  of  existing  creditors. 
He  must  be  taught  by  the  doctrines  of  the  court,  that 
the  claims  of  justice  are  prior  to  those  of  affection.  The 
inclination  of  my  mi^d  is  strongly  in  favour  of  the  policy 
and  wisdom  of  the  rule,  which  absolutely  disables  a  man 
from  preferring,  by  any  arrangement  whatever,  and  with 
whatever  intention,  by  gifts  of  his  property,  liis  children 
to  his  creditors.  Though  hard  cases  may  arise  in  which 
we  should  wish  the  rule  to  be  otherwise ;  yet,  as  a  per- 
manent regulation,  more  good  will  ensue  to  families,  and 
to  the  public  at  large,  by  a  strict  adherence  to  the  rule, 
than  by  rendering  it  subservient  to  circuftistances,  or  by 


/ 


\ 


Digitized  by  VjOOQiC 


506  CASES  IN  CHANCERY. 

1818.      making  it  to  depend  upon  a  fraudulent  intent,  which  is  m 
\,^^sr^i^  '  difficult  to  ascertain,  and  frequently  so  painful  to  infer. 

rkadk  The  effect  of  these  donations,  by  a  debtor,  inter  ritw, 

LinvoBToir.  Jg  mucb  discussed  by  Fott  in  his  Commentaries^  on  the 
Digesty  lib.  89.  tit.  5.  De  Donationibusy  s.  80. ;  and  he 
concludes,  that  the  property  in  the  hands  of  the  donee  is 
chargeable  with  the  existing  debts  of  the  donor.  Ex  eo 
aiden^  quod  donator  competentUB  gaudens  (en^icto  dedudt 
primo  ass  alienum^facUis  est  dedsio  qucBstionis,  utrum  dona- 
tis  omnibus  bonis,  aut  majore  eorum  parte,  donaiarius  ad  ces 
alienum  donatis  solvendum  obligatus  sit? — JBlqwm  Itaud 
foret,  ex  liberalUatey  defuncti  creditores  gus,  donatione  an- 
tiquiores  {nam  qui  postea  demwn  crediderunt,  ex  donatione 
prcBcedente  jam  perfecta  videri  nequeunt  fraudati  esse)  credito 
suo  defraudari,  satiusque  visum,  donata  revocari  per  at^ 
nem  Paulidnam,  etiam  a  donataiio  in  bona  fide  posito  ac 
fraudis  hand  participe.  Bum  mdior  esse  debtiit  conditio 
credUorum  de  damno  cvUando  agentium,  quam  donaiarii 
agentis  de  Incro  captando.^-^Secundium  hodiemi  juris  rim- 
pKciUUem  donatarium  a  creditoribus  donatoris.  recta  via 
absque  drcuiiu  ad  sclvendum  ces  alienum  donantis  compeUi 
posse,  post  mtdlos  alios  dtatos  tradit  Orcenewegen,  ad  1.  28. 
ff.  b.  t. 

This  learned  ciTilian  makes  the  same  distinction  that 
our  law  does,  between  debts  existing  at  the  time,  and 
debts  created  subsequent  to  the  gift.  ^ 

The  same  doctrine,  on  this  subject,  in  all  essential  re- 
spects, is  adopted  in  France,  The  gift  of  specific  articles 
does  not  charge  the  donee  with  the  debts  of  the  donor, 
unless  the  latter  knew,  or  ought  to  have  konwn,  that  he  was 
not  solvent  at  the  time;  in  which  case  the  gift  is  held  to 
be  fraudulent.  But  in  other  more  general  dispositions  of 
the  whole,  or  part,  of  his  estate,  the  property  in  the  hands 
of  the  donee  is  subject  to  the  existing,  though  not  to  the 
futui-e,  debts,  to  the  value  of  the  gift.    {Traite  des  Donate 
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tnter  vifs.  sect  3.  art.  1.  §2.     Oeuvres  posth.  de  PoAier,       1618. 
torn.  6.)  v«#v^ 

The  question  does  not  arise  in  this  case,  as  to  what  extent  ^^^  , 
these  voluntary  dispositions  of  property  can  be  reached,  idynwunw. 
Here  the  land  itself  exists  in  the  hands  of  the  trustee  for' 
the  wife;  and  we  have  no  concern,  at  present,  with  the 
question,  how  far  gift^  of  chattels,  of  money,  of  choses  in 
action,  of  corporate^  of  public  stock,  or  of  property  aliena- 
ted to  a  bona  fide  purchaser,  can  be  affected.  The  debt  in 
the  present  ca^e  was  lai^  and  the  disposition  extrava- 
gant,  being  of  the  greater  part  of  the  real  estate,  and  we 
have  no  evidence  of  sufficient  property  left  unincumbered. 
Even,  if  we  were  to  enter  into  the  particular  circumstances 
of  the  case,  I  should  have  no  doubt  of  the  justice  of  th& 
creditor's  daiin. 

I  shall,  accordingly,  decree,  that  a  reference  be  had,  to 
ascertain  the  balance  of  principal  and  intere#  due  to  the 
plaintiff  and  that  so  much  of  the  lands,  included  in  the 
conveyance  to  Gilbert  ^SspinwaEy  as  the  Master  shall  judge 
sufficient  to  satisfy  that  amount,  with  costs,  be  sold ;  and 
that  the  said  6.  A.  be  directed  to  join  in  the  convey- 
ance, &c. 

Decree  accordingly^^tf^  y^  . 

(a)  In  SaUetMbee  r.  Fkarrmgton,  (1  Swantcn,  106L    1  WU$m^  88. 8.  C.)        \ 
dMid«d  by  tke  Muter  of  tlM  RoUs,  in  F«6niary,  1S18,  it  wts  eonaiderad  w  a        \ 
poiat  Mly  ettiblished,  \baX  a  Yoluntaiy  setUeniait,  withovt  frrad,  bj  a  Ibbw 
band  not  indebted,  in  fiironr  of  his  wife  and  ohildrent  waa  good  againtt  aabae- 
quent  erediton.  In  tbii  caje  no  creditor  attempted  to  Impeaeb  the  lettlemMty 
tfaoogh  the  aoit  had  been  pending  fiT«  7e«*»  ttor  was  there  any  faggaatiOB  tlHiA 
the  hnsband  was  indebted  at  the  time  of  the  MttleBeBt.    Itwai  ftit^hald, 
that  a  rteital  in  a  postmoptial  settlement  of  ante-nnptial  aitieles,  was  eoneln- 
uft  afainstall  persons  ehiaing  under  the  settlement,  but  not  eridened  agahlst 
creditors,  without  other  distil  proof;  beeaose^  snob  a  doetiiae  woidd  give  to"^. 
erery  trader  a  power  of  excbiding  his  ereditOH»  by  a  recital  in  a  deed  to  which 
they  are  not  parties.    This  case,  which  was  not  seen  by  the  Chancellor,  at  the 
time  hie  opinion  was  ddiYered  confinM  CTdry  branch  of  the  doctrine  contaiped 
in  the  aborc  decision. 
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PsBurs 
Dimir. 


C.  &  S.  S.  Ferine  (gainst  Dunn. 

tkfli6ir  SMft.       A  Toloaluy  dted,  not  deliT«red  to  the  gaaAM^  and  kefit  coneMlad  from  C&e 


pobliefor  aeareigMMB  yean ,  dniiBi^  wUdi  time  the  gnnitor  wtwiim  >1  ia 
pOfMiskMi  of  the  preaueei,  as  owaer,  euuBot  be  let  up  i^uut  a  tkird  petecm 
dealiig  with  the  grantor,  aa  owner,  althongh  1m  womj  haTe  heard  of  Che  tada- 
teneeofthe  deed,  at  the  time  he  took  hiiflMrtgage.  Bvt  the  grantee  being 
the  heir  nt  kw  of  the  gmntor,  haa  a  right  to  redeem. 
Adranei^g  SMNiej  to  a  poor  man  to  enable  him  to  proieeate  hie  rait,  it  not 


THE  bill  Slated,  thftt  SUnum  Swain,  father  of  the  plain* 
tifl^  auharine  Perinea  and  grandfather  of  the  plaintiifl^  Sfr 
man  S.  PerviUy  being  seised  of  a  farm  in  Rxdimcni  county, 
and  being  ^out  to  marry  a  second  wife,  the  widow  Doro- 
Iky  O.  who,  having  a  considerable  estate,  had,  in  con- 
templation of  the  marriage,  with  the  knowledge  and  assent 
of  S.  8.  conveyed  It  to  the  use  of  her  children,  in  conse- 
quence thereof^  and  in  contemplation  of  the  said  marriage, 
and  in  consideration  of  natural  love  and  affection  for  the 
plaintifl^  Catharine,  his  only  child,  did,  by  his  deed,  bearing 
date  the  14th  of  JVooemfter,  1794,  convey  the  farm  in  fee, 
with  covenants  as  to  the  title,  Sec,  to  his  daughter,  the 
said  Catharine^  then  the  wife  of  Josqih  Pertne,  since  de- 
ceased. That  SL  S.  soon  after  married  Dorothy  G.  That 
the  deed  was  acknowledged,  on  the  lOth  o[  January,  1802, 
and  recorded  in  the  office  of  the  clerk  of  the  county,  on 
the  ISth  ot  Mvember,  1805.  That  C.  P.  and  her  hus- 
band permitted  &  S.  to  continue  in  possession  of  the  farm, 
artenant  at  wil^  or  sufferance,  until  1812,  when  the  plain- 
tifl^  C.  P.,  and  her  husband,  took  possession,  by  putting 
the  plaintiff  S.  S.  P.  into  possession  as  their  tenant,  ex- 
cepting a  small  part  of  the  dweHing  house,  in  which  S.  S. 
was  stiB  permitted  to  continue  with  his  family.  Tliat  the 
tenant,  by  the  directions  of  C.  P.  and  her  husband^  ha^ 
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tarnished  jSL  S.  gratis,  with  such  reasonable  portion  of  tlie       ms. 
procee4s  of  the  farm  as  was  thought  necessary  for  his  \^#-,-^^ 
comfortable  subsistence.    That  when  <S.  8.  executed  the      Pswh« 
deed  to  C.  P.  he  was  not  indebted,  and  was  possessed  of      Dviri. 
other  real  estate  in  Richmond  counly.     That  in  conse- 
quenca  of  the  injurious  conduct  of  S.  S.  ahd  his  wife, 
in    relation  to   the   farm,  and   their  vexatious  ^  conduct 
towards  the  tenant,  the  plaintiff  C   and  her  husband 
brought  an  action  of  ejectment,  in  1813,  against  &  S^  to 
recover  that  part  of  the  dwelling  house  in  his  possession 
(which  suit  abated  by  the  death  of  S.  8.  in  jjprti,  1816.) 
That  on  the  28th  of  December,  1813,  C.  P.  and  her  hus- 
band filed  a  bin  against  8,  8.  and  wife,  and  the  defendant, 
alleging  waste  and  praying  an  injunction,  &c.(a.)    That 
on  Marchj  1814,  8.  &  filed  his  bill  against  C.  P.  and  her 
husband,  and   8.  8.  P.,  to  set  aside  the  deed  of  the  14th 
of  Mveniberj  1794,  on  the  ground  of  ignorance  and  fiaud, 
in  obtaining  possession  of  it,  and  praying  an  injunction  to 
stay  the  ejectment  suit.     That  before   appearance,   the 
husband  of  C  died,  and  the  suit  was  continued  against  the 
surviving  defendants,  who  appeared  and  answered,  and 
the  injunction  was  dissolved.    That  since  filing  the  bill  in 
December,  1813,  and  pending  that  suit,  the  defendant  has 
fraudulently  obtained  from  8.  8.  a  deed  of  all  his  real  es- 
tate, not  previously  conveyed  to  C,  and  a  bond  for  1,000 
dollars,  and  a  judgment  thereon,  and  also  a  mortgage  from 
8.  8.  and  his  wife,  of  the  premises  before  conveyed  to  C, 
for  better    securing  the    payment    of  the  1,000  dollars. 
That  the  defendant,  when  he  took  the  mortgage,  knew  of 
the  prior  deed  of  1797,  tp  C.  P.,  and  that  8,  8.  P.  occu- 
pied the  premises,  as  her  tenant    That  no  part'  of  the 
sum  mentioned  in  the  bond,  judgment  and  mortgage,  was, 
in  feet,  due  to  the  defendant;  but  the  same  were  executed 
fraudulently,  in  order  to  defeat  the  title  of  C,  and  to  dis- 

(a)  Vide  2/oAfif .  Ch>  Btp^  €f^    The  bill  wtt  diimiifed  in  June,  1817,  on 
ftLjwimt  of  eostft. 
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1818.  turb  the  possession  of  (9.  S.  P.  That  the  defendant  issued 
v«^v^i/  ajl.  fa.  on  the  'judgment,  on  which  the  sheriff  sold  some 
^■w«  household  furniture  of  S.  S.  That  the  defendant  directed 
P^*«  the  sheriff  to  levy  on  the  real  estate  conveyed  to  C.  P^ 
which  he  refused  to  do,  unless  indemnified,  and  returned 
the  execution  tiadla  bona,  beyond  the  personal  pi^perty 
sold;  and  the  defendant, therefore,  brought  an  action  against 
the  sheriff  for  a  false  return.  That  the  defendant  brought  an 
action  of  ejectment  founded  on  the  mortgage,  against  8.  S. 
and  S.  8.  P. ;  but  his  attorney  having  refused  to  exchange 
consent  rules,  in  which  C  was  to  be  made  defendant, 
the  cause  remains  pending,  which  the  plaintiffs  allege  was 
evidence  of  fraud  between  8,  8,  and  the  defendant,  to  sub- 
vert the  title  of  C,  and  that  in  purauance  of  this  fraudu- 
lent combination,  the  defendant  had  advertised  the  pre- 
nuses  for  sale,  under  a  power  contained  in  the  mortgage, 
on  the  Ist  of  ^pril,  1816.  That  8.  8.  before  the  date  of 
the  bond  and  mortgage,  by  age,  was  impaired  in  mind, 
and  not  competent  to  transact  monied  concerns,  and  had 
become  an  instrument  to  promote  the  fraudulent  views  of 
the  defendant.  That  if  the  mortgage  be  valid  securiQr 
for  any  sum  due,  the  plaintiff  C  wished  to  redeem,  after 
her  title  should  be  established  in  the  suits  now  pending,  &c. 
The  plaintiffs  prayed  that  the  bond  and  judgment  of 
8,  8.  to  the  defendant  may  be  set  aside,  or  declared  void, 
*  as  respected  C.  and  her  land;  and  that  if  they  should  be 

deemed  valid  liens  on  the  land,  that  an  account  should  be 
taken  of  what  was  due  to  the  defendant,  for  which  he  had 
such  lien,  and  that  C  be  let  in  to  redeem;  and  that  an  ia* 
junction  might  issue  to  restrain  any  execution  or  sale  on 
the  judgment,  or  under  the  mortgage,  or  fi*om  further  pro- 
secuting the  sheriff  for  a  false  return,  or  proceeding  in  the 
action  €i  ejectment,  ^. 

The  defendant,  injiis  answer,  stated,  that  when  8.  8. 
wi^  about  to  be  married  to  Doroihy  G.,  Joseph  Periine, 
ttke  husband  of  C,  with  her  knowledge,  taking  advantage  of 
the  ignorance  of  8,  8^  and  of  his  confidence  in  them,  C, 
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being  his  only  child,  prevailed  on  him,  secretly  to  execute  1818. 
a  deed,  without  examination,  for  the.  purpose  of  defraud- 
ing Dorothy  of  her  dower.  That  J.  P.  represented  to 
S.  S^  that  the  deed  would  only  bar  D.  of  her  dower,  and  ^ 
not  deprive  him  of  the  enjoyment  of  the  property  during  his 
life ;  and  that  S^.  S,  might  keep  possession  of  the  deed, 
and  revoke  it  at  his  pleasure ;  and  that,  with  such  under- 
standing, he  executed  the  deed.  That  J.  P.  enjoined 
secrecy,  and  that  8.  S.  made  such  explanations  to  the 
witnesses,  and  enjoined  secrecy  on  them.  That  the  deed 
was  not  delivered  to  C,  or  to  any  person  for  her,  but  was 
given  to  one  of  the  witnesses  to  keep.  That  8.  8^  after- 
wards, on  the  same  day,  was  married.  That  he  retained 
the  deed  in  his  possession,  until  it  was  surreptitiously  ob- 
tiuned  from  him  by  /.  P.  That  about  eight  years  after 
the  execution  of  the  deed,  J.  P.  prevailed  on  8.  8.  to  go 
before  a  judge  and  acknowledge  the  deed,  which  be  did, 
in  a  secret  manner,  and  with  the  belief  that  his  dtdng  so 
would  not  give  any  greater  validity  to  the  deed ;  that  /.  P. 
being  the  ckrk  of  the  county,  fraudulently  and  secredy 
took  the  deed  from  8.  8,  and  secretly  recorded  it,  as  men- 
tioned in  the  bill ;  but  purposely  omitted  to  enter  it  in  the 
index  to  the  book  of  records  for  the  purpose  of  concealing 
the  record;  and  he,  afterwards,  denied  that  it  was  record- 
ed. That  X  P.,  immediately  after  he  had  so  recorded  the 
deed,  returned  it  to  the  possession  of  8,  8.  before  he  had 
missed  it,  and  8.  8.  kept  it  in  his  possession  antil  the  sum- 
mer of  1811,  when  X  P.  requested  of  8.  8,  permismon  to 
see  it,  and  then  fraudulently  kept  it,  and  never  returned 
it  to  8.  8.^  but  made  use  of  it,  in  order  to  turn  8.  8.  out 
of  the  premises.  That  8.  8.  afterwards  demanded  the 
deed,  and  its  delivery  back  to  him ;  and  then  X  P.,  for  llie 
first  Hm^  laid  .claim  to  the  premises  by  virtiie  of  the  deed, 
being  nearly  twenty  years  after  its  execution. 

The  defendant  denied  that  the  plaintiff  C,  and  her  hus- 
band, ever  permitted  8.  8.  to  remain  in  possession,  or  that 
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1818.  he  held  possession,  as  tenant,  or  that  C.  had  any  right  to 
the  premises,  except  as  heir  of  S^.  S.  He  denied  that  C. 
and  her  husband  ever  put  the  grandson  into  posaessioiiy 

P^"'-  and  alleged  that  S.  S.  was  in  full  possession,  until  the 
grandson  was  employed  to  work  on  the  farm  upon  shares. 
That  in  1812,  the  grandson  informed  S.  S.  that  he  was 
about  to  be  married,  and  requested  permission  to  live  in 
part  of  the  house,  and  to  work  on  the  farm,  for  half  the 
produce,  as  a  compensation  for  his  labour;  that  S.  S.  ac- 
ceded to  the  proposal ;  and  the  grandson,  for  a  year,  divi- 
ded the  produce  of  the  farm,  and  then,  in  concurrence 
with  C.  and  her  husband,  refused  any  longer  to  comply 
with  the  agreement,  and  retained  all  the  produce  of  the 
farm,  and  refused  all  necessary  relief  and  support  to  8.  8, 
&JC.  &c.  That  the  defendant,  at  the  request  of  S.  8.,  cut 
some  firewood  for  8.  8^  and  the  grandson  forbade  it,  and 
the  plaintiff  C.  and  her  husband,  then  brought  three  ac- 
tions of  trespass  against  the  defendant,  in  the  Supreme 
Court,  and  filed  a  bill  in  Chancery  for  an  injunction  to  ^ay 
woitej  and  the  injunction  was  issued,  saving  reasonable  es- 
tovers.  Tliatin  December,  18  3,  a  short  time  before,  C. 
and  her  husband  brought  the  action  of  ejectment  agunst 
8.  8.  and  these  suits  were  commenced  in  order  to  harass 
and  terrify  8.  8.  into  a  compliance  with  their  views,  and  to 
a  surrender  of  his  rights. 

The  defendant  admitted,  that  he  obtained  from  S.  S. 
the  bond  for*  1,000  dollars,  dated  7th  of  Febrmrjfy  1814, 
and  a  mortgage  and  judgment ;  but  denied  that  he  knew 
when  he  took  the  mortgage,  that  the  premises  had  been 
conveyed  to  C,  and  he  denied  that  the  jgrandson  was  in 
possession  at  the  time,  except  as  a  tenant.  That  before 
he  ever  heard  of  the  deed  of  1794,  8,  8.  became  indebted 
to  the  defendant  in  a  considerable  sum,  as  well  as  to 
other  persons,  on  the  credit  of  the  farm  in  his  possession. 
That  after  the  deed  became  known,  three  suits  were  com- 
minced  against  8.  8.  for  these  debts,  as  weD  as  the  other 
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Sluts  by  C.  and  her  husband;  that  the  defendant  applied       1818. 
to  S.  S.  for  security  for  his  debt,  and  &  S.  promised  to  v^^^^^^ 
giv6  him  a  mortgage  on  the  farm,  provided  he  would  ad-      i*»jw» 
vancef  money  to  supply  his  wants,  and  become  security  to      Pp*'- 
.  pay  the  money  necessary  to  defend  the  suit,  &c. 

That  /.  P.  acknowledged  that  the  deed  was  gi?en  to  defeat 
D&ratky  of  her  dower;  that  beheving  the  deed  to  be  fraud- 
ulent, and  being  desirous  to  secure  the  money  due  to  him, 
and,  also,  to  assist  fi^.  S.  in  his  distress,  the  defendant  agreed 
to  advance  such  sums,  and  to  pay  such  further  sums  for  8. 
S.  as  would  make  his  demand  1,000  dollars^  and  take  a 
mortgage.  That,  accordingly,  on  the  7th  of  Febmaryj 
1814,  a  bond  was  executed  for  that  sum,  payable  the  let  of 
•^pril  following,  and  also  a  mortgage,  which  was  reconled 
the  25th  of  j9prt/,  1815,  after  the  death  of  /.  P.  That 
the  defendant  gave  SI  8.  a  note  for  125  dollars,  which  he 
has  since  paid;  and  he  covenanted  to  pay  the  amount  of 
637  dollars,  and  41  cents,  costs  which  &  8.  might  be  bound 
to  pay,  in  the  suits  which  C.  and  her  husband  had  instituted 
against  him,  being  three  suits  in  the  Court  of  Common 
Fleas,  three  in  the  Supreme  Court,  and  one  in  Chanceiy, 
and  also,  the  costs  of  the  suit  in  Chancery  about  to  be 
commenced  by  8.  8.  That  a  very  considerable  part  of 
the  637  dollars,  and  41  cents,  has  been  paid  by  the  defend- 
ant, and  he  has  become  absolutely  bound  to  pay  the  resi- 
due of  it.  That  the  two  sums  of  125  dollars,  and  637 
dollars,  and  41  cents,  together  with  what  &  8.  owed  to  the 
defendant,  amounted  to  the  exact  sum  of  1,000  dollars. 
That  iK  8.  was  too  poor  to  retain  counsel  to  carry  on  his 
suit,  and  to  obtain  the  testimony  of  some  of  the  witnesses. 
That  he,  on  the  21st  of  •SprUy  1815,  confessed  judgment 
on  the  bond  to  the  defendant,  and  an  execution  was  issued, 
on  which  personal  property  was  taken  and  sold,  to  the 
amount  of  125  dollars,  and  77  cents,  which  the  defendant 
credited  8.  8.j  and  suffered  8,  8.  to  use  the  property,  out  of 
compassion.    That  the  defendant  directed  the  sheriff  to' 
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I8ld.      1®^  on  the  farm  in  question,  which  he  refused  to  do  with' 
\^^^^  out  indemnity,  and  the  defendant  sued  him  for  a  &lse  re^ 
^^^^      turn ;  that  the  defendant,  afterwards,  brought  an  action  of 
Dtrvir.       ejectment,  which   was  stayed  by  an  injunction  in  this 
""""""^  cause;  and  the  defendant  then    sought  to  foreclose  the 

mortgage  by  advertising  a  sale  under  the  power.  That 
9.  8.  was  fully  competent  when  he  gave  the  bond  and 
mortgage,  and  executed  them  with  fuU  knowledge  and  un- 
derstanding, and  retained  his  faculties  until  his  death,  &e. 
About  thirty  witnesses  were  examined  on  each  side,  and 
a  g^reat  mass  of  evidence  taken  in  the  cause,  some  of  which 
was  contradictory.  The  materid  fiftcts  proved,  ai^e  suffi- 
ciently stated  by  the  Court. 

^iiw  Vd.  3IA,     The  cause  was  argued  in  Jynt  last^  by  Riggs  for  the 
9Bift,^,27i^pj^^.g^.  ^^^  i^y  jy^^^  ^^  BaUmn  for  the  defendant. 

fom.     The  cause  stood  over  for  consideration  until  diis  day. 

The  Cha^C£LLor.  Ttie  plaintifl^  CotAartn^  seeks  to 
set  aside  as  void,  the  mortgage  and  judgment  given  to  the 
defendant  by  her  father,  Simon  Swam ;  but  if  either  of 
them  were  to  be  regarded  as  valid  liens,  she  then  prays 
fbat  an  account  may  be  taken  of  what  is  due  upon  such 
lien,  and  that  she  may  be  let  in  to  redeem. 

She  rests  her  claim  to  set  aside  the  mortgage,  &c.  on 
her  title,  as  owner  of  the  land,  under  a  deed  from  her 
father  of  the  14th  of  Mv&nbery  1794.  The  bill  was  ori- 
ginally against  him,  as  well  as  JDtcmi,  the  mortgagee,  but 
Si/oaim  dying  before  the  answers  came  in,  it  w&s  admitted 
on  the  part  of  the  present  defendant,  that  the  plaintiff, 
Oitharine^  was  his  only  child  and  heir  at  law.  Her  title 
to  the  land,  subject  to  the  incumbrance,  is  indisputable. 
She  inherits  a  title  to  it  as  Iieir,  if  she  had  not,  before,  a 
title  to  it  ^  deed. 

The  defendant  holds  a  bond  and  mortgage  executed  to 
hira  by  Sinum  Swaim,  in  February^  1814,  for  1,000  dol- 
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lars^  ami  the  main  question  is,  whether  that  mortgage  be  a      1818. 
vafid  lien  on  (he  lands  claimed  by  the  plaintiC     The 
judgment  which  the  defendant  afterwards  obtained,  was 
fiw  the  same  mortgage  debt,  and  was  confessed,  in  order  to       '^^'^"*' 
fitc^tate  the  recovery^  and  it  may  be  placed  out  of  view  in 
respect  to  the  present  inquiry. 

1.  The  first  point  is,  whether  the  plaintiff  Cktiharinej 
had,  at  the  time  the  mortgage  was  taken,  a  valid  title  to  the 
land,  under  her  deed  of  1794,  so  as  to  defeat  the  claim 
under  (hat  mortgage. 

The  deed  of  1794,  was  executed  on  the  day  that  Simon 
Shsaim  married  his  second  wife,  Dorothy^  and  it  was  exe- 
cuted a  short  time  previous  to  the  marriage.  It  was  a 
voluntaiy  conveyance,  without  any  valuable  consideration; 
it  was  concealed  from  the  wife,  and  its  object  was  to  cut 
off  her  claim  for  dower,  if  she  should  survive  her  hus- 
band. 

This  deed,  as  I  conclude  from  the  case,  was  executed 
under  the  influence  of  the  plaintiff  CaJtharine^  and  her  hus- 
band, and  it  was  not  intended  by  any  of  the  parties  in  in- 
teresty  to  go  into  operation  until  the  death  of  Swabn.  It 
was  not  delivered  to  the  daughter,  but  to  one  of  the 
subscribing  witnesses.  It  was  intended  to  be,  and  for  up- 
wards of  eighteen  years  afterwards  continued  to  be,  a 
transaction  concealed  from  the  world.  The  grantor  con- 
tinued in  possession  of  the  &rm,  and  acted  as  owner,  and 
was  reputed,  and  had  credit  as  owner,  from  the  date  of  the 
deed  in  1794,  down  to  the  year  1813,  when  the  family 
quarrel  first  broke  out,  and  the  claim  under  the  deed  was 
first  publicly  advanced. 

It  w31  not  be  necessary  for  me  to  go  minutely  through 
the  volume  of  testimony  which  has  been  compiled  in  this 
case.  A  great  part  of  it  might  have  been  spared,  for  it  is 
idle  and  useless  repetition.  My  impression  is  very  strong, 
that  the  deed  was  of  the  character  I  have  mentioned,  and 
was  intended  bj;  aB  the  parties  concerned  to  be  kept  se- 
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1818.  cret,  and  was  studiouefy  concealed  firom  tbe  knowledge  of 
.^^v^^  the  public  from  the  time  of  its  execution,  down  to  1813. 
PsuHs  I  j^jjj  equally  dear  in  my  conviction,  thfrt  the  deed  was 
Dpct.  taken  into  the  permanent  possession  of  Caiharmt^s  hus- 
band, contrary  to  the  intention,  and  without  the  consent  of 
the  grantor,  and  that  he  never  intended  to  abandon  tbe 
possession,  or  his  right  to  the  enjoyment  of  the  farm.  His 
object^  in  admitting  his  grandson  into  the  possesion,  in 
1812,  was  not  that  he  was  to  occupy  as  tenant  to  Jfinqih 
and  Catharine  Ferine,  or  either  of  them,  but  that  his 
grandson  might  assist  him  in  the  management  of  die  fenn, 
which  he  felt  himself  unable  to  manage,  through  the  fee- 
bleness of  age.  His  grandson  came  in  under  him,  for  that 
purpose,  and  he  was  admitted  to  share  equally  in  the  pro- 
fits, as  a  compensation  for  his  services.  The  subsequent 
efforts  on  the  part  of  Joseph  and  Catharine  P.  and  their 
son,  to  deprive  Simon  Swaim  of  the  possession  and  use 
of  the  farm,  and  to  separate  him  from  the  society  and  assist- 
ance of  his  wife,  were  violent  unnatural,  and  imjust  i 
think  I  do  not  use  epithets  that  are  not  weD  warranted. 
The  case  strikes  me  in  this  light,  after  noticing  the  object 
and  history  of  the  deed,  and  after  reading  and  comparing 
the  testimony. 

A  voluntary  deed  executed  for  such  a  purpose,  and  not 
delivered  to  the  grantee,  but  kept  concealed,  and  unac- 
companied with  delivery  of  possession,  cannot  be  set  up 
against  any  third  person  dealing  with  Swaintf  as  owner.  I 
state  this  as  a  clear  and  obvious  principle  of  law  and  poli- 
cy ;  and  it  is  perfectly  immaterial  whether  rumors  of  tiie 
existence  of  the  deed  did  or  did  not  come  to  the  know- 
ledge of  such  thurd  person.  He  was  not  bound  to  listen 
to  (he  rumor,  nor  to  give  credit  to  such  a  deed.  Lord 
Hardnricke  considered,  (1  ^tk.  16.)  that  a  continuance  in 
possession,  after  a  voluntary  deed,  was  a  strong  circum- 
stance of  fraud.  The  rule  on  tUs  subject,  was  correctly 
stated  by  Lord  Rossk/ny  in  Bates  v.  6rave8^'{2  Fesey,  jun. 
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292.)    He  says,  "  that  where  there  is  a  conveyance  of  an      1818. 

estate^  and  possession  is  retained,  towards  oB  third  persons, 

the  person  to  whom  it  is  conveyed  will  not  be  allowed  to 

be  coilsidered  as  owner,  nor  will  the  ownership  be  devest-       ^""* 

ed.''    The  court  of  Chancery,  according  to  the  cases, 

(Pvhertoft  v.  Puhertqft,    18   Veseyj    84.     Smith  v.  Gar- 

land)  2  Merrivale^s  Rep.  123.)  will  not  act  in  favour  oj^  or 

help  a  voluntary  conveyance,  but  will  remain  neutral  in' 

respect  to  it;  and  surely  this  course  will  be  adopted,  when 

the  conveyance  has  such  a  fraudulent  stamp,  and  has  been 

so  kept  and  appbed  as  the  one  in  question. 

In  this  case,  the  claim  under  the  voluntary  conveyance 
"Was  set  up  before  the  existence  of  the  mortgage ;  but  when 
we  consider  the  history  of  the  deed,  and  the  circumstances 
under  which  the  claim  has  been  made,  the  priority  of  the 
claim  cannot  give  the  deed  any  additional  force,  as  respects 
third  persons.  The  grantor  never  gave  possession  under 
the  deed,  but,  to  the  day  of  his  death,  he  resisted  the  pre- 
tension under  it,  as  unjust  and  fraudulent.  Such  a  deed 
4:annot  be  permitted  to  have  any  operation  in  this  Court, 
as  against  the  rights  <^the  defendant.  It  was  made,  and 
kept  concealed,  and  t^en  finally  acquired,  and  used  for 
unjust  or  unconscientious  purposes.  The  bond  and  mort- 
gage ought  to  be  tested  by  their  own  intrinsic  merits,  and 
not  be  suffisred  to  be  affected  by  that  deed  in  any  possible 
degree. 

S.  Putting  the  deed  entirely  out  of  view,  the  next  ques- 
6on  is,  upon  what  terms  is  the  plaintiff  Catharine,  as  heir 
^t  law,  entitled  to  redeem! 

A  great  deal  of  testimony  has  been  taken  respecting 
the  competency  of  SKmon  Bwaim  to  transact  business,  in 
IVfrriuiry,  1814,  when  he  gave  the  bond  and  mortgage  to 
tlie  defendant.  My  conclusion  is,  that  he  was  of  compe- 
tent mind  and  memory,  and  that  he  acted  knowingly  and 
understandingly,  when  he  executed  those  instruments. 
There  would  be  no  safe  deahng  among  men,  and  especial- 
ly with  men  in  the  decline  of  life,  if  solemn  contracts  can 
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1818.      be  annulled  upon  such  loose  and  vague  opinion  as  is  offer- 

v^^v^^  ed  in  this  case,  to  prove  a  want  of  sanity  in  the  mortgagcnr. 

'*^*      The  ordinarf  infirmities  of  age,  and  occasional  acts  of  in- 

P^"*-      temperance,  are  not  sufficient  to  impeach  a  deed,  when  no 

un&ir  practices  have  been  used,  and  especially  w^en  it  is 

shown  as  a  positive  fact,  that  the  party  was  competent,  and 

understood  himself  well  at  the  time. 

It  is,  next,  urged,  that  a  part  of  the  consideration  of  the 
bond  was  illegal,  and  founded  on  the  offence  of  mainte- 
nance, bdng  for  pecuniary  assistapce  given,  or  pledged, 
for  the  costs  of  the  law  suits  in  whidh  Simon  Swam  was 
involved. 

The  bond  was  given  partly  for  moneys  due  to  the  de- 
fendant, and  partly  for  assistance  given  to  Swam,  to  ena- 
ble him  to  defend  himself  at  law  and  equity,  in  the  pos- 
session and  use  of  his  farm.  The  defendant  agreed  to  pay 
637  dollars  41  cents^  towards  costs  of  suits,  in  ^diich 
Swam  was  a  party,  and  he  gave  a  note  for  that  sum  to 
Mr.  WaUis.  But  under  the  circumstances  of  tlie  case,  at 
the  time,  it  was  so  far  firom  being  illegal,  or  amounting  to 
the  common  law  offence  of  maintenance,  that  it  was  a 
veiy  meritorious  and  commendable  act  of  charity.  The 
situation  of  Swam  was  one  of  great  distress,  and  which 
naturally  excited  eympatfay.  He  was  deprived  of  credit 
and  resources,  and  almost  cut  off  from  the  conmum  neces- 
saries of  life,  by  the  efforts  of  his  daughter,  and  of  her 
husband  and  son,  to  deprive  him  of  his  farm,  and  separate 
him  from  his  wife.  He  might  justly  have  taxed  his  daugh-- 
ter  wtik  unkbidness ;  and  assistance,  at  such  a  crisis,  by 
the  son  of  his  wife,  was  an  act  of  benevolence  that  must 
have  been  most  grateful  to  his  feelings.  To  hold  the  as- 
sistance given  by  the  defendant  unlawfiil,  would,  as  Mr.  J. 
BtiOer  observed  when  speaking  of  the  harshness  df  the 
ancient  doctrine  of  maintenance,  be  ^  repugnant  to  every 
honest  feeling  of  the  human  heart.^^  It  is  accordinj^y, 
now  held  to  be  the  law,  {Hawk.  PI  C  tit.  Mmntenance^ 
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8.  ao.  26.    4  jBIaefc.  Cmn.  134.)  that  any  onc^  may  lawfully      1818. 
ghre  mon^  to  a  poor  man,  to  Enable  him  to  cany  on  bis  v^v^^ 
suit ;  and  that  whoever  is,  in  any  way,  of  kin  or  affinity  to      ^*^" 
dtherof  the  parties,  may  assist  him,  or  apply  to  counsel      i-*^"- 
to  assist  him. 

I  shall,  accordingly,  declare,  that  the  plaintiff  cannot  be  . 
let  in  to  redeem,  but  on  paying  the  sum  due  upon  the  bond 
and  mortgage,  and  including  therein,  as  a  valid  part  of  the 
consideration,  the  costs  which  the  defendant  has  paid,  or 
engaged  to  pay,  for  Svoabn;  and  upon  paying,  also,  the 
costs  of  this  suit,  and  the  costs  of  the  action  of  ejectment, 
brought  by  &e  defendant  upon  the  mortgage;  and,  also^ 
the  costs  of  the  proceeding,  under  the  power  to  sdl,  con- 
tained in  the  mortgage.  In  respect  to  the  judgment  and 
the  execution,  1  shall  perpetuaDy  enjoin  any  farther  pro- 
ceeding thereon.  A  reference  must,  accordingly,  be  had, 
to  compute  the  amount  due  on  the  bond  and  mortgage,  af- 
ter crediting  the  plaintiff  with  any  payments  shown  to  have 
been  made  thereon,  or  with  any  moneys  collected  upon  the  ^ 
execution. 

Decree  accordingly. 


Lewis  agowwt  Lewis. 

OiiaUll,b7ahiisbHid«foradiTore«,t]iewifewmiiotbea]k)w«d  aliBoaj, 
BorwiQthe  court,  oaha  motion,  older  the  hoslMiid  to adTiDee  nuuiey  to 
oMltlelier  to  defend  the  fuit,  nntfl  she  hai  by  lier  answer,  dUekMed  thenft- 
ture  of  her  defenee. 

BILL  by  the  husband  for  a  divorce. 

JBttrr,  for  the  defendant,  on  petition  by  her,  moved  for   ^^^^^  ^ 
an  order  on  tiie  husband  for  alimony,  and  for  tiie  advance 
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1818.      of  moiiejr  requinte  to  enable  her  to  make  her  defence. 
She  etaled,  that  ehe  had  three  children,  and  had  hved  ae- 
paiata  and  apart  fiN>m  the  plaintiff  since  1806,  and  charged 
^huKDturom.  }^  |^^  enid  ysage  aad  with  aduU^.    She  had  entered 
her  appearance  to  Uie  auit  this  day. 

The  Cbanceixor  denied  both  parts  of  the  motion. 
He  said,  that  it  was  necessary  that  the  wife  should  pre^ 
viowdy  disclose,  by  her  answer,  the  nature  of  her  defence ; 
for  as  yet  it  did  not  appear  whether  she  intended  to  de- 
fend herself  against  the  charge  in  the  bill.  And  until  the 
fiicts  in  the  bill  were  put  in  issue,  he  did  not  incline  to 
allow  her  alimony;  espeeiaDy  considering  the  long  pre- 
yipu^  separation  of  the  parties,  and  that  she  had  not 
stated  that  she  stood  in  need  of  any  allowance. 

Motion  denied,  (a) 


(Goodrich,  adminuirator,  against  Pendleton. 

AfltiBttffiiiiif»  inoitfrtdk^  if  Mt  nspooAible  for  cofta*  uleas  under  ipe- 
efad  cfaenmitinfteg. 

Thedefiradant  ianot  eatitkdtQ  sMority  far  co«U  firow  ason  reaideDt  pfauntili; 
folagM  ttdminit^raior,  etpeckDy  aftar  a  plaa. 

If  the  BOB-residaBea  of  tha  plaiACUTaypean  od  the  laee  of  the  bill,  and  the  de- 
fendant denran,  pleada,  or  takes  any  other  itep  In  the  eaaie,  or  even  prayt 
for  tisM  to  anawer,  it  if  a  vai^tf  of  hif  right  to  feenrity  for  eoata. 

MOTION  by  the  defendant,  that  the  plaintlfl^  who  re- 
ndes  in  the  state  of  Q$argiaj  may  'fp^re  security  for  costs, 
in  500  ddlars,  or  other  sum,  sufficient  to  indemnify  the 
defendant,  who  will,  necessarily,  be  put  to  veiy  considera- 
ble eipense  in  the  defence  of  the  suit. 
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Siggs  and  Bayiy  contra,  on  tbe  ground^  1.  That  &e      1SI8» 
plaintiff  mieB  ae   adminiBtFatcM';   Ifc^Tbat  tbe  defendant  \^^^^ 
bae  alv^dy  pat  in  a  plea  of  the  afatnte  of  MoHtaitioAa,     comk 
wbieh  has  been  argued  and  OTemiled,  and  Ae  non^reai-     OtAtmr. 
dence  of  the  plaintiff  appeared  on  the  &ce  of  tbe  \sSk 
(Vide  ante,  p.  884.  S.  C.) 

The  Chancellor.  Both  of  the  objections  are  weH 
taken.  The  plaintiff  who  sues^en  (Mre  drdt^  is  not  re^ 
sponsible  for  costs,  if  he  fails,  except  under  special  cffcum- 
stances ;  and  he  ought  not  to  be  obliged  to  enter  into* 
p^sonal  security,  in  the  first  instance.  The  defendttit 
has,  moreover,  waived  bis  right  to  such  securi^  by  bis 
plea.  The  rule  is,  that  if  the  non^residence  of  tbe  plaintiff^ 
appears,  on  the  bin,  the  defendant  waives  his  title  to  secu- 
rity for  costs,  if  he  takes  any  st^  in  the  eanse,  or  cfven 
prays  time  to  answer.  (2  Fesey,  24.  10  Fmy,  jim.  961.} 
In  Lang  v.  Tardy^  (1  Johns^  Ch.  Rep.  SOS.)  a  demuiver 
by  the  defendant  was  held  to  be  a  waiver. 

Motion  denied. 


Cooper  and  wife  agoitist  Clasoiv  and  others. 

WJiere  a  totUtor,  by  hif  wiO»  deWfed  w  fdDowi :  <*I  do  giTe»  fte.  to  my     ' 
dtngliter  E,  C,  during  her  leptntloii  ftom  IF.  C  her  preient  InubiBd, 
OM  tlumMBd  doUtfi  a  year,  whidi  tuii  ia  hanby  charaad  ttpon  my  nal  aa- 
tata  :"  Hdd^  that  a  wtlvntpry  aapamtioa  of  £.  C,  from  bar  hmbaBd  w(|i]d  ' 

not  entitle  her  to  thaannnity,  for  aha  can  attabliih  no  claim  on  her  own  ?lo-> 
]ation.of  eOajngal  duty. 

WheUiar  the  aapantion,  which  ia  to  gira  allaet  to  tha  beq«ait»  miit  not  hav« 
ejdated  at  the  time  of  the  testator^a  death  1  Qiuere. 

THIS  cause  came  on  for  argument  upon  the  amrndtd   <kMat  lik, 
bin,  which  contained  this  averment :    ^^That,  inunediatdy 
after  the  death  of  the  said  testator,  your  orators  separated 
from  each  other,  and  lived  separate  and  apart  from  each 


Digitized  by  VjOOQiC 


522 


1818; 


Coorsm 

T. 

€£▲■09. 


CASES  IN  CHANCERY. 

ober,  for  more  than  one  year,  on  account  of  some  unfor- 
tunate occunences  whidi  your  orators  are  advised,  by 
their  counsel,  itis  not  necessaiy  particularly  to  state ;  but 
they  expressly  declare,  that  such  sq>aration  did  not  take 
place  with  any  view,  or  design,  whatever,  of  obtaining,  or 
securing^  therd[>y,  the  payment  of  die  said  annui^^" 

Some  of  the  defendants,  in  their  answer,  demed  the 
£M^t  of  such  separation,  and  others  admitted  it,  but  were 
ignorant  of  the  cause. 

The  words  of  the  bill,  on  which  the  plaintiffs  relied, 
were  as  follows :  '^  I  do  give  and  bequeath  to  my  daughter 
EUza  Coapefy  during  her  separation  from  WUHam  CoopeXj 
her  present  husband,  1,000  ddlars  a  year,  which  sum  is 
her^  diarged  upon  my  real  estater" 

The  win  was  dated  the  26th  of  .^O,  1810,  and  flie 
plaintiffii  then  lived  separate;  they  afterwards  came  to- 
gether, and  lived  and  cohabited  together,  until  after  the 
death  of  the  testator. 


JR.  Seigundzy  for  plaintiffs. 

JZo&iiuon,  BrUUd^  and  Ja/^  for  defendants. 

The  Chanceleor  said,  the  case  was  not  essentially 
different  from  what  it  was  when  presented  in  Jme 
last  (a)  Whether  the  separaticm  must  not  have  esdsted  at 
the  testator's  death,  to  give  effect  to  the  annuity,  need  not 
be  considered,  though,  probably,  that  ground  would  be  de- 
cisive. But  the  wife  must  show,  at  least  an  invduntaiy 
separation  on  her  part,  to  entitle  her  to  the  annuity.  It- 
;  cannot  be  applied  to  a  voluntary  separation ;  the  court 
\  cannot  permit  a  wife  to  establish  a  claim  founded  on  her 
own  violation  of  conjugal  duty. 


Bill  dismissed  with  costs. 


(«)  Vul«  S.  C.  auto  p.  S82. 
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.     Bradish  against  Gibbs  and  othei-s.  Q"»»' 

A/cme  covert  mayezMute,  by  a  will  in  fiiTonr  of  her  hatband,  a  power  giren 
or  reserved  to  Iier,  while  sole,  over  her  real  estate. 

Wheie  the  wife,  before  marriage,  entered  into  an  agreement  with  her  intended 
hvsband,  that  she  should  have  power,  during  the  eovertnre,  to  dispose  of  her 
real  estate,  by  will ;  and  she,  afterwards,  devised  the  whole  of  her  e«tate  to 
her  hnsband,  this  was  held  a  valid  disposition  of  her  estate  in  equity;  and  the 
heirs  at  law  of  the  wife  were  decreed  to  convey  the  legal  estate  to  the  devisee . 

In  ^prU,  1814,  the  plaintiff,  and  Hden  Elizab^  Oibbs.^f'^^^^^ 
entered  into  a  marriage  contract;  she  being  seised,  in  her 
own  right,  of  a  valuable  real  and  personal  estate,  which 
the  plaintiff  agreed  should  be  at  her  disposal,  notwithstand- 
ing the  contemplated  marriage.  Articles  of  agreement 
were  thereupon  made,  and  executed  between  them,  under 
seal,  dated  the  20th  of  JlprH^  1814,  reciting  the  treaty  of 
marriage  to  be  solemnized,  and  that  she  was  possessed,  in 
her  own  right,  of  certain  personal  estate,  described  in  a 
schedule  thereunto  annexed,  and  might  become  entitled 
to  other  personal  property,  not  mentioned;  and  that, 
whereas,  by  the  marriage,  the  personal  property  would 
vest  in  the  plaintiff,  and  in  case  of  his  decease,  intestate, 
would  go  to  his  heirs ;  and  that,  by  the  marriage  treaty,  it 
was  agreed,  'that  in  ca^e  of  the  death  of  the  plaintiff 
leaving  her  bis  survivor,  without  issue,  the  said  personal 
property  should  vest  in  her  absolutely,  in  like  manner  as 
if  no  marriage  had  taken  place ;  in  order,  therefore,  to 
carry  the  said  treaty  of  marriage  into  effect,  the  plaintiff, 
in  consideration  of  the  marriage,  covenanted  with  the  said 
H.  E.  Oibbs^  that  if  the  marriage  should  take  place,  and 
the  plaintiff  should  die,  leaving  his  wife  living,  without 
issue  by  her,  at  his  death,  then  all  the  personal  property 
described  in  tfie  schedule,  and  personal  property  not  men^ 
iioned  therein,  of  which  the  plaintiii;  by  viftoe  of  the 

Vol.  hi.  67 
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1818.      marriage,  might  become  possessed,  in  right  of  his  wife^ 

v^^N'^i^/  cither  by  gift,  descent,  purchase,  &c.  should  on  his  de- 

BaADWH     cease,  vest  in  her,  absolutely,  in  fee,  &c.    The  plaintiff 

<^""-  farther  covenanted,  that  if  any  part,  or  the  whole,  of  the 
real  estate  of  which  she  was  then  seised,  and  which  was 
mentioned  and  described  in  the  said  schedule,  should  be 
sold  during  the  coverture,  the  proceeds  of  such  sale,  or 
the  amount  thereof^  should  be  re-invested  in  other  real 
estate,  in  her  name,  and  for  her  use ;  and  that  she  should, 
at  all  times,  during  her  coverture,  have  full  power,  effectu- 
ally  to  dispose  of,  according  to  her  pleasure,  by  wtU,  or 
by  any  instrument  in  writing,  in  the  nature  o^  and  pur- 
porting to  be  so,  all  such  real  estate  as  she  might  at  the 
time  be  seised  of  in  her  own  right,  either  jointly  or  seve- 
rally; and  to  that  end,  the  will,  or  any  instrument  in 
writing  purporting  to  be  such,  of  her,  though  made  and 
executed  during  the  coverture,  should  be  equally  valid,  as 
if  she,  at  the  time  of  making  thereof,  was  a  Jane  9ck ; 
and  that  the  plaintifl^  his  heirs,  executors,  &c.  would  do 
all  such  acts  as  might  be  needful  and  proper,  in  law  or 
equity,  on  his  or  their  part,  for  carrying  the  same  into 
effect. 

The  real  estate  mentioned  in  the  schedule  was  de- 
scribed as  a  lot  and  house  in  the  city  of  JVeto-ForA*,  pur- 
chased of  J.  Shawj  and  which  cost  23,250  dollars.  The 
parties,  after  the  execution  of  the  contract,  were  married, 
on  the  21st  of  JiprUj  1814,  and  lived  together  until  her 
death,  in  •%{/,  1816. 

A  contract  had  been  entered  into,  in  February^  1814,  by 
and  on  behalf  of  //.  E.  G.,  with  J.  &,  for  the  purchase 
from  him  of  the  house  and  lot  above  mentioned ;  the  sum  of 
750  dollars  was  paid  as  part  of  the  purchase^  and  the  residue 
was  agreed  to  be  paid  on  the  ddivery  of  the  deed,  on,  or 
before,  the  21  st  of  Jlfoj/,  1814;  and  the  balance  being 
22,500  dollars,  was  paid  by  the  plaintiff,  after  the  mar- 
riage, out  of  the  personal  estate  of  his  wife,  on  the  29th 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY.  525 

elf  »4/)rii,  1814;  and  the  deed  which  had  been  previously      1818. 
executed  by  J.  S.  to  H.  E.  G.,  and  delivered  as  an  es-  v-^v^^/ 
crow  to  C,  W.J  was  delivered  by^  him.    The  plaintiff  and     »»*»"» 
his   wife  took  possession,  afterwards,  and  occupied  the       ^"'*- 
premises  until  her  death ;  and  the  plaintiff  has  since  con- 
tinued in  possession,,  having,  during  the  life  of  his  wife,  ex- 
pended large  sums  in  improvements. 

In  August^  1815,  the  wife  of  the  plaintiil^  in  pursuance 
of  the  power  reserved  to  her  by  the  articles  of  agreement 
made  her  will  in  such  a  manner,  as  would  have  passed  all 
her  real  estate,  had  she  she  been  tifeme  soIe.The  will,  in  sub- 
stance, was,  that  she  revoked  all  former  wills,  and  gave 
and  devised  to  the  plaintiff  and  his  heirs,  for  ever,  all  her 
estate  of  what  nature,  or  kind  soever,  without  reserve, 
whether  real,  personal,  or  mixed,  or  in  possession,  rever- 
sion, or  remainder,  and  appointed  the  plaintiff  her  sole 
executor.  The  testatrix,  died  without  issue,  on  the  7th  of 
Jiprilt  1816,  leaving  the  said  will  unrevoked,  being  then 
seised  of  the  house  and  lot  in  question,  leaving  two  bro- 
thers and  three  sisters,  her  heirs  at  law.  One  of  the  sis- 
ters, afterwards,  died,  on  the  13th  of  January,  1817.  The 
bill  of  the  plaintiff  prayed,  that  the  defendants,  who  are 
the  two  brothers  and  sisters  of  his  deceased  wife,  should 
be  decreed  to  execute  a  conveyance  to  him  of  the  legal 
estate  in  the  said  bouse  and  lot. 

The  answer  of  the  defendants  admitted  the  facts  stated 
in  the  bifl,  but  denied  that  the  wife  of  the  plaintiff  had 
adequate  power  to  dispose  of  her  real  estate  in  equity,,  by 
will,  so  as  to  vest  the  tide  in  equity  in  her  husband ;  and 
they  averred,  that  the  will  did  not  operate  in  the  nature  of 
an  appointmeifU  to  vest  the  equitable  title  in  the  p|§intiff ; 
and  that  the  will  being  made  during  coverture,  and  in  fa- 
vour of  the  husband,  was  void,  as  to  the  house  and  lot, 
both  at  law  and  in  equity. 

On  tlie  argument  of  the  cause  three  points  were  raised 
for  the  consideration  of  the  court :  1.  That  the  power  re* 
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1818      Bcrved  to  Mrs.  B,  by  the  ante-nuptial  contract  was  executed 

\^\'^)^  in  equity,  by  the  instrument  purporting  to  be  her  last  will ; 

Bkadmh     and  that  the  plaintiff  was,  tlierefore.  entitled  to  a  convey- 

GiBBi.      ance  from  her  heirs  at  law,  of  the  legal  estate,  according 

^.  to  the  prayer  of  the  bill. 

2.  Aj9  the  real  estate  in  question  was  paid  for  out  of  the 
personal  estate  of  Mrs.  £.,  it  may  be  considered  in  equity, 
as  personal  estate ;  and,  if  so,  her  will  would  be  a  valid 
disposition  of  it. 

3.  That,  at  all  events,  the  plaintiff  was  entitled  to  be 
reimbursed  the  amount  he  had  expended  on  the  real  estate 
in  repairs  and  improvements. 

The  cause  having  been  decided  on  the  first  point,  it  is 
unnecessary  to  state  the  ai-guincnts  of  counsel  on  tlie 
others. 

WeUsy  for  the  plaintifl^  contended,  that  if  the  real  estate 
in  question  had  been  conveyed  by  Miss  G.  to  trustees,  be- 
fore her  marriage,  and  the  plaintiff,  being  a  party  to  the 
deed,  had  entered  into  covenants  similar  to  those  contain- 
ed in  the  articles  of  agreement,  no  doubt  could  be  enter- 
tained of  the  power  of  Mrs.  B,  to  dispose  of  her  real 
and  personal  estate,  in  the  same  manner,  as  if  she 
had  been  a  feme  sole ;  and  that  the  will  executed  by  her 
would  he  a  valid  disposition  of  both.  ( Wr^lU  v.  EngU- 
fieUy  .imh.  468.  S.  C.  on  Appeal,  1  Bro.  .P.  C.  SOS, 
504.  Tmdin's  Ed.  6  Bro.  P.  C  156.  Wright  v.  Cado- 
gan.  Peacock  y.Monky  2  Vesey,  190.)  Lord  Hardwicke^ 
it  is  true,  in  the  case  of  Peacock  v.  Monk,  whilst  he  ad* 
raittad  the  righ)"  of  a  feme  covert  to  dispose  of  her  benefi- 
cial interest  in  her  real  estate  vested  in  trustees,  un- 
der a  power  reserved  to  her  for  that  purpose,  expressed 
strong  doubts  whether  she  could  do  so,  under  an  agree- 
ment merely  between  her  husband  and  herself^  before  mar- 
riage, where  the  legal  estate  continued  in  her.  In  a  subse- 
quent case,  however,  Lord  Camden  decided,  that  it  made  no 
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difierence,  whether  the  estate  bad  been  conveyed  to  trus-      1818. 
tees,  or  remained  a  legal  estate  in  the  wife  after  marriage ;  \i0r^j^^^i 
but  that  in  both  cases,  the  power  would  be  equally  well     Beawbh 
executed  in  equity.      {Rippon  v.   Dowdvng^  Jhnb,  565.)      Gibbi. 
Lord  Km^Qvii  also,  in  speaking  of  Lord  Hardu>idu?8  doubts, 
says,  ^  that  which  was  then  considered  as  a  doubt  no  lon- 
ger remains."    {Doe  v.  Staple^  2  Temi  Rep.  695.)    The 
rule  laid  down  in  Rippon  v.  Bonding  has,  also,  met  the 
unanimous  approbation  of  the  supreme  court  of  Ptwnr 
sylvania.    {Bamesi*  lessee  v.  Irwin,  %  Dallas,  199.) . 

The  rule  is  founded  in  good  sense,  and  fs  supported  by 
authority.  If  the  legal  estate  of  Mrs.  B.  had  been  vested 
in  trustees,  her  will  would  have  been  good,  as  oh  appoint' 
foeaty  and  equity  would  have  compelled  the  trustees  to 
convey  the  real  estate  accordingly.  Why,  then,  are  not 
the  heirs  at  law  of  Mrs.  B.  equaSy  trustees,  for  the  pur- 
pose of  giving  effect  to  the  execution  of  the  powar  re- 
served to  her  by  the  ante-nuptial  contract,  and  equally 
under  the  contrd  of  a  coyrt  of  equity  ?  In  the  language 
of  Lord  Camden,  ^^  the  principle  of  determination  is  the 
same  in  both." 

RiggSj  contra.  The  will  takes  no  notice  of  the  power 
to  make  it,  arising  from  the  articles  of  agreement;  and  the 
court  cannot  intend  that  it  was  made  in  pursuance  of  the 
articles^  unless  it  so  appears  irom  the  w91  itself.  A  will 
which  depends  on  such  previous  power  for  its  validity, 
must  refer  tp  the  power  or  the  will  is  void.  {Jlndrews  v. 
Emmet,  2  Bro.  C.  C.  297.  2  Hen.  BL  139.  per  Heath,  5.) 
As  the  plaintiir  does  not  pretend  to  have  made  a  settle- 
ment on  his  wife,  so  as  thereby,  or  in  any  other  manner,  to 
have  become  a  purchaser  of  her  fortune,  he  is  to  be  view- 
ed as  a  mere  vchmteer.  According  to  the  last  resolution 
in  the  case  of  Fane  v.  Fletdttr,  (1  P.  Wms.  352.)  a  mere 
vohmtMT  is  not  to  be  assisted  in  a  court  of  equity  against 
the  hdr  at  law. 
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1318.  AgaiD ;  the  plaintiff  claims  the  benefit  of  his  own  cove- 

v^^V4%/  nant,  which,  from  the  nature  of  it,  and  the  nature  of  the 

BftADisu     case,  could  only  enure  to  the  benefit  of  some  third  person 

GiBBs.  who  might  be  her  devisee.  That  the  devisee  oi  the  wife, 
"""""*"""""""  being  a- third  person,  might  claim  the  benefit  of  the  plain- 
tiff's covenant,  so  far  as  he  had  any  estate  to  be  eflRsoted 
by  it,  seems  reasonable.  As  if  the  plaintiff  liad  become 
tenant  by  the  curteey  of  the  premises,  and  she  had  devised 
them  to  a  third  person,  such  devisee  might  call  on  the 
plaintiff  in  a  court  of  equity,  to  convey  as  far  as  his  interest 
and  covenant  eslended.  But  that  he  should,  himse]^  call 
on  the  heirs  at  fciio,  for  a  conveyance,  because  he  had  cove- 
nanted ^at  his  wife  might  make  a  will,  and  that  he  would 
do  eveiy  needful  and  proper  act  to  give  it  validity,  ap- 
pears to  be  a  strange  proposition,  if  not  a  legal  solecism.^ 
We  contend,  that  the  doctrine  of  the  court  of  equity  on 
this  subject  is,  that  the  only  method  by  which  the  vM  of 
a  feme  covert  of  her  real  estate  can  be  made  effectual,  even 
in  egtidy,  in  favour  of  a  vohmteer^  is  by  her  ccnv^iiig  her 
estate  to  a  third  person,  previous  to  her  marriage,  in  trust, 
for  such  person  as  she  shall,  by  her  will,  made  during  co- 
verture, appoint;  or  by  raising  a  tMe,  and  i*eserving  to 
herself  a  power  aver  it,  to  be  effectuated  by  such  w31. 
{Peacock  v.  •Afonfe,  2  Fesey,  190.) 

The  counsel  for  the  plaintiff  however,  suppose,  that  Ae 
opinion  of  Lord  Hardmdce  in  Peaeodc  v.  JlfemJlE^  has  been 
overruled  by  the  subsequent  cases  of  Wright  v.  £nj|le* 
fiMj  and  Rippon  v.  Doufding.  In  the  first  mentioned  caae^ 
and  in  Wright  v.  Gufogatt,  the  legaleOate  was  in  tniatees, 
to  whom  it  had  been  conveyed  by  the  father  of  the  feme 
covert  who  made  the  will.  The  equitable  title  descotded 
on  her  while  she  was  a  widow.  Before  her  second  mar^ 
riage,  the  agreement  was  made,  upon  the  validity  of  which 
her  will,  made  during  coverture,  d^ended.  By  that  will 
she  devised  her  e9tfito6Ie  estate  in  the  premises,  to  her  hus- 
band for  liie^  remainder  to  the  sods  of  the  inamage  in  tail 
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male^  remainder  to  the  daughters  of  the  marriage  in  tail  *  1818. 
general.  The  bill  was  brought  by  the  heir  at  law  to  have  k^^v^^^ 
a  conveyance  of  the  legal  etstate  from  the  trustees,  who  Beawsh 
filed  a  cross-'bill  for  directions  to  whom  they  should  con-  ^"»*- 
vey.  In  that  case»  the  feme  could  not  convey  the  estate 
to  trustees,  as  that  had  already  been  done  by  her  father. 
Any  attempt  to  make  such  a  conveyance,  would  have 
amounted  merely  to  a  dedaroHmi  of  trust,  and  it  was  held, 
that  the  articles  before  marriage,  and  her  will,  afterwards, 
were  equivalent  to  such  declaration.  (Per  Lord  Ch. 
J^ortMn^onj  AnUer,  473.)  Again ;  the  provision  made  in 
that  case,  by  the  will  of  the  feme  covert,  for  children,  was 
deemed  a  meritorious  consideration,  so  that  the  devisees 
were  not  mere  volwUeers  ;  and  that  seems  to  be  the  ground 
on  which  the  devise  was  supported.  In  the  present  case, 
there  is  no  such  consideration,  and  the  plaintiff  is  a  mere 
vdunteer.  What  further  distinguishes  that  case  from  the 
7>resent  is,  that  there  the  heir  at  law  sought  the  aid  of  the 
court,  to  obtain  the  legal  title.  Here  the  plaintiff  seeks 
the  aid  of  the  court  to  take  the  legal  title  from  the  heirs 
at  law,  in  whom  it  is  vested. 

Lord  Jforthinglon,  {JimUer,  473.)  refers  to  the  case  of 
Bramhally.  HaU,  decided  by  himself  a  short  time  before; 
and  it  appears,  that  the  decision  in  that  case  was  against 
the  will,  for  want  of  a  meritorious  consideration,  {ArMery 
467.)  In  the  report  of  the  case  on  appeal,  Wright  v. 
Cadogan  and  others,  the  counsel  in  favor  of  the  will  urge 
the  fact  of  a  previous  conveyance,  and  the  meritorious 
consideration^  in  support  of  the  devise,  showing  their  opi- 
nion to  be,  that  it  could  not  be  supported  without  such 
considerations. 

As  to  the  observation  of  Lord  Kengonj  in  Doe  v.  Staple, 
(2  Temi  £^.  695.)  on  what  was  said  by  Lord  Harimeke, 
in  Peacock  v.  JMbnfc,  it  is  apparent,  that  either  Lord  Ken- 
yosCs  observations  have  been  misunderstood,  and  misre- 
pqrted,  or  that  his  lordship  mistook  the  facts  of  the  case  to 
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1818.      which  he  referred.    The  heir  at  law,  in  that  Case,  was  wft 

v^>g^^  decreed  to  conv^;  for  the  legal  estate  was,  at  the  time, 

BBA9MR     oustanditig  in  trustees,  and  the  bill  was  filed  by  the  heir 

Omi.      to  obtain  a  conveyance  from  the  trustees :    And  Justice 

"~~         JBtdkr,  sitting  in  Chancery,  in  noticing  the  case  referred 

to,  points  out  the  mistake  of  Lord  Kenycn.    (2  Bro.  C. 

C.  S86. 

The  case,  therefore,  of  WriglU  v.  Engl^UM,  or  Wright 
V.  Godbgon,  does  not  impair  the  doctrine  of  Lord  Hard- 
wtefce  in  Peacodc  v.  JMimfe,  as  applicable  to  the  case  now 
before  the  court. 

In  the  case  of  Rippon  v.  Dowding,  so  much  refied  on 
by  the  plaintiff's  counsel,  the  husband,  before  roaniage, 
ganre  his  intended  wiie  a  bond,  empowering  her  during 
coverture,  to  dispose  of  her  real  estate,  by  ileed!,  or  by 
wiU ;  and  during  coverture,  she  mad<^  a  will  devising  the 
estate  to  her  yaut^er  ekUdrenj  who,  afterwards,  filed  a  bill 
against  the  heir  at  law,  for  a  conveyance,  and  obtained  a 
decree.  Lord  Camden  observed,  it  was  a  mistake  to  call 
it  a  question  between  volunteers;  that  the  wife  might  have 
compelled  the  husband  to  join  witii  her  in  a  conveyance 
by  fine,  during  coverture.  There  wa^,  ako,  in  that  case, 
a  meritorimtB  eonrideration,  the  provision  for  ymmger  chil- 
dren ;  and  stress  is  laid  on  the  power  to  dispose  by  deed^ 
as  taking  the  case  out  of  the  general  rule  as  to  a  power  of 
disposition  by  a/one  oovertj  by  will  only. 

In  the  case  of  Bartiee  v.  £nm  and  otiiersy  (2  DaOas^  1 99.) 
there  was  an  ante-nuptial  agreement  between  the  husband 
and  wife,  and  a  trwtee  for  her ;  and  she  was  empowered  to 
dispose  of  her  real  estate  by  deed  or  mU.  There  were  no 
children  by  the  marriage.  The  wife,  during  coverture,  mddc 
a  will,  authorizing  the  esKCutors  to  sell  the  estate,  and  de- 
vised the  proceeds  in  legacies,  one  of  which  was  to  the 
hdr  at  law,  and  the  residue  was  given  to  her  nephemj  10AO 
were  her  neareel  reUttions^  whidi  furnished  the  merU&rimu 
connderation  to  sustain    the    equity.    The  chief  justjcc 
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makes  it  one  of  the  grounds  of  his  judgment,  ^'tlua  the      ISld. 
dmuwutudtothe  kusbandyWr  to  hU  reUoUms^bia  ammig  v^^v"^ 
Ae  vfif^i  nearea  of  km ;"  clearly  implying  that  a  devise  to      ^y, "" 
the  Mtfhmdcould  not  have  been  .supported.  ^ 

The  case  of  Doe  v.  Staple,  (2  TemRep.  S84.)  which  has 
also  been  cited,  came,  afterwards,  into  the  court  of  Chan- 
ceiy  for  decision,  under  the  name  of  Hodsden  v.  lioydy 
(2  Bro.  C.  C.  534.)  and  in  delivering  his  judgment.  Lord 
Tkuafkw  stated  the  rule  to  be,  ^That  with  regard  to 
chattels,  both  real  and  personal,  the  husband,  by  contract 
anterior  to  marriage,  resting  only  in  agreement,  may  au- 
thorize his  wife  to  make  a  will ;  but  in  order  to  make  a 
wiO  of  real  estate,  she  must  part  with  the  legal  estate  to- 
trustees,  for,  by  agreement,  while  resting  in  agreement 
oidy,  he  cannot  bind  the  heirs,  but  can  only  bind  himself 
and  the  legal  estate  ought  to  be  conveyed  by  legal  con- 
veyances.'' In  FMifiace  v.  Gwges^  (3  Bro.  C.  C.  8.  10.) 
Lord  ChanceDor  TkurUno  says,  ^the  case  of  Peacock  v. 
Jtbnk^  supposes  that  tliere  may  be  such  an  agreement  as 
win  bind  the  heir ;'' — ^  although  when  the  wife  makes  a 
voluntary  disposition  against  the  heir,  it  cannot  be  carried 
into  execution.  But  with  respect  to  her  personal  proper- 
ty her  disposition  is  good."  It  is  said,  in  MSbies  v.  Busky 
(2  Vesey^  jun.  488.)  that  a  disposition,  by  a  feme  covert^ 
in  favour  of  a  hmband,  will  not  be  countenanced  by  a 
court  of  equity,  on  account  of  the  undue  influence  te 
which  she  is  exposed. 

It  would  seem  to  be  the  opinion  of  Mr.  Mdddocky  in  his 
late  work,  (1  JUadd.  CL  374,  6.)  that  the  true  doctrine  on 
this  subject  is  contained  in  the  cases  of  Peacock  v.  Monk, 
Hodsden  v.  Uoydf  and  Fettiplace  v.  Chrgesj  as  applicable 
to  cases  like  the  present ;  and  that  the  cases  of  Wright  v. 
Engl^ddi  or  Wrighi  v.  Codogon,  and  Bippon  v.  Dowdingy 
are  only  exceptions  to  the  rule,  founded  on  the  peculiar 
circumstances  of  the  case,  and  supported  by  a  meritorwus 
constdentfton. 

Vol.  III.  68 
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1818.  Tlie  plaintiff's    title  is  defective  on  another  ground, 

v^^v^lJ  though  it  is  rather  a  formal  one.    As  the  plaintiff  daims 

RftADiiB     under  a  will,  said  to  be  made  by  his  wife^  purbuant  to  a 

GiBBf.       power,  until  this  wiH  \s  exkihUed  and  proved  a$  tudty  no- 

thing  can  be  claimed  under  it.    ( 1  Madd.  Cft.  SS7.    2  w3ft. 

48.    8  Jlik.  15^.  160. 162.) 

FFelb,  in  reply,  insisted,  that  the  plaimiS^  in  this  ease, 
was  not  a  volunteer ;  and  that  marriage  was  as  much  a  ralo- 
dble  consideration  as  money.  The  appointee  does  not 
take  under  the  power,  but  under  the  deed,  or  instnimei^ 
(treating  the  power.  In  Ae  language  of  the  books,  be  is 
in  under  the  original  deed.  (4  Cruise's  Dig.^  233—235.) 
The  deed  was  the  ante-nuptial  contract.  It  is,  in  dfeet, 
the  same  as  if  there  had  been  a  technical  and  (ormal  mar- 
riage settlement,  by  which  it  is  admitted,  that  Misid  6. 
might  have  limited  her  whole  estate  to  h^  husband,  in 
case  of  her  death  without  children.  Tbe  marriage  would 
be  the  valuable  consideration,  on  the  part  ci  the  husband, 
though  he  made  no  settlement  on  his  wife.  In  both  cases, 
he  must  clakn  under  a  contract  made  in  ccnitemplation  o£ 
marriage,  the  consummation  of  which  forms  a  valuable  con- 
sideration, and  excludes  the  notion  of  his  being  a  volun- 
teer. In  Rippon  v.  Dowding^  the  parties  claiming  the 
benefit  of  tiie  appointment  under  the  niarriage  settlement, 
were  called  by  the  counsel  volunteers ;.  but  Lord'  Camden 
said  it  was  ^^a  mistake  to  coll  them  volunteers." 

Even  Lord  Harduiicke,  in  Peacock  v.  Monk,  when  ex- 
pressing his  doubts  whether  a  mere  agreement  between 
the  husband  and  wife,  before  marriage,  by  which  the  wife 
was  to  dispose  of  her  real  estate,  would  bind  the  heir, 
suggests,  that  there  was  one  way  in  which  such  an  agree- 
.  ment  might  bind  the  heir.  I^  says  he,  the  agreement 
would  enable  the  wife  to  come  into  a  court  rf  equity, 
after  marriage,  to  compel  the  husband  to  cai^  it  into 
effect,  by  a  proper  conveyance,  ^'the  question  might  be. 
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'Wh^er  die  hek  at  law  is  not  to  be  bound  by  the  conae*      1818. 
4j|uence  of  thai  agreement.''    This  suggestion  of  Lord  H.  \^\^^f, 
is  adopted  by  Lord  Omim^  in  B&ppoR  y.  DoiMfing,  and     Bb^^» 
who  rente  bis  opinion  on  that  very  ground.    '^  The  agree-      Gt»B«. 
meot,"  says  he,  "  was  made  on  marriage,  and  the  wife 
might  have  compelled  her  husband  to  join  with  her  in  a 
£ne."    And  Chief  Justice  MPKefuHy  in  Bames*  lessee,  v. 
Jrmnj  says  the  same  thing ;  and  he  adds  that  it  was  an 
agreement  fair  and  lawful,  and  founded  on  a  valuable  and 
meritorious  consideration. 

TbiR  is,  then,  such  an  agreement  as  a  court  of  equity 
will  enforce.  The  plaintiff  however,  is  entitled  to  the 
conv^ance,  not  only  on  the  ground  of  a  valuable  con- 
fiaderation,  but,  also,  of  a  meritorious  conuderation.  The 
counsel  for  the  ddendant  seems  to  suppose,  that  the 
Goasideration  of  an  appointment  can  be  meritorious  only 
where  children,  or  relations,  at  l^ist,  are  its  objects. — 
¥et,  in  judgment  oi  law,  the  husband  is  nearest  of  kin 
to  his  wife.  Cases  may  arise  which  may  excite  sus- 
picion of  improper  influence;  as  where  a  wife,  in  the  exe- 
cution of  a  power,  should  devise  the  whole  of  her  estate 
lo  her  husband,  to  the  exclusion  of  her  children ;  and  it  is 
to  such  cases  that  the  observations  of  Lord  Lou^Jwrough 
in  MUnes  v.  JBtisfc,  are  to  be  applied;  and  which  were 
intended  to  impose  some  qualification  on  the  doctrine  laid 
down  by  the  counsel  in  argument,  that  a  feme  corert,  with 
a  power  rescirved  over  her  separate  properly,  was  to  be 
eoneidered,  in  every  respect,  as  a  feme  sole.  MerUorums 
ioonaiderations  are  not  known  in  law,  as  forming  a  distinct 
lolasslrom  those  which  are  valuable,  or  which  arise  from 
natural  love  or  aflfection.  They  can  mean  nothing  more 
(ban  that  they  are  ^uch  as  are,  in  themsdves,  just  and 
agreeable  to  moral  senses  and  as  having  a  natural  fitness  and 
proprielgr.  Can  jany  tiling  be  more  fit  or  proper  than  that 
a  wife  should  provide  for  a  husband  whom  she  loves,  and 
whomber  death  might,  otherwise,  leave  destitute^  when 
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1818.      ^^  ^^  ^^  children  to  iDterfere  with  the  exercise  of  her 
\^0-^r^j  undivided  affection?    In  jBrom&oSv.  Hofl^  in  which  Lord 
B^Aom     MrtUngfanBajt^  (Wright  v.  Engl^idd,  Amb.  473.)  ""he 
Gmi.      would  not  grant  the  relief  because  there  was  no  meritori- 
'  0U8  consideration,"  the  wife  bad  made  provision  for  an 

illegitimate  child,  at  the  expense  of  the  lawful  hdr.    In 
Wr^iht  V.   Cadoganiy  tt^e  husband  took,  under  the  wife's 
appointment,  a  life  estate,  and  no  objection  was  made  to  it, 
on  the  ground  that  the  conwderation  was  not  meritorious. 
The  law  on  this  subject  is,  in  truth,  broad  and  unquali- 
fied :  Whoever  is  capable  of  taking  an  estate  by  a  com- 
mon law  conveyance,  may  be  an  appointee.    (4  Cruisers 
Dig.  241.  s.  33.)    If  the  husband  is  an  excepti<m  to  this 
rule,  it  ought  deariy  to  be  shown  by  some  adjudged  case; 
arguments   of  counsel,  or  inferences  from  the  dicta  of 
judges,  afford  too  slender  grounds  for  the  ezdunon  of  a 
whole  dass  of  persons  from  rights  to  which  they  would 
otherwise  be  entitled.    Thereis  nothing  in  the  work  of  Mr. 
MaM$ck  referred  to,  (1  Madd.  Eq.  374,  375.)  which  can 
justify  the  conclusion  drawn  by  the  opposite  counsel ;  when, 
in  his  note,  he  refers  to  Hadedenv.  JUoyd^  and  FetUplact 
V.  Gorged  he  adds,  bitt  ^ee  Rippon  v.  Dawdibig^y  &c.    And 
Mr.  Powelly  in  his  notes  to  Wood*s  Ccnoeyaneing,  (vol.  2. 
p.  6.  Z>ti6.  ed.)  conriders  the  case  of  Bippon  v.  Dow£$^j 
as  having  settled  the  law  on  the  subject. 

Again;  the  ante-nuptial  contract  in  this  case^  was  exe- 
cuted in  duplicate,  by  each  of  the  parties,  under  seal.  It 
18,  therefore,  technicaUy,  a  deed.  Why  is  it  not,  therefore, 
equivalent  to  a  covenant  on  the  part  of  Miss  6.,  with  die 
consent  of  her  intended  husband,  to  stand  seised  of  her  real 
estate,  to  such  uses,  as  she  should,  by  her  last  will,  appoint? 
It  is  admitted,  that  the  will  or  appointment  of  a/emc  eavai 
of  her  real  estate,  would  be  effectual,  even  in  favour  of  a 
vokaUeefj  i^  previous  to  her  marriage,  a  we  had  been 
raised,  over  which  she  had  reserved  a  power.  Now,  to 
raise  such  a  use,  it  is  not  requisite  that  the  estate  should 
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be  conveyed  to  a  third  person.    It  is  equally  isdsed  by  a      1818. 
covenant  to  stand  seised  of  the  property  to  such  uses  as  ^>^m^^> 
she  might,  during  coverture,  appoint.    In  Doe  v.  StapkSy     b«a»mk 
the  agreement  before  marriage  was  not  under  seal,  for      Q"^*' 
which  reason  Lord  Kenyan  9ay8^  it  could  not  be  consider- 
ed as  a  covenant  to  stand  seised  to  uses ;  leaving  it  to  be 
inferred,  that  if  it  had  been  a  deed^ .  it  might  be  such  a  cove- 
nant.   So,  Chief  Justice  %Af  JCsan,  in  the  case  cited  from 
Dattae,  says,  why  may  not  the  wife's  articles  of  agree- 
ment, or  deed  of  1774,  be  considered  as  a  covenant  to 
stand  seised  of  her  real  estate,  for  she  was  therein  spe- 
cially mentioned,  and  also  for  the  use  of  her  will  or  ap- 
pointment? Marriage  which  tends  to  join  blood,  is  one  of 
the  considerations  held  sufficient  to  vaUdate  such  a  con- 
vqrance. 

It  has  been  suggested,  that  as  the  will  does  not  refer  to  the 
power,  it  is  not  valid.  If  this  objection  deserves  a  seiious 
answer,  it  is  sufficient  to  refer  to  the  case  of  .Ondrews  v. 
Bmmat^  (2  Bro.  C.  C.  SOS.)  and  the  opinion  of  Heathy  J., 
in  Buddand  v.  Bartony  (2  H.  Bl  139.  6  Co.  17.  b. 
S  Term.  Rep.  118.) 

As  to  the  formal  objection,  it  is  enough  to  say,  that 
the  win  is  stated  in  the  pleadings,  and  made  an  exhibit  in 
the  cause,  with  the  consent  of  the  solicitors  of  the  par- 
ties, that  it  should  be  read  at  the  hearing,  in  the  same 
manner  as  if  it  had  been  duly  proved. 

The  objection  that  the  plaintiff  is  claiming  the  benefit 
of  his  own  covenant  against  the  heirs,  who  are  third  per- 
sons, cannot  deserve  a  moments  consideration,  if  the  rea- 
son, nature,  and  object  of  die  thing  is  understood.  The 
same  objection  might  equally  be  made,  if  trustees  had  been 
interposed. 

The  Chancellob.  The  question  in  this  case  is,  whether 
the  pluntiff  by  reason  of  the  ante-  nuptial  agreement,  and 
the  subsequent  wiO,  is  entided  to  the  aid  of  this  court,  to 
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1818.      compd  the  defendants  who  are  the  heirs  at  bw  of  the  wile, 
K^u^^^  and  upon  whom  the  legal  title  to  the  premises  descended, 
Bm^um     tQ  convey  the  same  to  him. 

^^»*'  I  shall  confine  myself  to  the  consideration  of  dus  impor<^ 

tant  point,  and  as  my  conclusion  will  be  in  &vour  of  dbe 
plaintiff  the  discussion  of  the  subordinale  points  wiU  be- 
eome  unnecessaiy. 

This  is  a  dry  question  resting  entirely  on  the  techmcsd 
rules  of  equitable  jurisprudence ;  and  I  shall  be  obl^ed  to 
examine  minutely  the  authorities  which  are  applicable  to 
&e  subject,  and  shall  endeavour  to  extract  firom  them  the 
true  principle  which  ought  to  govern  the  case. 
A  /«M  Oh     It  is  settled  that  a  feme  amefi  may  execute  by  wiU,  in 

^  iT^a  ^  favour  of  her  husband,  a  power  given  to  her  while  sole 

£lr  ^SSLS!  ^^«r  her  real  estate. 

to'SST  whS     '**  **^^-  Beamont,  (S  Bro.  P.  C.  308.)  a  treaty  of 

^JSSL  *^  '"'•'™g®  ^^  concluded  between  the  appeHant  and  his  in- 
tended wife.  She  then  conveyed  an  estate  ^  which  she 
was  seised,  in  trust,  and  with  the  declared  intent  to  suder 
a  recovery,  and  that  the  recovery  was  to  enune  to  the  uses 
and  upon  the  trusts  declared ;  which  were,  among  others 
that  the  wife  should  receive  the  rents  and  profits  for  her 
sole  and  separate  use,  for  life,  exclusive  of  her  husband ; 
and  if  she  should  leave  issue  then  upon  trust,  that  the 
trustees  should  convey  to  such  issue,  accofding  to  her 
direction  by  deed  or  will,  and  in  default  of  issue^  and  in 
case  she  survived  her  mother,  then  to  such  uses  and  per- 
sons as  she  by  deed  or  will  should  appoint.  The  reco- 
very was  suffered,  and  the  marriage  shortly  after  toolc 
place  :  (be  wife;,  during  coverture,  had  a  son,  and  sjwrvived 
her  mother,  and  made  her  wiD  in  which  among  other 
dispositions,  she  gave  to  her  only  son  the  estate,  with  a  re- 
servation in  favour  of  her  husband  of  one  half  of  the  pro- 
fits for  life ;  she  added,  that  if  her  son  should  die  dtaing 
his  minority,  without  lawfiil  issue,  that  she  then  •devised  aU 
ber  estate  to  her  husband;  the  app^ant,  in  fee,  9sA  she 
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directed  b6r  truBtees  to  conrey  her  trust  estate  to  such      IStS, 
uses  and  purposes  as  were  named  in  her  will.    She  also  ^^T'l^^w^ 
gave  all  her  personal  estate  to  her  husband,  and  made  him     Bi»^w»« 
the  sole  esecutor,  and  died.  ^''** 

Her  son  died  in  infancy,  without  issue,  and  the  appellant 
apprehending  that  he  was,  by  the  will^  entided  in  equity  to 
the  fee  of  the  estate,  and  to  have  a  conveyance  of  the  le- 
gal estate  from  the  trustees,  filed  his  bill,  in  1724^  against 
tile  heirs  of  his  wife,  and  s^inst  the  trustees,  praying  for 
a  conveyance  of  the  legal  estate. 

Lord  Chancellor  SSng  dismissed  the  bffl  on  the  ground 
that  the  appellant's  remedy,  if  any,  was  at  law. 

On  appeal  from  this  decree^  it  was  a  point  assumed,  that 
if  the  will  was  a  good  execution  of  the  power,  it  was  well 
executed  in  favour  of  the  husband.  The  objection  was^ 
that  the  power  was  not  well  executed  by  will,  because  a 
feme  eoverfs  will  of  land  was,  by  law,  void.  The  decree 
was  reversed,  and  an  order  made  that  the  Court  of  Chan- 
cery take  the  opinion  ct  the  K.  B.,  whether  the  will  was 
a  good  appointment  of  the  estate.  It  appears  that  the 
Court  of  Chancery  ordered  a  case  to  be  settled  for  the 
opinion  of  the  K.  B.,  and  we  have  no  further  report  of  the 
case.  ButinHeaWev.  Greenbank^  (1  Vesitfy  305.)  and 
in  Peacock  v.  Monk,  (2  Vesey^  190.)  Lord  ^ardtoicfee  cited 
the  case,  to  prove  that  a /erne  covert,  might  execute  a 
power;  and  it  was  stated  by  the  counsel  arguendo,  in 
Martboroiigh  v.  Goddphm,  (2  Vesey,  64.)  that  in  the 
K.  B.,  where  the  case  was  sent,  it  was  held  a  good  ap- 
pointment. 

Though  this  case  was  by  a  very  unusual  step,  referred 
to  a  court  of  taw,  yet  we  must  understand  the  decision' 
to  have  been,  that  the  will  was  a  good  execution  of  the 
pow;er  tn  e^utfy.  The  case  was  depending  before  an^ 
equi^  tribunal,  to  be  decided  upon  equity  principles ;  andr 
Lord  Jfar^'cfce,  in  referring  to  that  case,  says,  that  the 
point  had  been  so  determined  "in  this  court."    At  law. 
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1818.  such  a  wiD  is  ¥<»d  and  in  the  veiy  case  of  Pmooefe  v« 
Mmkf  we  find  a  dedaion  of  Ch.  J.  WtOa  cited,  in  which 
it  was  held,  after  a  consultation  with  the  other  judges,  that 
the  husband  could  not  give  power  to  his  wife  to  make  a 
*  will  of  land*  This  determination  meant,  and  it  could  onty 
mean,  that  the  derise  of  a  feme  cooei%  fliougfa  made  in  pur- 
suance of  a  power,  was,  equaify  with  a  will  made  without 
such  power,  void  in  a  court  of  law. 

This  eaily  dase  may,  therefore,  I  apprehend,  be  relied 
on  as  a  decisive  authority  in  &vour  of  the  equitable  tide 
of  the  husband  under  his  wife's  wiD,  executed  in  pursuance 
of  a  power  created  previous  to  her  marriage,  and  that  such 
a  tide  may  be  enforced  in  equity  against  the  heirs  at  law 
of  the  wife.  The  idea,  that  the  husband  is,  in  such  a  case^ 
to  be  deemed  a  volunteer,  seems  to  be  without  foundation ; 
stfid  though  it  was  mentioned  by  the  counsel  for  the  re- 
spondents, the  dedsion  o£  the  couit  of  appeals  shows  that 
the  objection  did  not  apply. 

But  in  that  case  the  estate  of  the  wife  had  been  con- 
veyed previous  to  her  marriage  to  trustees,  in  trust  for  such 
persons  as  she  should,  by  deed  or  will,  appoint  The  case 
is  not,  therefore,  in  all  respects  applicable  to  the  one  be- 
fore me ;  and  the  doctrine  in  Peocodb  v.  JIftmfc,  is  supposed 
to  be  &tal  to  the  present  claim. 

The  principal  question  in  Peacock  v.  M<mkj  (2  Vesey, 
190.)  was,  as  to  the  validity  of  the  wife's  will  of  land, 
purchased  by  her  during  the  coverture;  and  the  obser- 
vations of  Lord  Hardwkkej  on  which  great  reliance  is 
placed,  were  mete  dicta,  not  necessarily  arising  out  of  that 
case,  and  so  tb^  were  considered,  afterwards,  in  the  case 
which  I  shall  presently  mention,  before  Lord  Mrthis^km. 
Lord  Hardwiekej  admitted,  that  ^  a  woman,  on  her  mar- 
riage^ may  take  such  a  method  as  to  prevent  her  real  estate 
from  going  to  her  heir,  but  he  doubted  whether  it  couU 
be  done  but  either  by  way  of  trust,  or  of  power  over  a 
use.    Suppose,  he  says,  a  woman  having  a  real  estate  be- 
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fore  marriage,  and  either  before  or  after  marriage,  by  a  1818. 
proper  conveyance,  (if  after  marriage  it  must  be  by  fine,) 
conveys  to  trustees,  in  trust  for  herselF  during  Overture, 
to  her  separate  use,  and  then  in  trust  for  such  person  as 
she  by  deed  or  will  should  appoint,  and  in  default  of  ap^ 
pointment,  to  her  heirs ;  she  marries,  and  makes  such  an  ap- 
pointment. It  is  a  good  declaration  of  the  trust,  and  this 
court  will  support  that  trust.  So  it  may  be  done  by  her, 
by  way  of  power  over  a  use,  as  if  she  conveyed  the  es- 
tate to  the  use  of  herself  for  hfe,  remainder  to  the  use  of 
such  person  as  she  by  writing,  &c.  should  appoint,  and  in 
default  of  such  appointment,  to  her  own  use.  This  is  a 
power  reserved  to  her,  and  a  fenie  covert  can  execute  a 
power.  But  can  a  femt  covert  do  this,  so  as  to  bar  her 
bar,  by  a  bare  agreement,  without  doing  any  thing  to  alter 
the  nature  of  the  estate  ?  Can  a  woman,  having  a  'real 
estate  before  marriage,  in  consideration  of  that  marriage, 
enter  into  an  agreement  with  her  husband,  that  she  may^ 
by  writing  or  by  will,  dispose  of  her  real  estate?  This 
rests  in  agreement,  and  if  she  does  it,  thougl^  it  may  bind 
her  husband  from  being  tenant  by  the  curtesy,  that  arises 
from  his  own  agreement;  but  what  is  that  to  her  heir? — 
She  is  ay«me  covert,  under  the  disability  of  coverture,  at 
the  time  of  the  act  done,  and  if  she  attempts  to  make  a 
will,  the  instrument  is  invalid.  The  only  question  that 
could  arise,  would  be,  whether  such  an  agreement  between 
her  and  her  husband  would  not  give  her  a  right  to  come 
into  equity  after  marriage,  to  compel  her  husband  to  carry 
it  into  execution,  and  to  join  with  her  in  a  fine  to  settle  the 
estate  on  such  trust,  or  to  such  and  such  uses.  And  if  it  is 
such  an  agreement  as  the  court  would  decree  to  be  carried 
further  into  execution  by  a  proper  conv^ance,  then  the 
question  may  be,  whether  the  heir  is  not  to  be  bound  by 
the  consequences  of  that  agreement." 

It  is  then  admitted,  in  this  case,,  that  a  wife's  will  of 
land  may  be  good  in  equity,  by  way  of  execution  of  a 
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1818.      power,  provided  the  wife,  previous  to  the  marriage,  coa- 

N^^»v^  veyed  the  estate  in  trust,  for  purposes  to  be  declared  dur- 

Madiih     ingher  coverture,  by  deedorwiS;  or,  provided  she  pre- 

G'y^'-      viously  raised  a  use,  and  reserved  to  herself  a  power  over 

it.    Lord  Hardwicke  ouly  suggests  doubts,  whether  a  mere 

ante-nuptial  agi*eement  between  husband  and  wife,  while 

the  legal  estate  remains  in  her,  can  give  her  such  a  power 

of  disposition  during  coverture.    It  appears  to  me,  that 

To  MjMe^fliis  doubt  turns  more  upon  a  point  of  technical  formaliQr^ 

jUmM  of  her  than  upon  any  solid  ground  of  distinction,  or  real  principle 

cq«ity,  it  b' not  adapted  to  the  interest  of  families,  or  apparent  to  the 

SnttSS^Mtete  good  sense  and  understanding  of  mankind.    Why  should 

^irS^iniJSu] not  the  heir  himself  as  well  as  the  formal  trustee  standing 

SracMMit'T  behind  him,  be  bound  to  give  effect  to  the  power  of  ap- 

Sw*  SliSJSlPointment  reserved  to  the  wife! 

tSad^iE  '^^  ^^^  ^'  BramhaU  v.  Hall,  {Jimb.  467.)  first  brought 
^h&B^hSr^  up  the  question  upon  such  an  agreement,  without  any  con- 
paw«r  to  dij.  veyance  by  the  wife. 

raT  ectato.  Articles  were  entered  into  between  B.  and  his  intended 
tu^^aTen-  wife,  who  was  then  a  widow,  seised  of  an  estate  in  fee, 
Uebarto  •^' by  ^jjich  he 'Covenanted  that  she  should  have  power  by 
deed  or  will,  to  dispose  of  her  estate,  after  her  decease^ 
to  any  person  whatsoever,  and  that  he  would  do  any  act 
to  confirm  it.  After  marriage,  the  wife,  by  lease  and  re- 
lease, reciting  the  articles,  conveyed  her  estate  to  trustees, 
after  her  death,  to  the  use  of  her  natural  son  for  life,  with 
remainders  over.  Lord  ^ortkington  held,  that  the  wife 
having  the  legal  estate  in  her,  the  conveyance  was  not 
good  to  pass  the  estate,  either  as  a  conveyance,  or  an  exe- 
cution of  the  power. 

This  short  and  very  imperfect  note  of  the  case,  is  aU 
we  have  in  the  report,  and  it  would  seem  from  it,  that  the 
Chancellor  put  the  objection  on  the  ground  of  the  legal 
estate  not  having  been  conveyed  in  trust,  or  to  uses.  But 
in  the  next  case  that  followed  it,  and  decided  only  a  few 
months    afterwards,  Lord    JSTorihingtonj  referring  to  this 


Digitized  by  VjOOQiC 


CASES  IN  CHANCERY.  541 

case,  says  he  was  of  opinion,  that  there  was  no  merito-      1818. 
rioQs  consideration.    It  was  upon  this  ground,  then,  that  v^^v^^ 
the  case  was  decided,  and  so  it  has  been  viewed  by  Mr.     b>a»»b 
Sugdmj  in  his  accurate  ^  Treatin  of  Pomrs^^^  (p.  151.)    It 
may  then  be  considered  as  an  authority  in  favour  of  an  ap* " 
pointment  by  a  feiau  covert  resting  upon  an  ante-nuptial 
agreement,  and  without  having,  prior  to  the  marriage,  part- 
ed with  the  legal  estate.    If  the  power  had  been  void,  tlio 
Chancellor  would  not  have  recurred  to  the  want  of  merit, 
(for  so  I  understand  him,)  in  respect  to  the  object  of  the 
appointment  or  bounty.     If  the  husband  had  been  the 
grantee^  no  such  objection  could  have  been  made,  accord- 
ing to  the  case  before  Lord  iCuig  ;  and  that  case,  in  con- 
nexion with  this,  would  seem  to  contain  all  tne  principles 
requisite  to  support  the  present  biO. 

But  in  the  case  of  Wright  v.  EngUfiddj  ^Jbnb.  468. 
6  Bro.  P.  C,  156.  S.  C.)  which  was  decided  in  the  same 
year,  and  which  is  more  generally  known  and  cited  by  the 
name  of  Wright  v.  Cbcfogan,  Lord  Jforthmgtan  gave  the 
subject  a  deeper  investigation. 

In  this  case,  marriage  articles  were  entered  into  between 
the^intended  husband  and  wife ;  and  the  instrument  recited 
the  intended  marriage,  and  that  it  was  agreed  that  the 
wife's  existing  estate,  which  was  described  to  be  a  copy- 
hold estate  of  inheritance,  and  a  rent  charge  for  life,  toge- 
ther with  an  such  estate,  real  or  personal,  as  might  de- 
scend or  come  to  her  during  coverture,  should  be  to  her 
separate  use,  and  to  be  applied  as  she,  by  deed  or  will, 
should  direct  The  husband  covenanted  with  S.  and  B. 
who  were  also  parties  to  the  same  articles  of  marriage, 
that  her  property  should  be  so  subject  to  her  dispoution, 
and  that  he  would  execute  any  deed  to  secure  the  same  to 
her  separate  application  and  use.  A  moiety  of  a  trust  in- 
heritance, of  which  the  legal  estate  was  then  outstanding 
in  the  defendants  as  trustees,  and  of  which  she  had,  when 
the  marriage  articles  were  made,  a  trust  of  the  reversion 
in  fee,  descended  to  her  after  the  marriage,  and  the  case 
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1818.      says,  tbat  she  then  became  *' entitled  in  fee  simple  pos- 

Vi^^s^^^  session^^  to  her  moiety,  subject  to  the  performance  of  cer- 

,    B"^"«     tain  trusts.    She,  ailenvards,  made  her  will,  and  under  the 

^"■'-       power  reserved,  and  to  which  she  referred,  she  devised  h^ 
moiety  of  the  inheritance  to  trustees,  to  the  use  of  her 
husband  for  life,  remainder  to  the  sons  of  the  marriage 
in  tail  male,  remainder  to  the  daughters  of  the  marri^e  in 
tail  genera],  and  in  default  of  such  issue,  to  her  own  right 
heirs.    The  plaintiff  was  her  only  son  by  a  former  hus- 
band, and  the  question  was  between  him  as  her  bdr  at 
law,  and  the  second  husband,  and  his  surviving  daughters, 
who  all  claimed  by  appointment  under  the  will,  and  the 
marriage  articles.    He  filed  the  bill  to  have  a  convqraDce 
from  the  trustees,  and  they  filed  a  cross  bill  for  directions. 
Lord  MrthingUm  held,  that  the  will  in  connexion  with 
the  articles,  was  a  good  and  valid  appointment,  in  reject 
to  the  husband,  as  well  as  in  respect  to  his  children,  and 
though  he  is  made  to  say,  according  to  the  case  in  AnMer^ 
that  the  provision  being  for  children  was  meritorious,  yet 
by  the  decree,  the  provisions  in  the  will  were  equally  car* 
ried  into  effect  in  favour  of  the  husband.    He  said,  that 
^  if  a  woman  before  marriage,  retains  a  power  over  a  I^al 
estate,  to  be  exercised  by  way  of  execution  of  a  power, 
she  may  do  it.'* 

The  heir  carried  an  appeal  to  the  house  of  lords,  on  the 
ground  that  the  appointment  was  void  as  against  him,  and 
his  counsel  insisted,  that  the  only  mode  of  enabling  a  feme 
covert  to  dispose  of  her  inheritance,  washy  a  conveyance  be- 
fore marriage,  to  uses  or  trusts,  reserving  such  a  power,  or 
else  by  fine  afler  marriage,  with  a  deed  to  lead  the  uses  of  it, 
reserving  such  power  to  her  over  the  inheritance.  They 
said,  that  unless  one  of  those  methods  was  taken,  her  will  of 
real  estate  was  void,  and  could  not  bind  her  heirs,  though  it 
bind  the  husband  who  was  a  party  to  the  marriage  arti- 
cles ;  that  in  this  case,  the  power  rested  only  in  covenant, 
or  upon  articles  between  the  husband  and  wife,  without 
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any  estate  vested  in  trustees,  out  of  which  an  appoint-  1818 
ment  by  virtue  of  the  power  was  to  enure.  The  counsel  \^\^^ 
for  the  respondents,  on  the  other  hand,  urged,  that  as  the  BaADWH 
legal  estate  was  already  in  trustees,  any  formal  convey-  ^'»»»* 
ance  would  have  been  a  mere  declaration  of  trust,  and  the 
reasonableness  of  the  provision  in  the  will  was  also  urged«* 
The  decree  was  affirmed,  and  from  the  argument  of 
the  appeUant^s  counsel,  (who  were  no  less  men  than  De 
Grey  and  Yorke^)  it  is  evident  that  they  did  not  consider 
this  case  as  satisfying  the  rule  in  Peacock  v.  Monk,  requiring 
the  wife  before  marriage  to  convey  the  estate  in  trust,  or 
to  use,  with  a  power  reserved  to  direct  the  uses  or  trusts. 
Lord  Hardwicke^  clearly  alluded  to  the  solemn  act  and  deed 
of  the  wife  herself  altering  her  estate  before  marriage, 
and  by  her  own  free  act,  rusing  uses  and  trusts  for  future 
purposes,  as  being  requisite  to  sustain  the  power,  and  so 
did  the  distinguished  counsel  in  the  above  case.  Here 
was  no  such  act  of  hers,  and  nothing  but  simple  marriage 
articles  between  her  and  her  husband  as  in  the  present 
case ;  and  if  they  be  sufficient  in  all  cases  in  which  the  wife 
is  seised,  of  any  trust,  inheritance  or  reversion,  to  support 
her  will  during  coverture,  the  force  of  the  objection  is 
gone.  I  consider  this  case,  then,  as  containing  the  princi- 
ple, that  equity  will  carry  into  eflFect  the  will  of  a  fane 
cavertj  disposing  of  her  real  estate  in  favour  of  her  husband, 
and  to  relatives  who  are  not  her  heirs  at  law,  provided 
that  will  be  in  pursuance  of  a  power  reserved  to  her  in, 
and  by  the  ante^nuptial  agreement  with  her  husband.  It 
is  said,  however,  that  the  conveyance  of  her  estate  in  re- 
version, would  have  been  only  a  mere  declaration  of  trust, 
and,  therefore,  useless ;  but  might  she  not  have  transferred 
her  interest,  equalf^  as  if  it  had  been  a  legal  estate,  to  ano-  * 

ther  person,  subject  to  such  uses  as  she  should,  afterwards, 
during  coverture,  by  deed  or  will  declare?  She  might 
have  done  some  act  varying  her  equitable  interest,  and 
creating  new  trusts,  so  as  to  have  satisfied  the  scruples,  in 


Digitized  bv^VjOOQlC 


544  GASES  IN  CHANCERY. 

1618.      the  case  of  Peacock  y.  Monk.    But  this  was  not  done  or 
sJ^m"^^  required  in  the  above  case ;  and,  I  think,  Lord  Kenyon  was 
BftADitH     justified  in  referring  to  that  case,  (see  Doe  v.  Siopfc,  2 
.  o«»»-       Term  Rep.  695.)    as  evidence  that  the    doubts  of  Lord 
Hardmdee  had  been  removed,  and  that  a  bare  agreement 
by  marriage  articles  was  sufficient  to  support  the  will  even 
against  the  heir ;  and  Mr.  Sugden  {Treatise  of  Powen^  p. 
151.)  cites  it  as  evidence  of  the  same  fact.    It  was  said, 
in  the  argument  of  the  present  case,  that  Lord  Kenyan 
must  have  misunderstood  the  report  of  the  case  of  Wright 
^  ▼.  Cadogan.  I  should  doubt  that  exceedingly.  He  was  very 

familiar  with  equity  principles  and  practice,  and  probably 
understood  the  case  much  better  than  those  who  have  only 
the  printed  reports  as  a  guide,  for  he  had  been  several 
years  at  the  bar  when  that  case  was  argued  and  decided  in 
the  house  of  lords,  and  he  speaks  of  the  very  able  discus- 
sion it  received  in  that  house. 

The  case  of  Rippon  v.  Dowding^  {Amb.  565.)  puts  the 
question  completely  at  rest.  In  that  case  a  widow  was 
sdsed  of  a  freehold  estate,  and  previous  to  her  second 
marriage ;  her  husband  gave  a  bond  empowering  her  to  dis- 
pose of  her  freehold  estate,  by  deed  or  will,  notwithstand- 
ing .the  coverture.  The  wife,  afterwards,  by  will,  gave  her 
estate  to  her  younger  children  in  fee,  who  exhibited  their 
bSl  against  the  heir  to  have  a  conveyance  of  the  estate. 
The  case  of  Wright  v.  Lord  Cadogan  was  cited  as  being  in 
point,  for  the  prindple  there  determined,  which  was  the 
performance  of  the  marriage  ag^reeroent  as  against  the  heir. 
The  other  side  contended,  that  the  case  of  Wright  v. 
Ckidogan  diflfered  from  the  other,  inasmuch  as  in  the  one 
case  the  legal  interest  was  in  trusteeS|  and  in  the  other 
it  remained  in  the  wife. 

Lord  Camden  held,  that  though  the  two  cases  differed, 
in  respect  that  the  wife  had  only  an  equitable  interest  in 
the  one,  and  the  legal  interest  in  the  other,  yet  the  princi- 
ple of  determination  was  the  same  in  both ;  and  that  as 


Digitized  by  VjOOQiC 


CASES  IN  CHANCfi&Y.  545 

the  court  deereed  performance  of  the  agreement  in  Wrif^      1818« 
V.  Cadogatij  which  was  a  trust  interest,  it  will  do  so  in  ^m<^i^^|I 
this,  which  is  the  case  of  a  legal  interest    He^  accord-     Bmum 
in^y,  decreed  a  conveyance.  Qimw. 

This  decision  was  made  in  1769,  and  it  has  never  been 
directly  questioned,  and  certainly  not  overruled. 

In  Campion  v.  CoUinsonj  (2  Bro.  Ch.  Rep.  S8S,  384, 
385.)  it  was  admitted  by  the  counsel  for  the  plaintifl^  that 
if  there  be  an  agreement  prior  to  marriage  and  in  conside- 
ration of  marriage,  that  the  wiie  might  dispose  of  her  own 
property,  it  would  have  been  held  good  in  equity,  and  the 
wife  would  have  been  competent  to  have  bound  herself  as 
to  those  rights  which  the  marriage  gave  her,  against  the 
heir  of  the  husband.  The  counsel  on  the  other  side,  and 
who  represented  the  heir  at  law,  also  admitted,  that  a  co- 
venant before  marriage  would  have  given  the  wife  a  power 
to  dispose  by  will. 

Such  language  of  counsel  on  each  side  is  very  goou 
evidence  of  the  general  sense  of  fVestmuuUr  HaU  on  tbia 
point  of  law,  and  that  the  cases  in  Ambler  were  received 
as  decisive  authority.  Nor  do  I  apprehend  that  there  is 
any  thing  in  Hodgden  v.  Lioyd,  {2  Bro.  Ol  lbp.5S4.)  to 
weaken  the  force  of  this  conclusion. 

In  that  case  marriage  articles  were  entered  into,  by 
which  the  real  estate  of  the  wife  was  to  be  settled  to  the 
joint  use  of  the  husband  and  wife,  and  upon  the  survivor, 
for  life  ;  and  that  if  she  survived  him,  her  estate  was  to  be 
settled  to  her  own  use,  and  if  not,  the  estate  was  to  be  at 
her  own  disposal.  On  the  same  day,  and  previous  to  the 
marriage,  she  made  her  will,  and  gave  her  intended  husband 
all  her  estate,  absolutely,  and  made  him  sole  executor.— 
The  marriage  took  place,  afterwards,  on  the  same  day. — 
She  died  without  revoking  or  altering  the  will,  and  the 
husband  took  possession.  The  question  arose  between 
the  devisee  of  the  husband  and  the  wife's  heir  at  law. — 
Lord    Thwrkw  held,  that  articles   resting  in  agreement 
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1818.      gave  the  husband  an  equitable  estate  for  life,  but  that  die 

v^^v^^  will  was  reroked  by  the  subsequent  marriage.    The  great 

Bbabimu     pQint  ^ag^  whether  the  wiB  was  a  good  execution  of  the 

OiBsi.  power.  The  Chancellor  said  the  will  was  not  well  made 
under  the  power,  because  the  power  was  to  make  a  will 
after  marriage ;  but,  in  the  course  of  his  opinion,  there  is 
this  observation  thrown  out,  that,  ^^  with  regard  to  chattels, 
the  husband,  by  contract  anterior  to  the  marriage,  resting 
only  in  agreement,  could  authorize  her  to  make  a  will ; 
but  in  order  to  make  a  will  of  real  estate,  he  must  part 
with  the  legal  estate  to  trustees,  by  agreement;  whOst 
resting  in  agreement  only,  he  cannot  bind  the  heir.^' 

I  believe  that  here  is  a  mistake  in  the  report ;  for  the 
observation  is  directly  against  the  decision  in  Rippon  V. 
Dawding^  which  was  cited  upon  the  argument,  and  not 
questioned  by  the  counsel  for  the  heir  at  law.  They  put 
the  objection  to  the  will,  on  the  ground  of  a  revocation  by 
marriage,  and  that  it  was  not  in  pursuance  of  the  power, 
because  the  power  referred  to  an  act  after  marriage. — 
Lord  Thurlow  repeats  the  same  argument ;  whereas,  if  the 
agreement  was  insufficient  to  support  a  will  after  marriage, 
by  way  of  appointment,  the  case  would  have  been  put 
upon  that  ground,  and  have  cut  short  much  discussion. — 
Lord  Thurlcw  did  not  so  much  as  notice  the  case  of  Rippon 
V.  Dowding^  which  was  cited  upon  the  argument,  and 
which  he  certainly  would  have  done,  out  of  self  respect, 
at  least,  if  he  had  meant  to  question,  and  much  more  to 
overrule  it.  It  ought  farther  to  be  observed,  that  the 
counsel  on  each  side,  in  this  case,  also  cited  the  decision 
in  Wright  v.  Cadogarij  as  proving  that  an  agreement  before 
marriage  would  support  a  subsequent  disposition ;  and  the 
Attorney  (reneral  (who  was  afterwards  Lord  Alvardey) 
considered  it  as  resolving  the  doubt  of  Lord  Hardwidu^ 
whether  a  mere  agreement,  or  articles  executory,  would 
operate  as  a  conveyance.  He  stated  the  rule  to  be,  that 
there  was  no  distinction  in  that  court,  as  to  the  power  of  a 
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/erne  owert,  whether  the  estate  be  a  legal  era  trust  estate,      1818. 
and  that  articles  would  convey  to  her  a  power  of  disposing 
of  either  during  her  marriage. 

The  most  accurate  writers  who  have  discussed  this  ^"'*' 
subject,  such  as  Sugden^  {TVeatise  of  Powers^  151,  152.) 
Powefl,  {Woodh  Conveyancing  by  Povoell^  vol.  2*  p.  6.) 
and  ^Siherley^  {Treatise  on  Marriage  Seiikments^  p.  3S6,  7.) 
consider  the  doubts  of  Lord  Hardwicke  a?  clearly  resolved^ 
or  removed,  by  the  subsequent  cases  which  we  have  been 
considering.  They  all  unite  in  opinion,  that  it  is  not  now 
necessary  that  the  legal  estate  should  be  vested  in  any  in- 
different person,  as  a  trustee;  and  that  if  the  intended 
husband  should  covenant,  or  agree,  that  the  wife  might 
dispose  of  her  estate,  it  would  enable  her  to  do  so  in  equity.. 
'*  By  a  mere  agreement,"  says  one  of  them, "  when  entered 
into  before  marriage,  a /erne  covert  may  dispose,  in  equitji 
of  her  real  estate."  If  such  writers  are  not  to  be  cited 
as  authority,  (though  Powell  was  much  relied  on  in  a 
Pennsylvania  case,)  they  are  at  least  good  in  evidence  of 
the  sense  of  Westminster  HaU,  and  very  conclusive  evi- 
dence that  the  case  of  Rippon  v.  Dowding^  has  never  been 
shaken. 

The  questioh  raised  in  this  case  was  also  fully^£scussed 
by  the  supreme  court  of  Pennsylvania  ;  (2  DallaSy  199. 
1  JPeofes'lt^.  221..  S.  0.)  and  the  court  professed  to  de- 
cide  the  case  before  them  upon  the  settled  principles  of 
the  English  Court  of  Chancery. 

The  wife,  in  that  case,  before  marriage,  entered  into 
articles  of  agreement  with  her  husband,  and  one  /.  FT., 
by  which  it  was  agreed,  that  her  estate  should  be  for  their 
joint  use  during  coverture^  and  if  she  should  survive  him, 
the  whole  estate  was  to  remain  to  her  as  if  no  marriage 
had  taken  place ;  and  that  she  should  have  power,  by  wUI, 
to  dispose  of  the  same  to  such  persons,  and  for  such  uses, 
as  she  should  see  fit.  The  husband  covenanted  with  J. 
W.  to  suffer  this  power  to  be  carried  into  effect.    She 
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1818.      ittS^^  without  having  conveyed  the  estate  to  trustees^  aad 
^^^0r  ^j  had  no  issue,  and  by  wiU  devised  her  estate  to  her  nef^iews 
BftjLDifB     and  nieces. 
_  GiBfti.  Th6  point  was^  whether  the  wiU  was  suffietent  to  bar 

""""""'"'■"""  the  heir  at  law. 

It  ^as  held  by  all  the  judges,  (and  the  court  then 
consisted  of  JtPKeany  CUef  Jvistice,  Shippmj  Fedtes^ 
and  Bradfwi^  Justices,)  that  the  will  operated  as  a  good 
appointment  under  the  articles,  and  that  the  -heir  wae 
bound  withdut  any  legal  estate  being  vested  in  trustees* 
The  cases  of  Wright  v.  Cadogmiy  and  of  Riffcn  v.  Dow- 
ding,  were  considered  as  governing  the  case  and  settling 
the  law ;  and  the  chief  justice  admitted,  that  the  spirit  of 
the  former  of  those  two  decisions,  implied  the  same  doc- 
trine With  the  latter. 

The  counsd  for  the  plaintiff  endeavored  to  take  this 
case  out  of  that  of  Ripptm  v.  Dowdingy  on  the  ground, 
that  the  devisees  there  were  not  volunteers,  and  that  the 
provision  there,  for  the  younger  children,  was  meritorioos. 

Two  of  the  cases  already  examined,  sustained  the  pro* 
vision  for  the  husband ;  and  if  faKher  authority  was  want- 
ing, to  show  that  a  provision  for  him  is  deemed  meritorious, 
and  that  he  is  not  regarded  as  a  vdunteer,  we  have  H  in 
Sergeason  v.  Seaky^  (2  Mc  412.)  In  that  case,  a  widow 
had  a  power,  under  former  articles,  of  disposing  of  4,600 
pounds,  by  deed  or  will,  executed  in  the  presence  of  three 
witnesses,  to  any  person  she  should  appoint.  Previous  to 
her  second  marriage,  she,  by  articles  executed  in  the  pre- 
sence of  two  witnesses  only,  ai^oints  the  sum  of  3,000 
pounds^  out  of  the  4,000  pounds,  to  be  for  the  use  and 
benefit  of  her  intended  hutsfband  The  remaining  2,000 
pounds  she  made  a  voluntary  disposition  of  by  wiH,  but 
did  not  execute  it  in  the  presence  d*  three  witnesses. 
Lord  Hardmdu  held,  that  the  articles  upon  the  second 
marriage  was  a  good  appointment  within  the  pow^,  mud 
though  it  was  a  defective  appointment,  because  of  two 
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witneftses  only,  yet  the  court  would  supply  the  defect      IQIQ. 
where  it  was  executed  for  a  vakuMe  consideration.    But  Ig^^^i^ 
as  the  appointment  of  the  remaining  2,000  pounds  was     »^w 
not  far  a  valuable  consideration,  but  only  a  vobmtary  dis-      ^^^^ 
position,  the  defect  in  not  pursuing  the  power  was  not  to 
be  aided,  and  it  was  accordingly,  as  to  that  last  sum, 
deemed  a  void  appointment 

So^  Lord  EUon,  in  Parks  y.  Whiie,  (11   Vesey,  228.) 
when  speaking  of  the  power  of  disposition  of  a  feme 
eooerf,  over  estates  settled  to  her  separate  use,  observed, 
that  ^  the  court  had  no  difficulty  in  supposing   that  a 
woman,  having  such  an  interest,  might  give  it  to  her  hus- 
band as  well  as  to  any  one  else.    The  cases  never  intend- 
ied  to  forbid  that ;  and  if  he  conducts  himself  wdl,  I  do 
not  know  that  she  can  make  a  more  worthy  disposition ; 
though,  certainly,  the  particular  actoug^t  to  be  looked  at 
with  jealousy.^    Indeed,  it  is  a  clear  point  throughout  the 
]KK>ka,  that  a  married  woman  having  a  power,  which  is  a 
rigbt  to  limit  a  use,  may  appoint  to  her  husband,  in  like 
manner  as  the  husband  may  appoint  to  her.    (The  case 
mentioned  by  Oram,  Ch.  J.,  in  Laidi^s  Rep.  44.    Haider 
V.  Presiooy  2   Wib.  400.     Gilberts    Uses  and  TrusU  by 
fisgden,  150.  note.)    In  the  case  of  the  Melhodist  Episco- . 
p(d  (Amreh  v.  Jaqu/es^  (decided  in  Odober^  1817,)  in  which  *Ani€,  p.  m 
the  power  of  the  wife,  over  her  property,  was  largely  dis- 
cussed, it  appeared,  that  the  gifts  to  the  husband  had  been 
constantly  sustained ;  and  the  only  check  to  them,  sug^jest- 
ed  in  the  cases,  is,  that  they  were  to  be  more  narrowly 
inspected,  on  account  of  the  danger  of  improper  influence. 
If  iuif  made  in  pursuance  of  the  power,  and  at  the  same 
time  fairly  made,  there  is  no  pretence,  in  any  of  the  cases, 
that  a  gift  to  the  husband  is  not  to  be  supported. 

There  is  no  ground  for  the  suggestion,  that  a  husband, 
wiio  takes  under  a  wiU  founded  on  marriage  artides  like 
those  in  the  present  case,  is  amere  volunteer  widioqt  con- 
4idirataon.    The  principle  is  weB  established,  (MoMo- 
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18t8.      rough  V.  Godo^Atn,  2   Feaey,  78.)  that  where  a  person 

V^^v^^/  takes  by  execution  of  a  power^  he  takes  under  the  audio- 

BftADitR     pity  ^f  tiijii  power.    The  meaning  is,  as  Lord  Hardmdce 

^^n9t.      expresses  it,  that  the  person  takes  in  the  same  manner  as 

'WiMrtapenonif  the  power  and  instrument   executing  the  power  bad 

tacSnioraiMm-been  incorporated  in  one  instrument,   and  as  if  all  that 

Jw^kA^^hori'^^s  "^  ^^^  instrument  executing  had  been  expressed  in 

^^AtmySaS^iu  ^^^  pving  the  power.    Now,  the  marriage  articles  arc 

▼SSto  Urn  It  f^^"^^  ^^  ^^®  consideration  of  marriage,  which  is  a  good 

bif  wife,  intx'  and  valuable  consideration ;  and  the  provision  in  the  wiU 

power,  it  Bot  A  is  founded  on  the  same  consideration  as  if  it  had  been  a 

Marriagi  it  part  of  the   Original   ante-nuptial  contract    The  party 

Uefud*awrito^  who  claims  Under  the  execution  of  a  power,  makes  title 


tios  for  an  aate^  under  the  power  itself.  The  husband  is  frequently  called 
»D|iti«icootvMt.||,Q  next  friend  and  nearest  relation  to  the  wife;  he 
has  aright  to  administer,  and  he  takes  her  personal  pro* 
perty,  according  to  Lord  Thurlow^  (3  Bro.  10.)  on  that 
ground,  and  not  on  that  of  his  marital  rights.  It  is  a  ge- 
neral rule,  that  equity  will  execute  marriage  articles,  at 
the  instance  of  all  persons  who  are  within  the  influence  of 
the  marriage  consideration;  and  Lord  Macdei/iddy  in 
Osgood  V.  Strodey  (2  P,  Wm$,  253.)  considered  the  hus- 
band and  wife,  and  their  issue,  as  all  within  the  influence 
of  that  consideration.  A  late  case  in  chancery,  (iSutton  v. 
Ckitwgind^  3' Jlfer i«aZe,  249.)  only  held,  that  a  covenant, 
or  limitation  in  marriage  articles  to  strangers,  and  to  a 
iroAery  were  merely  voluntary,  and  not  to  be  protected 
and  rendered  valuable  by  the  consideration  of  marriage. 

Though  I  concur  in  the  intimation  of  Lord  Eldaoj  that 
the  husband^s  daim  to  his  wife^s  bounty  is  to  be  closely 
inspected,  and  wholly  free  from  symptoms  of  coercion 
and  undue  influence ;  yet  in  a  fair  case,  like  the  present, 
which  has  no  such  imputation,  and  where  there  were  no 
oflspring  to  claim  a  divided  attention,  I  think  the  wife's 
bounty  is  reasonable  and  just.  It  springs  from  the  best  of 
human  ties,  and  is  founded  on  the  warmest  aflfections  of 
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the  heart.     There  is  less  danger  of  improper  influence      1818. 
exercised  over  the  wife,  in  case  of  an  appointment  by  will 
than  by  deed ;  because,  a  will  made  in  execution  of  a 
power,  still  retains  all  the  properties  of  a  will,  and  is  re-      ^"'* 
vocable  at  the  pleasure  of  the  wife. 

Nor  is  there  any  weight  in  the  objection,  that  the  will  ^ya^**5^  ^ 
makes  no  reference  to  the  marriage  articles.    It  is  still  in  I?l^j[^ii^  "^ 
this  case  a  goi>d  execution  of  the  power.    The  rule,  astn^yetitu  a 
declared  in  Sir  Edward  Clere^scase^  (6  Co,  17  6.)   and  in  of  Ui«  powar; 
many  subsequent  cases,  (2  Bro.  Ch.  Rep.  300,  301.  303.  no     opentMn 
and  Bennet  v.  ^burrow^S  Vesey^  609.)  is,   that  if  a  will^^ 
be  made  without  any  reference  to  the  power,  it  operates 
as  an  appointment  under  the  power,  provided  it  cannot 
have  operation  without  the  power.     If  the  act  can  be 
good  in  no  other  way  than  by  virtue  of  the  power,  and 
some  part  of  the  will  would  otherwise  be  inoperative,  and 
no  other  intention  than  that  of  executing  the  power  can 
properly  be  imputed  to  the  testator,  the  act,  or  will,  shall 
be  deemed  an  execution  of  the  power,  though  there  be  no 
reference  to  the  power.    Here  the  will  can  have  no  effect 
without  the  power,  not  even  as  to  personal  property;  and 
if  the  power  operates   upon  it  all,  it  operates   equally 
upon  every  part  of  the  disposition. 

My   conclusion,   accordingly,   is,   that  the  plaintiff  is    The  heir  at 
entitled  to  the  relief  sought  by  the  bill ;  and  I  shall  decree  Sf^JT^'^eoD^ 
(hat  the  defendants  execute  and  deliver  to  the  plaintifl^  ^^  esZii«*^o  "^Sl 
his  expense,  a  release  in  fee,  to  be  approved  of  by  a  Mas-  ^•▼*»^- 
ter,  of  their  legal  right  and  title,  as  heirs  of  the  testatrix, 
to  the  house  and  lot  in  the  bill  mentioned ;  and  that,  as  to 
such  of  the  defendants  as  have  not  answered,  and  may  not 
be  within  the  jurisdiction  of  the  court,  that  they  be  per- 
petually enjoined  from  asserting,  or  enforcing,  their  title  or 
claim,  as  heirs  aforesaid,  to  the  same ;  and  that  no  costs 
be  allowed  by  either  party  as  against  the  other. 

Decree  accordingly. 
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Kara 

V. 

'"^        KiHG  against  Kiiio  &  Sharpe,  Administralcw  of  Kuifi. 

Whan  admiaiftntoi^  foU  the  lewdiold  eiteto  of  tiie  intettete,  tad  took  the 
ptomitfoij  note  of  tho  purchuer,  on  a  credit,  withoat  toy  leeBrity  for  the 
imyiMotof  the  porehaae  money,  the  edminiatmon  were  held  UaMo  to  thB 
heirs  for  the  amount,  the  parehaaerhaTing  hecome  inaolTfBt 

^      BILL  by  one  of  the  next  of  kin,  calling  on  the  defend- 
ants  to  account  for  a  «li8tributi?e  ahare. 

The  defendants  having  sold  the  leasehold  estate  of  the 
intestate,  and  taken  a  prpmis^oiy  note  of  the  purchaser  on 
credit,  without  any  security,  by  mortgage  or  otherwise,  and 
the  purchaser  having  paid  part  of  the  purchase  money, 
l^d  become  insolvent  before  the  residue  coqld  be  collect- 
ed, the  question  was,  whether  the  adminigtratan,  were  re- 
sponsible for  the  loss. 

U.  Bkecker^  for  the  plaintiff. 

W.  Hofe,  contra. 

The  Chancellor  directed,  that  the  administr^iorft  be 
isharged  with  the  whole  amount  of  the  purchase  mooqr, 
lioMisg  them  guilty  of  nef^igence  in  parting  with  the  lease- 
bold  estate  without  payment  or  eecuri^. 
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Bitowi?  against  W.  &  O.  Rickbtts,  Executors  of  C. 
Brewkrton,  deceased. 

CMU$f  midiegattu  wtt •xeeptiom  to  thefenenl nle,  that  ail imciobi  in- 
terestod  in  the  fond,  miifft  be  made  partie*. 

Where  there  are  teveral  legacies  given,  which  are  to  be  increased  or  dimin- 
iihed,  as  the  estate  shcndd  increase  or  diminish,  one  legatee  may  file  a  biD 
in  behalf  of  himseU^  and  the  other  legatees  who  may  choose  to  come  in, 
against  the  ezecntors,  for  an  account  and  payment.  Bat  where  the  bill  is  for 
the  residue,  all  the  retiduary  UgaUu  most  be  made  parties 

Whetfa  tfaeplamtiff,  hi  his  bill,  sets  ap  a  claim,  iad^endent  of  the  will,  to 
part  of  the  property  devised  ia  trast  to  pay  the  legacies,  he  most  elect  to 
waive  his  claim,  or  wait  until  it  be  determined,  before  he  can  call  for  an  ac- 
eomt,  or  payment  of  part  of  his  legacy. 

THE  bill  which  was  iUed  by  the  plaintiii^  in  behalf  ofs^^ua^Mhr 
himaelf^  and  such  other  legatees  ^f  Catharine  BrewerttmyM, 
deiceased^  as  might  choose  to  come  in  and  contribute  to  the 
expense  of  the  suit,  stated  that  C.  £.,  on  the  5th  of  Jtmsj 
1815,  made  her  will,  by  which  she  devised  all  her  estate, 
real  and  personal,  to  her  executors,  in  trusty  to  sell  the 
stflSie,  and  out  of  the  proceeds  of  the  rents,  profits,  and 
sales  of  the  i*eal  estate,  in  the  first  ward  of  the  city  of 
•/Wi^-Forfe,  constituting  one  separate  fund,  to  pay  debts, 
and  fanerd  expenses,  and  also,  certain  legacies  which 
were  specified,  to  near  twenty,  and  among  which  was  one 
to  W.  if  S.  Bronmj  of  3,600  dollars  to  be  equally  divided 
between  them,  &c.  That  if  the  said  fiaid^  should  prove  de- 
ficient, or  exceed,  &o.  then  the  legacies  were  to  be  de- 
creased, or  increased,  in  proportion,  &c.  The  testatrix 
died  in  Jtme,  1815 ;  and  the  bill  further  stated,  that  the  tes- 
tatrix was  mistaken  as  to  her  bring  the  proprietor  of  lot  No. 
27.  (part  of  the  real  estate  directed  to  be  sold,)  that  the 
plaintiff*  believed  it  to  have  been  the  property  o(  Stephen  Ri- 
chardy  and  had  devolved  on  the  plaintiff  as  one  of  his  devi- 
sees; the  plaintiff  prayed,  that  his  rights,  if  any  he  had,  might 
be  preserved,  notwithstanding  the  bill ;  and  that  he  might 
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1818.      not  be  compeUed  to  make  the  oiber  legatees  parties.    Tie 
v^pv^^  plaintiff  further  stated,  that  the  executors  of  C.  B.  had 

Bmwh  proved  the  will,  had  possessed  themselves  of  all  the  real 
RicK«TTf.  and  personal  estate  of  the  testatrix,  &c.  had  received  rents, 
collected  debts,  and  sold  property,  and  received  the  pro- 
ceeds, &c.  the  amount  of  which  was  not  only  suficient 
to  pay  debts  and  legacies,  but  would  greatly  increase  the 
latter,  &c.  That  fV.  Brown  had  died,  and  the  plaintiff 
had  become  entitled  to  his  moiety  of  the  3,500  dollars,  no 
part  of  which  had  been  paid,  &c.  Prayer  that  the  de- 
fendants may  set  forth  an  account  and  the  disposition  of 
the  assets,  &c.,  and  may  be  decreed  to  pay  the  plaintiff 
the  said  legacy,  &c. 

The  defendants  answered,  and  proofs  were  taken  in  the 
cause,  which  came  on  to  be  heard  this  day. 

Slumber  80ft.  J^uff,  foT  the  plaintiff.  To  show  that  the  plaintiff  might 
sue  for  himself  and  those  who  might  elect  to  come  in  as 
parties,  he  cited  2  Ch.  Cos.  124.  178.  Mtf.  PL  145. 
2  Freman^s  Rep.  9.  a.     13  Fe«ei/,  397.     16  Vest^  326. 

Riggs^  contra,  insisted,  1.  That  the  defendants  being 
trusUis^  and  the  plaintiff  claiming  as  one  of  the  cestui  fue 
tmsUf  he  could  not  support  this  bill,  for  want  of  proper 
parties,  as  the  other  ustm  que  tnuts,  were  neither  plain- 
tiffs, nor  defendants  ;  2.  That  as  the  bill  states,  that  a  lot 
of  land,  part  of  the  property  devised,  and  of  the  fund  out 
of  which  he  seeks  payment  of  the  legacy,  belongs  to  him 
and  not  to  the  estate  of  the  devisor,  the  bill  must  be  dis- 
missed, or  the  plaintiff  be  compelled  to  elect  to  claim  ^m- 
der  the  will,  and  extinguish  his  pretended  claim  to  that 
part  of  the  trust  estate,  before  he  can  call  for  an  account, 
as  a  legatee. 

The  Chancellor.  1.  The  first  objection  made  at  the 
liearing  is  a  want  of  proper  parties. 
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It  is  coAtended  on  the  part  of  the  defpndaDfs,  tba^  al}      18lj|. 
the  legatee$  conceraed  in  the  fund  out  of  irhicb  thp  3;500  Sfjfy^l^ 
dollars  claimed  by  the  bill  is  to  arise,  ought  to  have  bf  en 
made  parties. 

This  question  of  parties  is  frequently  perplepng,  an4 
difficult  to  be  reduced  to  rule ;  but  it  is  stated  in  tb^  books, 
that  creditors  and  legatees  form  exceptions  to  th^  gje^^ 
ral  rule,  that  all  persons  interested  in  the  fund  must 
be  parties.  One  creditor,  or  one  legatee,  may  sue  on  be- 
half of  himself  and  the  rest,  and  the  others  may  come  in 
under  the  decree.  The  case  of  creditors  is  a  familiar  i^* 
ception,  and  the  exception  as  to  legatees,  not  being  reri- 
dmry  l^atees^  seems  to  be  equally  well  known. 

In  Haycock  v.  Haycock^  (2  Chan,  Cos.  124.)  thjcre  .were 
separate  legacies  to  A^  JB.,  and  C,  and  B.  sued  the  e^ecu"" 
tor,  who  pleaded  in  abatement  the  legacy  to  C,  fmd  that 
by  the  will,  (as  in  the  present  ca^e,)  the  legacieis  were  to 
be  increased  or  diminished  as  the  estate  should  ipcrieafaie 
or  diminish,  and  that  C  ought  to  be  a  party,  ^for  ih^t  the 
account  with  the  plaintiff  would  npt-conclude  C,  and  w  the 
defendant  would  be  put  to  two  accounts,  ^nd  doifble  proof 
and  charge.^' 

The  objection  was  here  placed  in  the  strongesit  point  of 
view;  yet  it  was  urged,  on  the  piher  «de,  that  where 
legacies  were  given  to  divers  persons,  each  alone  might 
sue  for  his  legacy,  and  the  defendant  was  ordered  to  f|i- 
swer. 

The  same  objection  was  raised  by  the  executotr  against 
a  suit  by  one  legatee,  in  the  AUomey  Gmeral  v.  Ryder, 
(2  Chan.  Cos*  98.)  and  it  met  with  the  same  f^te. 

It  was  conceded,  by  the  counsel  on  each  side,  in  Chodv. 
BUmUj  (13  Veseyy  399.)  that  bills  by  creditors  and  lega- 
tees were  exceptions  to  the  general  rule  requiring  all  par- 
ties ;  and  that  one  might  sue  on  behalf  of  himseUf  and  the 
rest ;  but  it  was  admitted,  that  in  bills  for  the  residue, 
all  the  residuary  legatees  must  be  parties,  and  so  it  was 

Vol.  m.  71 
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1818.      1^^  '^  Panans  v.  JVeotBe,  (  3  Bro.  Chan.  Rep.  365.)  The 
K^w^^  same  rule,  with  the  same  exception,  was  declared'  by  Lord 
Bmow»      EUbm,  in  Cockbum  v.  Thmpsony  (16  Fewy,  327,  328.) 
Ricnm.        It  seems  to  be  deemed  material  in  these  cases  of  credi- 
""""""""""^^  tors  and  legatees,  that  the  bill  should  be  stated  to  be  on 
behalf  of  the  plaintiff,   and  all  the  other  persons  con- 
cerned in  the  subject  matter,  so  that  the  others  may  all 
come  in  under  ibe  decree.    (Sir  J.  Strangey  in  2  Fesey, 
SIS.     Chancey  v.  JIfajf,  Prec.  in  Own.  592.     Good  v. 
Bkuntt,  IS  Fesey,  399.) 

In  Wiser  v.  BlacKbfy  (1  Johns.  C&i  Rq).  438.)  the  same 
rule  was  noticed,  that  in  a  bill  by  a  creditor  or  lq;atee,  it 
was  not  necessary  to  make  any  other  person  than  the  exe- 
cutor or  personal  representative,  a  party;  and  decisions  to 
that  effisct  by  Lord  Hardmcke  and  Lord  Bosshfn  were  re- 
ferred to.  Thei¥  is,  consequently,  nothing  in  the  first 
objection. 

2.  Another  objection  is,  that  the  plainti£^  in  his  biH, 
advances  a  claim  indq>endent'of  the  will,  to  part  of  the 
very  fund  from  which  his  legacy  arises,  which  claim  is 
repugnant  to  that  set  up  as  a  legatee. 

The  lot  No.  27,  mentioned  in  the  will,  constituted  part 
of  the  fund  out  of  which  the  legacies  to  the  plsintiff  and 
others  wereto  be  pidd,  and  the  plaintiff  cabnot  havethepro- 
ceeds  of  that  lot,  as  a  legacy,  and  yet  set  up  a  claim  to  that 
lot  in  his  own  right,  adverse  to  the  title  of  the  testatrix. 
The  daim  must  be  abandoned  or  disposed  of,  before  he 
can  be  entitled  to  the  legacy.  'Nor  is  it  sufficient  for  the 
plaintiff  to  claim,  for  the  present,  his  propoition  of  the  lega- 
cy arising  out  of  the  residue  of  the  fsnd,  and  leave  his 
claim  as  a  legatee  on  the  disputed  part  of  the  fund,  to 
abide  the  future  event  of  the  daim.  This  would  be  mul- 
,  tiplying  suits,  and  might  render  the  defendants  liable  to 
another  account  for  his  proportion  of  the  proceeds  of  that  lot, 
after  the  plaintiff's  claim  had  been  determined  against  him. 
He  must  come  into  court  upon  such  terms,  as  that  the  ac- 
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court  to  be  taken  and  decree  made  in  this  cause,  will  de-       1818. 
termine  his  entire  right  as  a  legatee.    He  must  either  v^<^^ 
waive  his  claim,  or  wait  until  it  be  determined.    The  court      ^^ 
never  will  permit  a  plaintiff  to  divide  an  entire  demand    ^^""•' 
into  parcels  and  to  make  different  suits,  in  succession, 
when  one  would  be  sufficient. 

The  plaintiff  must  be  put  to  his  election ;  and  there  are 
some  minor  points  which  need  not  be  discussed ;  but  I  wiB 
endeavour  to  embrace  in  the  decree  all  the  points  in  this 
case  of  "  entangled  equity." 

The  following  decree  was  entered:  "That the  com-  i>wee: 
plainant,  within  thirty  days  release,  to  the  defendants,  as 
executors,  aforesaid,  and  for  the  exclusive  benefit  of  the 
fund  mentioned  in  the  wHl,  at  his  dection,  either  all  his 
right  and  title,  as  a  claimant  to  lot  No.  27,  in  the  pleadings 
mentioned,  or  all  his  right  and  title  as  a  legatee,  to  any 
part  of  ihe  proceeds  of  the  said  lot,  and  execute  and  de- 
liver such  release  to  the  defendants,  or  their  solicitor,  for, 
and.  on  their  behalf^  after  the  same  shall  have  been  ap- 
proved of  by  one  of  the  masters  of  this  court,  or  that  the 
bill  stand  dismissed :  •Snd  it  is  further  ordered,  adjitdged^ 
and  decreedj  that  in  case  such  release  of  his  right  and  title, 
as  a  clatmant  of  the  lot,  be  given,  that  it  then  be  referred . 
to  one  of  the  masters  of  this  court,  to  take  and  state  an 
account  of  the  said  fund,  and  of  the  debts  and  funeral  ex- 
penses, chargeable  thereon ;  andthatthe  defendants  as  soon 
as  conveniently  may  be,  after  such  release,  shall  have 'been 
duly  executed  and  delivered,  cause  the  said  lot  to  be  sold 
at  public  auction,  on  reasonable  previous  notice,  and  that 
the  proceeds  arising  therefrom  be  included  in  the  said  ac- 
count :  But  that  if  such  release  of  his  right  and  title,  as  a 
legatee,  be  given,  that  then  the  said  account  be  taken  exclu- 
sive of  the  said  lot  or  its  proceeds  :  And  Jurfhtfy  that  in 
taking  such  account,  the  legacy  to  Paul  R.  RandaU  is  to 
be  considered  subject  to  the  same  increase  or  dimunitioD 
as  the  other  legacies ;  and  the  Master  in  taking  the  account 
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1818.      of  the  debts,  if  any  existing,  and  chargeable  on  the  estate, 

v^v-^iM  include  the  demand  of  the  plainti^  If  any,  as  a  creSStofy 

"j^^      and  that  he  specialfy  report  the  proofs  and  allegations  be- 

Shjerwoop.   fore  him  in  respect  to  such  demand ;  and  in  case  of  such 

■  reference,  the  question  of  costs,  and  all  other  and  further 

questions  are  m  the  mean  time  reserved." 


Troup  ugainA  Sherwood  &  Wood. 

Vfhm  ftfttt  (QbUeation  pftn«d,  a  party  filet  orHdes,  and  giTaa  noHea  of  Ika 
•nndaatfam  of  witneMai  to  iinpeaeh  the  credit  of  former  witoeaaes;  the 
•dverae  perty  any  ezamine  witaetaea  to  aupport  the  credit  of  hia  witneaaea 
who  hayiB  already  depoaed;  and  is  entiUed  to  a  rule  to  produce  witneaaea, 
andpaae  pttbUeaticte,  aa  in  other  caaea. 

A  copy  of  artielea  filed,  With  notice  of  the  examiiintioii  todiaeredit  wHaeaaea, 
mnat  be  tenred  on  the  adverae  party,  within  14  dayi  after  obtaining  a  eopy 
of  the  depofitiona. 

And  copjea  of  tfie  inUrrogtUorUt  to  be  adtninistcred^to  the  wiineuea,  mnat  he 
lamiahed  to  the  adTcrae  party,  ate  dnya,  at  leaat,  before  the  diry  ata%Bod 
for  their  examination. 

Jt  itimBt  that  articles  to  iihpeaeh  the  credit  of  witnesaes  after  pohlicatioa 
paaaed,  mtcf  be  filed  after  the  cavae  haa  been  set  down  for  hearing. 

The  rale  of  eridence  as  to  impeaching  the  credit  of  witneaaea  who  hK?e  been 
examined,  shoald  be  the  same  in  equity  aa  at  law:  The  inqniry  ought  to  be 
general,  as  to  the  genenU  thttraeUr  of  the  witness  for  veraeUg. 

But,  U  asean,  fbH  on  a  apteitU  appDcation  of  the  oodrt,  the  Inqniiy  au^  be 
allowed  to  go  beyond  the  general  credit,  as  to  particnkr  facta  affecting  hia 
character,  provided  those  facts  are  not  material  to  the  matter  in  iaaoe  be- 
tfreen  the  parties. 

Ifmnmber  9CI.  ^'f^^  VECHTEJf,  for  ^e  defiradants,  mored  to  pass 
pid>licfition  (of  depositions  taken  to  impeach  the  credit  of 
the  plaiittiff's  witnesses)  in  this  cSuse,  inskmkr.  He  read 
the'iffidaTit  of  8.  one  of  the  defendants,  and  who  is  soK- 
citorfdr  theother,  staiitig,  that  on  the  4th  (^  Atgaa  last^ 
he  first  ^scdirtaiiled  that  publication  had  passed  in  this 
cause;  and  he  made  application  to  the  court  on  the  17th 
pf  Jbigust,  for  leave  to  examine  other  witnesses,  vrhkh  wiEis 
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denied.    That  on  the  17th  of  October  last,  he  renewed'     IBlSk 
the  application,  on  affidavits  more  precise  as  to  facts  and  \0^M^^r 
dates,  but  it  was  again  refused.    That  about  the  first  qf     "^^^ 
October  last,  he  obtained  copies  of  the  depositions  of  the   Abskwoopw 
plaintiff's  witnesses,  and  having  ascertained  facts  vrYAA 
induced  him  to  believe  that  the  testimony  was  untrue  in 
several  important  particulars,  he  prepared  articles  to  im* 
peach  the  testimony,  and  interrogatories  to  several  wit- 
nesses to  be  examined,  for  that  purpose ;  and  gave  notice 
of  their  examination,  before  the  eiaminer,  at  Utica^  on  the 
30th  of  October  last.    That  he,  this  day,  proposed  to  the 
plaintiffs  to  consent  to  have  pubUcation  pass  as  to  those 
depositions,  so  that  the  defendant  might  be  ready  fcMr  hear- 
ing at  the  next  court ;  but  the  plaintiff's  solicitor  refused 
his  consent,  and  the  cause  is  noticed  for  hearing  on  IFed* 
nesday  next 

Van  Buren^  (Attorney  General,)  and  Henryy  contra. 
They  read  affidavits,  stating,  that  three  witnesses  were  ex- 
amined on  the  part  of  the  plaintiff^  in  My^  I'd! 7,  and  the 
rule  for  publication  passed  in  December  last  That  on  the 
19th  of  October  last,  the  cause  was  set  down  for  a  bear- 
ing on  the  11th  of  JVboember  instant,  and  notice  thereof 
served  on  S.^  one  of  the  defendants,  on  the  24th  of  Octa* 
ber.  That  on  the  26th  of  Octobfr^  the  pldntiff's  soUckor 
received  notice  that  articles  had  that  day  been  filed^  im-f 
peaching  the  plaintiff's  witnesses,  with  a  oc^y  of  the  itir 
terrogatories,  and  notice  of  'the  examination  of  certain 
persons  in  UHca,  on  the  30th  of  October.  The  noHce  men- 
tioned, that  the  defendants  intended  to  examine  five  wit- 
nesses, who  were  named,  to  the  credit  of  the  tluree  wit- 
nesses already  examined  in  the  cause.  There  were  eix 
inteihrogatories^  some  of  which  inquired  as  to  all  the  facto 
and  merits  of  the  cause ;  and  the  arHdes  filed  to  discredit 
the  testimony  of  the  plaintiff's  witnesses,  not  only  stated 
that  the  witneeses  were  of  bad  character,  &&,  but  stated 
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1818.  the  particular  facts  in  their  depositions  which  were  alleged 
to  be  untrue.  ' 

The  counsel  for  the  plaintiff  insisted,  that  the  motion 
a»«RwooD.  ought  not  to  be  granted,  1.  Because  the  notice  and  copy 
of  the  artides  were  not  served  within  14  days,  according 
to  the  27th  rule  of  the  court : 

2.  Because  the  interrogatories  were  not  served  six  days 
before  the  examination,  according  to  the  28th  rule  of  the 
court: 

3;  Because  the  articles  were  drawn  and  served  after 
the  cause  was  set  down  for  a  hearing,  and  notice  thereof 
served : 

4.  Because  the  interrogatories  were  not  confined  to  the 
diaraeier  of  the  witnesses  intended  to  be  impeached,  but 
induded  various  material  facts  in  issue  between  the  par* 
ties: 

5.  Because  a  motion  to  pass  publication  on  these  ar- 
ticles without  a  previous  rule  to  produce  witnesses,  would 
deprive  the  plaintiff  of  an  opportunity  to  rebut  the  testimo- 
ny of  the  defendant's  witnesses,  &c. 

The  Chancellor.    The  motion  on  the  part  of  the  de- 
fendants, is  for  a  rule  to  pass  publication,  instarUer,    The 
publication  here  alluded  to,  does  not  relate  to  the  testimo- 
ny taken  in  chief;  for  as  to  that  testimony,  publication  has 
passed  long  ago.    It  relates  to  the  testimony  which  is  pre- 
sumed to  have  been  taken  within  a  few  days  past,  before 
the  examiner  at  UHca^  in  order  to  impeach  the  credit  of 
one  or  more  of  the  plaintiff's  witnesses. 
Tliere  are  several  objections  to  this  motion  : 
1.  If  we  were  to  assume,  in  favour  of  the  defendants, 
that  the  testimony  bas  neen  regularly  and   duly   f ;  ken,  the 
rtaintiff  is  entiled  to  a  rule  to  produce  witnesses,  and  to 
pass  publication,  in  this  case  as  in  all  others.    He  is  at 
liberty  to  examine,  on  his  part,  to  support  the  credit  of  his 
vntaesses,  and  depositions  taken  upon   such  an   occa- 
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sioD,  must  be  published,  as  in  other  cases.    The  rule  is  so      1818. 
laid  down  in  the  books  of  practice.     {Gilberts  F.  Rama-  ^«^x^^ 
nam,   148.     1  Harrison's  Ch.  Prac.  611.)     The  plaintiflf      '^^ 
is,  then,  entitled  to  his  successive  rules,  to  produce  Nint- , 
nesses,  and  pass  publication,  of  three  weeks  each,  accord- 
ng  to  the  settled  practice  of  the  court.    But, 

2.  The  examination,  of  which  publicatioti  is  now  sought, 
was  irregular ;  for  a  copy  of  the  articles  filed  to  discredit 
tlie  witnesses,  together  with  notice  of  the  examination, 
ought  to  have  been  served  on  the  adverse  party  witliin 
fourteen  days  after  obtaining  a  copy  of  the  depositions. 
Rule  27.)  The  defendant  who  acts  for  himself  and  as 
solicitor  for  fatPbo-defend^nt,  admits,  that  he  obtained  a 
copy  of  the  depositions  about  the  1st  of  October,  and  it 
was  not  until  after  the  26th  of  October  that  the  articles 
were  filed  and  the  notice  given.  There  has  been  no  ap- 
plication to  the  court  to  enlarge  the  time  in  this  case,  nor 
does  any  sufficient  reason  appear  why  the  rule  was  not 
complied  vrith.  The  consequence  is,  according  to  the 
language  of  the  rule,  that  ''the  cause  is  not  to  be  delayed 
on  account  of  such  examination  ;^^  and  it  must  be  delayed,^ 
if  we  support  the  examination ;  for  the  plaintiff  in  that 
case,  will  be  entitled  to  his  rule  to  produce  witnesses.  If 
the  examination  be  supported  at  all,  it  must  be  upon  the 
admission  of  all  the  rights  of  the  opposite  party. 

3.  Another  objection  to  the  regularity  of  this  examina* 
tion  is,  that  the  interrogatories  were  not  furnished  six 
days  before  the  day  assigned  for  the  examination,  which 
was  requisite  by  another  settled  rule  of  the  court  (Rule 
68.) 

Either  of  these  grounds  are  fatal  ta  the  motionr 
It  was  urged,  also,  that  such  a  charge  could  not  be 
made  after  the  cause  was  set  down  forbearing.    I  find, 
in    Russd   v.   Mdnson^    {Dickens,    532.)   that   the    ap- 
plication was  held  regular,  after  the  cause  had  been  set 
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MM.  cbwn,  ttod,  tberc^^re,  I  do  not  place  myself  at  present, 
vpon  that  point 

But  the  biterrogatcniefi,  and  the  articles  impeaching  tfie 
wilnesees,  have  been  produced  and  commented  upon ;  and 
'ftUnk  the  occasion  requires,  that  I  should  take  some  no- 
tice of  the  exrent  to  which  this  inquiiy  is  attempted  to  be 
Mvied.  It  is  plain  to  perceive,  that  the  interrogatories 
do  go  into  the  merits  of  the  issue,  under  pretence  of  ex- 
sarimng  as  to  credit  only.  Hiis  cannot  be  permitted ;  for 
it  would  be  indirectly  fc««aking  down  those  ancient  and 
salutary  rules,  which  require  the  examination  on  the 
merits  to  be  dosed  as  soon  as  publicatioik^p  passed. 

it  oMy  be  somewhat  difficult  to  recondlPui  the  cases, 
and  to  define  the  precise  limits  within  which  these  special 
cxaniiBations  are  to  be  confined.  I  have  endeavoured  to 
discover  die  principle  on  which  they  ought  to  rest. 

In  Otfi  V.  Wa^stm^  (3  .Oik.  621.)  Lord  Hardwicke  said, 
that  at  law  you  could  only  examine  to  the  general  credit, 
but  diat  in  etfoty  the  witness  must  be  able  to  answer  any 
ptftioiiar  charge,  because,  by  the  mode  of  the  examina- 
tioq,  he  has  time  for  recollection.  The  reason  assigned 
is  not  sufficieat  for  the  distinction;  and  the  reporter,  Mr. 
Mcyn$i  adds,  by  way  of  qwerey  whether  there  be  any  such 
distinction.  He  says,  that  Mr.  Cappen,  an  eminent  and 
experienced  practitioner,  told  him,  that  examinations  to 
liie  credit  were  general  here  as  well  as  at  law,  and  so  was 
Ae  form  of  the  interrogatories. 

The  doubt,  in  this  case,  is  perfectly  warranted  by  the 
authority  of  Baron  Gilbert,  {Forum  Romanum^  147,  8.) 
who  says,  that  the  rule  of  evidence  is  the  same  here  in 
equity,  as  it  Is  at  law,  and  that  the  inquiry  only  relates  to 
those  crimes,  or  that  general  bad  character,  which  would 
disqualify  or  discredit  the  witness  at  law. 

In  PurceB  V.  Jlf^.^!imara,  (8  Fesei/y  824.)  the  point  was, 
however  considered  as  unsettled,  even  aAer  the  accession 
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of  LmrdEUm ;  and  it  underwent  much  discussion  in  that      isig^ 
case.  ^■^1'^^ 

The  motion  there  was  for  leave  to  exhibit  articles  as  to      T»ovp 
the  credit  of  a' witness,  inteirogating  him  as  to  particular  Sasmwoo*. 
facts,  whether  he  had  not  been  a  woollen  draper,  and  in-  " 

solvent,  &c. 

The  counsel  against  the  motion  contended,  that  the  only 
point  to  which  they  could  examine,  was  the  general  one^ 
whether  the  witness  had  credit  to  be  believed  on  his  oath, 
and  that  there  was  no  instance  of  liberty  given  to  contra- 
dict any  fact  sworn  to  in  the  depositions  published. 

But  the  counsel  on  the  other  side  mentioned  instances 
of  such  examinations,  going  into  particulars;  and  thenar 
.  ture  of  those  particulars,  is  worthy  of  notice.  In  one 
case,  the  witness  had  deposed  in  chie^  that  she  had  lived 
with  the  defendant  in  the  particular  capacity  of  a  milk 
maid ;  and  the  charge  against  her  credit  was,  that  she  did 
not  hve  with  him  in  that,  or  any  other,  capacity.  In  an- 
other case,  the  witness  had  stated,  that  she  was  a  widow, 
and  the  charge  was,  that  she  was  a  wife  to  the  defendant. 
It  will  readily  be  perceived,  that  those  were  cases  of  a 
particular  solitaiy  &ct,  although  dehors  the  matter  in 
controversy,  and  that  they  had  not  the  remotest  connec'- 
tion  with  each  otiier.  The  fact  stood  distinctly  by 
itself  and  no  art  or  stratagem  could  conduct  the  inquiiy 
to  the  forbidden  ground  of  the  matter  in  issue.  Lord 
EUm  obseived,  that  if  you  were  to  examine  as  to  what 
was  material  in  the  cause,  under  colour  of  examining  to 
the  credit,  the  allegation  in  favour  <^  such  examinations 
would  be  made  in  every  case,  and  would  be  endless.  He, 
accordingly,  concluded,  that  the  party  was  at  liberty  to 
examine  by  general  interrogatories  to  credit,  and  as  to 
such  particular  facts  only  as  were  not  material  to  what 
was  in  issue  in  the  cause. 

We  are  to  bear  in  mind,  that  the  case  in  which  this  de- 
cision was  made,  was  only  as  to  the  inquiry,  whether  the 

Vol,  III.  T2 
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1818.      witness  bad  been  a  wooOen  draper,  and  wbether  he  bad 
\,j/^^t^^  been  insolvent. 

TkMvr         Tbe  rule  in  this  case  was  implicitly  foHowed  in  Wmd  v. 
BKamwMn.   lUmmeftm;  {9  Vmy^  145.)  and  in  CbriovT.  Jfe^(10 

"  Vmjh  40.)  Lord  fiU9fi  explained  more  at  large  die  prift- 

ciples  of  hit?  former  decision.  He  sazd,  that  the  ezamina- 
tioB)  as  to  credit,  was  to  be  confined  to  general  eiedit,  by 
producing  witnesses  to  swear  ^at  tbe  person  is  not  to  be 
bdieved  upon  his  oath ;  and  diat  if  you  find  him  swearing^ 
to  a  matter  not  in  issue,  there  was  no  danger  in  permittiiig 
die  opposite  side  to  state  that  such  fact  was  false.  U» 
said,  diat,  in  PurcM  v.  JITAbmafa,  it  was  agreed  to  be 
competent  to  ezanune  any  witness  to  tbe  point,  whether 
be  would  bdieve  that  man  upon  his  oath ;  and  in  that  case 
the  witness  went  into  the  Uslory  of  bis  own  Kfe,  and  of. 
hie  solfenqr,  tfiougb  there  Was  no  maitter  in  issue  as  to  hie 
insdrency,  or  whether  be  had  compounded  with  his  ere- 
ditonr.  It  was,  accordingly,  allowed  to  tbe  ofiicr  paity,.bj 
way  of  afibedng  bis  credit,  to  show,  that  what  he  bad  re- 
lated of  himself  and  which  had  no  concern  mA  the 
causey  was  &lse. 

The  point  again  came  up  before  Lord  £Uoii,  in  WhMc 
V.  FumlL  (1  Vt8.  fy  Bea.  151.)  Tbe  defendant  had 
obtained  an  order  for  a  commissionrto  examine  witness* 
es  to  the  credit  of  a  witness^  and  as  to  such  particular 
frets  as  were  not  material  to  what  was  in  issue.  (Tide  tbe 
order  in^this  case  in  9  Vu.  if  Bea.  S67.  note.) 

Hie  Lord  Chancellor  observed,  thai  applications  of 
that  kind  were  always  regarded  with  great  jealousy;  that 
the  court  requk«s  that  the  examination  shoidd  be  only  to 
tbe  credit  of  the  witness^  and  to  iacts  affecting  credit  and 
bbaracter  only,  and  those  not  material  to  the  matter  in 
issue. 

This  case  contains  an  important  obserration,  in  that  part 
of  the  opinion  which  limits  tbe  particular  fects  to  such  as 
affect  the  credit  and  character  on/jf,  and   under  this  limits'^ 
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tioD,  and  after  confining  the  inquky,  as  all  the  caaes'seem      1818. 
to  do,  to  Bome  special,  prominent  facts,  totally  detached  ^,#^"l/^^^ 
from  the  cawe^  I  do  not  know  that  the  rule  is  very  liable  to      Tnour 
abuse.    In  every  possible  allowance  of  it,  I  apprehend  8g«>woop. 
we  ought  to  watch  the  application  with  a  narrow  scrutiny. "~       ' 
I  should,  however,  if  the  point  was  res  integra^  prefer  tlie 
simplicity  and  safety  of  the  old  rule  of  practice,  recom- 
inended  by  the  counsel  in  JlAynSj  and  explicitly  laid  down 
by  Lord  Ch.  Baron  Oilbert^  and  confine  the  inquiry,  as  at    . 
laW)  to  the  general  character  of  the  witness,  as  a  man  of 
reraeity.    The  Vice-Chancellor,  in   Waimare  v.  Dicken- 
Mm,  (2  Fee.  fy  Bea.  267.)  said,  that  the  only  proper  ques^ 
tion,  was,  whether  the  witness  was  wortlqr  of  bdk£  on 
oath. 

I(  faowevtf  ,  we  take  Lord  EUkn?s  rule,  Hmited  and  re- 
galated  as  it  has  been  by  the  process  of  his  slow  and  cau- 
tious, but  generally  unerring  judgment,  and  apply  it  to  the 
present  oase,  we  cannot  hesitate,  for  a  moment,  in  con- 
demning the  interrogatories  before  us,  as  palpable  viola- 
tions of  Oie  rule.  They  go  at  once  to  the  very  ground  of 
controversy,  and  touch  the  merits  of  the  case,  if  the  ear 
anunations  were  before  me,  they  would  be  immediately 
8if>pressed« 

But  while  the  motion  must  be  denied,  as  wdl  on  the 
merits,  as  on  the  point  of  regulari^,  it  becomes  a  ques- 
tion, whether  I  ought  not  to  permit  an  inquiiy  as  to  the 
ge^ral  credit  of  the  witnesses.  The  suitable  restrictions 
upon  these  collateral  examinations,  has  never  befi>re, 
within  my  knowledge,  been  discussed  id  this  court.  They 
have  been  unsettled,  until  a  very  recent  d&te,  in  England, 
and,  periiaps,  it  may  be  deemed  reasonable,  under  these 
circumstances,  to  allow  the  defendants  an  opportunity  to 
question  the  credit  of  the  witnesses.  It  is,  however,  rather 
a  matter  ex  gratia^  than  founded  on  any  right  on  the  part 
of  the  defendants  to  ask  it.  Whilst  I  lay  down  rules  for 
<he  future  -government  of  the  court,  I  am  very  ansous 
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1%18.      that  these  expositions  of  the  law  should  not  operate  as  a 
v^^v^  surprise  upon  the  part;  in  the  given  case. 

'^^^^  I  shall,  therefore,  aflow  the  defendants  to  file  articles  of 

^BXAwooD.   impeachment  de  nova^  confined  to  the  question  of  general 
"  credit,  on  condition  that  they  be  filed  by  the  opening  of  the 

court  to-morrow,  and  that  the  plaintiff's  costs  of  setting 
down  this  case  for  a  hearing  at  this  term,  be  paid  at  die 
same  time.  It  is  most  reasonable  that  the  defendants 
should  pay  these  costs,  for  the  irregular  examination  in  ques- 
tion was  conducted  contraiy  to  the  printed  rules  <^  this 
court,  wUch  they  must  have  had  before  them.  If  an 
inquiry  is  to  be  had,  it  ought  to  be  confined  to  the  general 
character  of  the  witnesses  for  veracity,  for  the  affidavit  of 
the  defendant  states  no  particular,  special,  detached  fiicts, 
proper  for  a  more  particular  examination.  When  the  in* 
quiry  is  to  go  beyond  the  general  character,  it  cannot  be 
of  coume  under  the  general  rule ;  but  there  ought  to  be  a 
special  application  to  the  court,  so  that  it  may  be  previous- 
ly seen  whether  there  be  any  fit  ground  for  such  an  ex- 
amination. And,  I  understand,  by  the  case  of  JUtff  v.  MiUj 
(12  Feaey,  406.)  that  the  English  rule  is,  that  no  examina- 
'  iion  in  chie(  as  to  the  credit  of  witnesses,  can  be  had 
without  a  special  order,  upon  application,  and  notice  tothe 
party.  It  would  otherwise  be  deemed  an  impertinent  in- 
quby.  I  am  not  informed  what  has  been  the  practice  of 
&Ab  court  on  that  point. 

Rule  according]^. 
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1818. 


Mattbk  or 
Hamkb. 

In  the  Matter  of  Hanks,  a  Lunatic.  

On  a  petition  by  a  lanatie  to  raporsede  the  oommistioD,  and'to  be  reitored  to 
his  ettate.  on  his  reeoTery,  the  eoort  will  either  older  it  to  be  referred  to  a 
Master,  to  take  proof  as  to  the  allegations  in  the  bill,  and  to  eianuae  the  Inaa* 
tie,  if  he  thinks  fit,  and  to  report  the  proof,  and  his  opinion  thereon,  or  di- 
reet  the  lunatic  himself  to  attend  in  court,  to  be  eaounined  by  the  Chancellor. 

PETITION  by  the  lunatic,  stating  that  be  had  recovered    Navmnber  12 
his  sound  mind,  and  praying  that  he  might  be  restored  to 
his  estate. 

The  petition  was  accompanied  with  the  affidavits  of  two  ^ 
persons  in  support  of  it 

J^Manners^  for  the  motion. 

The  Chancellor,  The  English  practice  in  such  cases 
seems  generally  to  be  for  the  lunatic  himself  to  attend  upon 
the  hearing  of  the  petition,  that  he  may  be  inspected  by 
the  Chancellor.  {Ex  parte  fiinnp^oti,  Mosdey,  78.  Ex 
parte  Ferrars^  Id.  332.)  The  court  is,  no  doubt,  to  ex- 
ercise a  sound  discretion  on  the  question  of  superseding  m 
a  commission,  and  if  serious  doubts  be  entertained  of  the 
sanity  of  the  party,  the  commission  may  be  retailed  for  a 
time,  tl^ough  the  party  be  restored  to  his  personal  liberty, 
as  was  done  in  the  case  of  Ferrars ;  or  the  ChanceUcnr 
may  award  an  issue  to  ascerts^  the  truth.  In  the  late  case 
of  Jlfanis^f e,  (of  which  the  proceedings  are  given  in 
2  CoUinson  on  Lunacy^  p.  746.  and  which  I  take  this  occa- 
sion to  say,  is  a  valuable  work,  both  for  doctrine  and  pre* 
cedents,  on  this  melancholy  subject  of  the  ktOnan  mind  in 
rtdns^)  there  was  an  order,  on  the  hearing  of  the  petition 
of  the  lunatic,  for  all  parties  concerned  to  attend,  by  a  pven 
day,  and  of  which  notice  was  to  be  forthwith  given ;  and  on 
the  day  of  the  hearing,  there  were  twenty  affidavits  read  of 
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1818.  the  committee,  and  physicians,  and  others,  and  counsei 
heard  for  the  petitioner  and  for  the  next  of  kin. 
It  is  difficult  to  determine  when  the  mind  is  restored,  and 
-  the  force  of  the  tedtimony  must  depend  on  tiie  circumstances, 
whether  the  party  has  been  led  to  those  topics  upon  which 
his  mind  was  afiected.  The  disease  is  often  veiy  iosidaoue. 
I  have  frequently  been  visited  by  lunatics  a^inst  whom 
W  inquisitioD  has  been  returned,  and  a  committee  appoint* 
ed.  Their  olijeot  was  akr»ys  to  complain  of  the  proosed- 
ing,  or  of  the  committee ;  and  I  have  rarely  been  able, 
on  such  occa«ons,  to  detect  the  mental  infirmity.  Lord 
EUan  has  observed,  that  he  once,  as  oduDsel,  succeeded 
in  getting  Lord  Thurhw  to  supersede  a  commissioci,  and 
was  satts&ed  from  many  conferences  with  die  party  that 
he  was  perfectly  rational.  But  when  he  obtained  the  order 
of  $mier8€dea9j  and  the  party  came  to  thank  him  for  his 
services,  he  discovered  the  disorder,  ia  five  minutee^  and 
regretted  all  he  had  done. 

fe  the  present  case,  the  affidavits  do  net  dets^  in  a 
cireuinstantial  manner,  the  grounds  upon  which  0ie  opi- 
nions therein  contained  are  formed,  nor  do  tbey  profess  to 
be  the  affidavits  <^  medical  men.  I  should  prefier,  in  this 
case,  as  the  safest  course,  to  refer  the  petition  to  a  Mas- 
ter to  take  proof  as  to  the  allegations  in  tfie  hiQ,  on  giving 
the  committee  due  notice,  and  to  examine  the  lunatic,  if 
he  €hoijdd  deem  it  advisable,  and  to  report  saoh  proof  with 
his  opinion  thereon.  If  it  should,  afterwatds,  be  neees- 
^Hffy,  the  lunatic  can  be  brought  before  me. 

Ord^  a^ec^dingly. 
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MouAY  ft  MuABAT  agahidt  Toland  ft  Mbade. 

JH  and  T,  bting  owntn,  in  eertain  propoitiou ,  of  good*  lying  at  CUidiz,  JH  - 
edftfigned  tiM  whole  to  T.,  of  P.,  for  sate,  on  their  joint  aceoont,  aecording 
fo  their  mpeetife  iatefesle;  and  T.  pot  the  good*,  with  th*  itfrolee  and  hill 
of  lading,  into  the  handc  of  B.  and  C^  partners  in  tnde  here,  toieU.  HM, 
that  B.  and  C.  eonldnot  retain  the  proeeeds  in  their  hands,  to  satisfy  a  de^ 
mtbd  of  B.  agafaist  M.  That  T.,  as  part  owner,  and  as  fketor  and  agent  of 
Jkf.,  the  other  part  owner,  might  maintain  an  aetlon*  in  his  own  name  against 
B.  and  O.  for  the  proeeeds;  and  that  the  defendants  eonld  not  »H  ojf  against 
the  plaintiH;  the  separate  demand  of  B.  egainst  ikf .,  especially,  when  Oat 
demand  was  for  daaugcs  arising  from  the  alleged  negligenee  and  miseondaet 
of  Jf .,  which  wefe  the  proper  sol^eet  of  a  diitinet  snit,  and  ol  Ugal,  not  of 
egnity  jurisdiction. 

That  A  and  C.  having  receiTed  the  goods  for  sale,  as  agents  of  7.,  with  fidl 
knowledge  of  his  rights,  and  of  the  capacity  in  which  he  acted,  and  withont 
giving  him  noliee,  at  the  time,  of  the  claim  of  B.  against  Jtf.,  were  not  en- 
titled to  the  aid  of  this  court  in  their  defence  of  the  soit  of  T,  against  them 
at  law. 


Where  the  supercargo  and  agent  of  a  merchant  here,  delirers  goods  io  a  i 
ehent  ahroad  for  sale,  and  the  agent  settles  with  the  merchant  ahroad,  accord- 
ing to  the  aeeennVslnted  hy  him.  With  ffhUknowledge  of  all  the  facts,  with- 
out any  firand  or  imposition,  the  principal  here  is  honnd  by  the  act  of  his 
agent,  and  is  concluded  from  any  ftirther  claims  agabst  the  merchant  abroad, 
eiipeoialiy  cAer  haviog  kept  the  aeconnt  for  scTeral  years,  without  making 
any  objections  to  it 

IN  February,  ISIS,  the  defendants,  Henry  Tdand,  jan.S^JriJSi 
of  Phihtddphia,  and  Richard  W.  Meade,  an  Anerican  citi-***^^' 
zen,  residing  at  Cadiz,  were  joint  owners  of  500  pieces  of 
block  tin,  336  pieces  belonging  to  T.,  and  264  pieces  to 
•Ml,  then  I^ing  in  Ckdiz.  W.  L.  Hodge,  agent  of  T.  at 
Cadiz,  and  supercargo  of  the  ship  William,  agreed  with 
M.  to  ship  the  tin  on  board  the  WiUiam,  consigned  to  T., 
and  the  tin  was  accordingly  shipped,  and  the  invoice  and 
biH  of  lading  expressed,  that  it  was  consigned  to  T.  of 
PhUadeliAia,  for  the  account  and  risk  of  M.SrT.  in  their 
respective  proportions,  above  stated.  The  ship  with  the 
tin  arrived  at  MuhYork,  the  27th  of  March,  1813,  and  T. 
sent  to  the  plaintiflfe,  John  B.  Murray  S^  James  B.  Murray, 
partners  in  trade  there,  the  bill  of  lading  and  invoice  of  the 
tin,  With  instructions  to  sell  it.    On  the  20th  of  May,  1813. 


Digitized  by  VjOOQiC 


570  CASES  IN  CHANCERY. 

1818.      Jo/bi  £.  JIf.  informed  T.  verbally,  that  M.  was  greatiy  in- 

v^^'^fc/  debted  to  him,  Jckn  B.  Jlf .,  and  that  he  should  retain  the 

MfMAT     proceeds  of  the  tin,  in  part  satisfaction  of  his  claim ;  and 

ToLA^.     by  letters  of  the  Slst  of  May,  and  4th  of  Junt^  IBIS,  he 

informed  T.  that  he  should  retain  the  proceeds  of  the  tin, 

to  protect  liim  from  the  violation  of  a  written  agreement 

between  him  and  M^  and  that  a  balance  of  4,409  doBars 

and  38  cents,  was  due  on  the  17th  of  Ju/t/,  1810,  from  M. 

to  him. 

Soon  after  the  verbal  notice  given  to  T.  on  the  20th 
of  Jtfay,  1813,  T.  informed  the  plaintiffs,  that  he  had  ac- 
cepted a  bill  of  M,  T>n  him  for  300  dollars ;  and  the  plain- 
tiffs charged,  that  when  the  first  notice  was  given  to  T.  he 
had  not  assumed  any  responsibilities  for  Jlf. 

The  bin  further  stated,  that  T.  had  brought  an  action 
at  law  in  the  supreme  court  against  the  plaintiffs,  as  his 
factors  and  agents,  to  recover  the  proceeds  of  the  tin ; 
and  the  plaintiffs  set  forth  a  particular  statement  of  the 
claim  of  Jchn  B.  Jlf,  against  JhT.,  and  prayed  for  an  injunc- 
tion against  the  suit  at  law,  and  for  general  relief  &c. 

The  defendant,  in  his  answer,  stated,  that  when  the  tin 
was  shipped,  M^,  as  his  factor  and  agent,  was  possessed  of 
B  quantity  of  flour  belonging  to  T.,  and  placed  in  the 
hands  of  M.  by  H.  for  sale,  which  he  sold  for  662  dollars, 
but  had  rendered  no  account  of  sales ;  and  that  Jlf.  had 
also  collected  money  for  freight  belonging  to  T.,  to  the 
amount  of  1,313  dollars,  which  he  had  not  remitted  to  T., 
but  claimed  to  hold  the  moneys  in  his  hands  belonging  to 
3%  as  a  set  off  against  the  proceeds  of  Jlf.'^  portion  of  the 
tin.  That  T.  on  the  24th  of  May,  1813,  paid  a  draR  of 
Jlf.  on  him,  for  300  dollars ;  and  on  the  23d  of  June,  1813, 
he  paid  a  bill  of  exchange,  drawn  by  Jlf<^  the  5th  of  Jlfoy, 
1813,  for  500  dollars,  at  10  days'  sight.  That  these  sums 
were  drawn  for  out  of  the  expected  proceeds  of  the  tin. — 
The  defendant  did  not  receive  any  notice,  of  John  B.  MJ^s 
daim  against  Jlf.,  or  of  his  intention  to  retsin  the  proceeds 
of  the  tin,  until  after  the  tin  was  in  possession  of  the  plain- 
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tiife.  That,  afterwards,  on  the  SOth  of  May^  181S,  John  1818 
B.  M.  informed  him  of  his  having  a  claim  against  M,,^  and  v^^v^^ 
of  his  intention  to  retain  the  proceeds  of  the  tin,  but  the  ^^^^ 
defendant  did  not  suppose  him  to  be  serious  in  that  inten-  Toiahp. 
tion,  until  after  his  letter  of  the  31st  of  May*  That  the 
defendant  did  not  conceive  himself  justified,  by  the  tetters 
from  /.  Bl  Jlf.,  in  refusing  to  accept  the  bills  of  JIf.,  drawn 
upon  the  faith  of  the  consignment  to  the  defendant ;  that  the 
plaintiffs  offered  the  defendant  no  indemnity;  that  M.  be- 
ing informed  of  these  claims  of  /.  B.  M.,  wrote  to  the  de- 
fendant, in  September,  that  if  he  allowed  the  plaintiffs  to 
rob  him  of  the  proceeds  of  the  tin  consigned  to  the  de- 
fendant, he  should  hold  him  responsible.  The  defendant 
admitted,  that  he  had  sued  the  plaintiffs  at  law,  for  the  pro- 
ceeds of  the  whole  tin,  and  msisted  that  the  plaintiffs,  as 
his /ocfors,  cannot  question  his  title,  but  are  bound  to  ac- 
count to  him  for  the  proceeds ;  and  that,  at  all  events,  the 
defendant  has  a  prc/cra6/c /icn,  to  the  extent  of  his  claims 
against  M.  That  the  defendant  knows  ^nothing  of  the 
transactions  between  the  plaintiffs  and  JIf,  and  that  if  M. 
is  liable  to  John  B.  M.  for  damages,  for  any  violation  of  con- 
tract, it  is  an  unliquidated  claim,  which  cannot  be  legally 
set  off  against  the  proceeds  of  the  tin  ;  and  that  if  M.  is 
liable  at  all,  it  is  to  John  B.  M^  individuaUy,  and  not  to  the 


The  defendant  Meade,  in  his  answer,  stated  the  particu- 
lars of  the  transactions  between  him  and  the  plaintiffs.  It  ap- 
peared that  the  claims  of  John  B.  M.  against  him,  arose  out 
of  a  consignment  of  a  cargo,  on  board  a  vessel,  called  the 
ChatUsion  Packet,  which  was  under  the  care  of  Samuel 
Lyie,  who  was  on  board  of  the  ship,  and  who  consigned  it 
to  Jlf.  to  be  sold  for  JaJin  B.M.         , 

It  was  proved,  that  Lyk,  who  was  the  supercargo  of  the 
Charleston  Padcet,  and  had  the  entire  direction  and  man- 
agement of  it  for  John  B.  M.,  had  coD>e  to  a  compromise 
and  settlement  with  Meade,  relative  to  it,  on  the  28th  of 

Vol.  III.  73 
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Octobefj  1808y  according  to  an  account  cuirent,  annezad 
to  the  answer  of  JH.,  under  which  was  the  following  re- 
MrMUY  ^ceiptby  lyfc,  dated  the  29th  of  Odoicf,  1808,  ""receiFed 
T<>''^  of  Ridiard  W.  Meade,  an  order  on  Gordon  Sf  tt*  for  S86 
casks  of  wine,  which  remain  at  my  di^^sition,  for  balance 
of  account  current  rendered  on  the  28th  instant."  Lyk, 
in  his  deposition,  stated,  that  the  account  of  JIf.  of  the  28th 
of  October,  1808,  contained  a  number  of  unjust  charges^ 
which  he  specified,  and  that  he  was  induced,  or  rather 
compeDed,  for  reasons  mentioned  by  him,  to  suffer  theni  to 
remdn  in  the  final  account.  In  the  receipt  given  by  Lyk  to 
Gordon  Sf  Co^  on  the  9th  of  January,  1809,  under  the  or- 
der of  Jlf.,  for  the  385  casks  of  wine,  and  23  casks,  in  ad- 
.  dition,  he  says,  ^^  which  wine  I  have  thought  prudent  to 
receive,  as  part  payment  of  a  balance  of  accounts  which 
Jlf.  ought  to  have  paid  me  in  June  last,  reserving  to  John 
B.  Jlf.  his  claim  for  the  amount  of  all  losses  and  damages 
sustained  by  him  in  consequence  of  my  concerns  with  Jt. 
W.  Jlf." 


ouober     If  <,     Harison,  and  R.  Sedgmck,  for  the  plaintifi. 

tod  am- 

D.  B.  Ogdmy  and  T.  L.  Ogden,  for  the  defendants. 
ffyvvibm'  nth.     The  cause  stood  over  for  consideration  until  tlu»  day. 

The  Chancellor.  The  bill  was  filed  to  stay  the  suit 
ailaw  brought  by  the  present  defendant,  Tdand,  to  le- 
'  cover  the  proceeds  of  the  goods  which  he  bad  comadlted 
to  the  plaintiffs  to  sell. 

1.  The  first  point  which  arises  for  discussion  is,  whether 
the  plaintiffs  can  retain  those  proceeds,  or  any  part  of 
them,  against  Tctand,  in  consequence  of  a  demand  which 
one  of  the  plaintiflb  advances  against  Meade,  who  had  an 
interest  in  those  goods. 

The  goods  belonged  to  Meade  Sf  Tdland,  in  nearly  equal 
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proportions,  and  were  sent  from  CadiZy  in  SpcAn^  by  Meade^      1818 
consigned  to  Tolandy  and  the  invoice  mentioned  that  they  v^^v^ 
were  shipped  on  account  of  Meade  Sf  Tolandj  in  the  pro-     Mumat 
portions  therein  stated.    When  the  goods  arrived  at  JVeuj-     'i^o^^^- 
Yarky  the  invoice  and  bill  of  lading  were  sent  by  Tcland  to 
the  plaintiffs,  with   instructions  to  sell  the  goods.    The 
plaintiffs  state  in  their  bill,  that  the  goods  arrived  at  JVeto- 
Yarky  on  the  27th  of  March^  1813,  and  that  about  that  time 
Tcland  sent  them  the  invoice  and  bill  of  lading,  with  in- 
structions to  sell,  and  that  on  the  20th  of  May  following, 
they  informed  Tcland  that  one  of  the  plaintiffs  would  re- 
tain the  proceeds,  in  part  satisfaction  of  his  claim  against 
Meade.    I  presume  that  the  goods  were  then  sold,  and  the 
question  is,  whether  a  court  of  equity  will  aid  a  claim  ad- 
vanced under  these  circumstances. 

It  cannot  be  denied  that  Tcland  was  entitled'  to  demand 
and  receive  those  proceeds,  and  to  bring  ap  action  at  law 
in  his  own  name.  There  was  a  privity  of  contract  be- 
tween the  parties.  A  factor,  according  to  the  case  of 
Drinkwaier  v.  Ooedwinj  {Cowpery  261.)  who  receives,  and 
is  authorized  to  sell  goods,  may  bring  an  action  to  compel 
the  buyer  to  pay,  and  ^^  it  would  be  no  defence  to  the 
buyer,  in  that  action,  to  say,  that  as  between  him  and  the 
^principal,  he  ought  to  have  the  money."  The  factor  has 
a  lien  on  the  price  of  the  goods  in  the  hands  of  the  tuyer, 
for  the  balance  of  his  ^account,  and  for  his  acceptances 
made  upon  the  faith  of  the  consignment. 

In  this  case  Toland  was  part  owner  of  the  goods,  and  he 
held  the  residue  as  agent  or  factor  of  Meade.    He  dealt 
with  the  plaintiffs  jointly,  as  a  commercial  house,  and  there 
was  no  privity  between  him  and  one  of  the  plaintiffs,  in- 
dividually considered.    If  there  could  be  any  set-off  allow- 
ed in  this  case,  it  ought  to  be  of  a  joint  demand  of  the  apimt    *e»ch 
plaintifis,  and  not  of  the  separate  demand  of  one  of  them.  matnaiTthfttiff, 
The  plaintiffs  assumed,  and  are  responsible  for  those  pro- IdkieVaiid  from 
cceds  in  their  joifit  capacity.    This  fact  is  of  itseff  deci-lSJf,kX«£i 

eaptcity. 
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1818.      dive  against  the  alleged  right  to  retsaih    The  debt  demand- 
ed, and  the  deot  to  set  oS,  must  be  mutual,  u  e.  they  must 
be  due  to  and  from  the  same  persons,  in  the  same  capacity. 
'^^^^'^'        But  it  does  not  appear  to  me  to  be  fit,  even  upon  more 
general  grounds,  for  tliis  court  to  aid  such  a  defence ;  and 
the  plaintiflfs  ought  to  be  left  to  their  defence  at  law,  if  any 
they  have.    The  defendant  Tdand  disclosed  his  rights,' 
and  the  capacity  in  which  he  dealt,  when  he  sent  the  docu- 
ments and  instructions  to  the  plaintilEs,  and  the  plaintiflfs 
accepted  of  the  agency  confeired  by  T.  without  notice 
of  any  dormant  claim  against  Meade,  and  they  dealt  with 
him  as  their  principal.    This  claim  was  kept  concealed  for 
two  months,  before  either  of  them,  eveii  verbally,  made  any 
pretension.    They  accepted  of  the  trust  as  agents  of  Tolandj 
and  good  faith  requires  that  they  should  fully  account  to 
him,  and  to  him  only.    It  was  for  Tolani^s  principal  to  in- 
terfere, if  he  had  so  chosen,  to  protect  himself  against  To- 
land.    The  plaintiffs   had  no  right  to  put  TdUmd  aside, 
against  his  consent,  and  to  challenge  a  controversy  with 
his  principal.    This  court  ought  not  to  lend  its  assistance 
to  a  proceeding  so  repugnant  to  that  candor  which  the 
parties  had  a  right  to  require  of  each  other,  and  to  the 
confidence  which  was  reposed. 

2.  This  ground  is  quite  sufficient  to  justify  a  dismissal 
of  the  bill,  as  against  ToUind.  But  if  we  go  into  the  ex- 
amination of  the  claim  set  up  against  Jlfeode,  there  appears 
to  be  a  decisive  objection  to  it,  arising  from  the  setdement 
made  on  the  28th  of  October,  1808,  between  Meade  and 
Lyky  who  acted  as  the  authorized  agent  of  the  plaintiff 
who  advances  the  claim. 

There  was  an  account  current  stated  and  admitted, 
Lyle  acted  upon  a  full  knowledge  of  all  the  fiacts.  There 
is  no  pretence  of  any  fraud  or  imposition  practised  upon 
him,  or  that  he  had  not  a  perfect  freedom  of  action  in  dis^ 
cussing  and  settling  the  account.  It  was  founded  upon 
mutual  concessions.    If  a  person  will  enter,  even  into  a 
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hard  bargain,  with  his  eyes  open,  observes  Lord  Uardmche      1818. 
(2  Mq.  251.)  equity  will  not  relieve  him,  unless  he  can  V^fv^^ 
flhow  fraud,  or  some  undue  means  used.    At  the  foot  of     ^^'^v 
this  stated  account,  Lyh  receives  and  gives  a  receipt  for     Tolajp. 
an  order  on  Oordon  8f  Co^  for  the  balance  of  the  account ;% 
and  though  he  afterwards  gives  a  receipt  to  Gordon^  in  Aifl 
of  the  order,  as  though  it  was  only  ^^  part  payment  of  the 
balance  of  accounts,^'  yet  this  being  an  act  of  bis  own, 
long  afler  the  acknowledged  settlement,  it  cannot  have  any 
effect  upon  it    The  pretence  of  coercion^  or  undue  in* 
fluencc,  exerted  over  Lyfe,  is  without  a  shadow  of  proof. 
He  had  appUed  to  the  judicial  tribunals  of  Spain  for  relief; 
and,  then,  without  wedting  for  any  decision,  and  without 
any  undue  cause,  he  ^  finally  concluded,''  as  he  says,  to 
receive  from  Meade  the  balance  as  stated,  ^  asr  a  measwe 
of  prudence,"  because  Meade  was  considered  ininsdvent 
circumstances.    There  is  no  evidence  of  such  insolvency 
existing;  and  it  is  most  reasonable  that  the  piaintifl^  /.  £• 
M^  should  be  bound  by  the  measure  of  prudence  adopted 
by  his  agent,  especially,  as  no  objection  appears  to  have  - 
been  made,  and  transmitted  to  Meadij  by  the  plain^ 
from  the  date  of  the  settlement  in   Odober^  1808,  to  the 
time  he  resolved  to  appropriate  the  proceeds  in  quefttiolij 
in  JMay,  1813.    It  has  been  often  held,  that  if  a  party 
receives  a  stated  account  from  abroad,^  and  keeps  it  by 
him  for  any  length  of  time,  (one  case  says  two  years,) 
without  objection^  he  shaU  be  bound  by  it«      {fVUlw  v, 
Jtrnegafiy  %  JUk.  251.      Tidzd  v.  Short,  2  Tes^j^   |39.) 
Chancery  will  not  decree  an  account  to  be  tak^i  after 
such  a  lapse  of  time,  but  will  leave  the  party  to  his  remedy 
at  law. 

3.  If  this  settlement  was  not  in  the  way,  yet  die  claimi^ 
of  one  of  the  plaintiffs  woidd  not  be  a  proper  suljjfect 
of  set«^f^  for  they  are  founded  upon  the  dileged  negli- 
gence and  misconduct  of  JMeade,  and  these  are  matters 
cf  tort^  sounding  in  unliquidated  damages.    Such  miscon- 
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1818.      duct  is  properly  to  be  inquired  into,  in  a  distinct  suit  for 
V^v^i/  that  purpose,  and  so  it  was  decided  in  Winchester  v.  Hack" 

UvKKAT     ley.    (2  Cranch^  342.)    It  is,  also,  a  subject  of  legal,  and 

TOLATO.     not  of  equity  jurisdiction. 

-  Considerable .  Htress  was  laid  by  the  counsel  for  the 
plaintiffs,  upon  what  was  said  by  Lord  Hardwickt,  in  ShiA 
T.  Fbster.  (1  Fesey^  86.)  The  doctrine,  in  that  case,  was 
considered  as  being  applicable  to  thic,  because  the  plain- 
tiffsi  might  have  difficulty  in  obtaining  satisfaction  from 
'  JMeadtf  who  resides  in  Spain,  if  the  proceeds  belonging  to 
him,  in  this  case,,  were  taken  out  of  their  hands. 

But  that  case  is  not  analogous.  The  plaintiff  there  had 
jQled  a  bill  against  his  former  guardian,  to  set  aside  a  stated 
account,  on  the  ground  of  fraud ;  and  the  defendant  filed 
a  cross  bill  for  the  specific  performance  of  an  -agreement 
for  an  estate  in  possesion  of  the  plaintiff.  The  Chancel- 
lor suspended  the  decree  for  a  specific  performance,  until 
the  account  was  taken,  as  the  plaintiff  would  have  been  in 
danger  of  losing  his  demand,  if  the  estate  had  been  taken 
from  him,  for  the  defendant  had  frequently  absconded. 
The  cross  bill,  in  that  case,  was  for  equitable  aid ;  and 
under  the  circumstances  of  the  case,  the  court  applied  the 
nde,  that  he  who  would  have  equity  must  do  it.  Whether 
the  rule  was  properly  applied  in  that  case,  is  at  present 
immaterial,  for  it  is  a  sufficient  objection  to  the  application 
of  the  case,  that  Meade  is  not  now  a  plaintiff  before  this 
court  asking  for  relief. 

Bi|t  Lord  Hardmdke^   in  delivering  his  opinion,  cited 
the  case  of  ^^  Jacobean  v.  Hans  Totrns,  or  merchants  of 
*  JlmaignP    From  the  imperfect  note  which  he  gives  of 

the  case,  it  would  appear,  that  Jacobson  had  been  a  lessee 
ct  an  estate  belonging  to  the  defendants,  and  the  lease 
having  expired,  an  ejectment  had  been  brought  against 
faim  at  law  to  recover  possession.  He  filed  a  bill  in 
Chancery,  on  the  ground,  that  he  was  a  creditor  in  a  long 
account,  and  that  the  estate  ought  not  to  be  taken  from 
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him,  until  he  had  received  satisiaction  of  his  demand.      1818. 
And  though  he  had  no  real  lien  on  the  estate,  an  injunc-  k^^^^^ 
tion  was  granted  by  Lord  MaccUsfidd,  and  continued  by     Mumm^T 
Lord  JBSngj  because  of  "  the  difficulty  of  his  getting  satis-     Tolawp. 
faction,  if  the  estate  was  taken  from  him,  as  they  (the  de- 
fendants) were  a  corporation  residing  beyond  sea.'^ 

This  case  requires  every  kind  of  explanation,  and  I  am 
not  willing  to  consider  it  at«  an  autliority,  as  it  now  stands. 
It  is  not  to  be  found  elsewhere ;  it  is  contrary  to  the 
principles  of  the  court,  which  measures  out  the  same 
justice  to  foreigners  and  citizens ;  and  it  is  contrary  to  the 
established  doctrine  in  respect  to  set-offs.  It  is  altogether 
new,  that  an  unsettled  account  can  be  set  off  against  an 
ejectment  to  recover  possession  of  land,  to  which  the 
lessor,  in  the  ejectment,  has  an  undoubted  title.  The 
only  case  in  which  an  ejectment  has  been  stayed,  until  an 
account  was  taken,  is  the  case  of  an  ejectment  for  non- 
payment of  rent,  and  where  the  dealings  between  the 
landlord  and  tenant  were  too  complicated  for  law.  The 
interference  of  the  court,  in  that  special  case,  was  requi- 
site to  determine  whether  there  was  any  foundation  for  the 
ejectment  {0^ Connor  v.  Spaight^  1  Sch.  Sf  Lef.  305.) 
But  to  enjoin  a  party  residing  out  of  the  jurisdiction  of  the 
court,  from  covering  possession  of  land  to  which  he  has 
a  title,  because  the  tenant  in  possession  has  some  personal 
demand  against  him  totally  unconnected^with  a  right  to  the 
land,  would  be  extraordinary.  The  ground  taken  in  the 
case  stated,  was,  that  it  would  be  inconvenient  or  difficult 
for  the  tenant  to  obtain  his  demand  from  the  party  residing 
abroad.  la  the  court,  then,  to  hold  the  land,  by  way 
of  mortgage,  for  an  uncertain  demand  sounding  in  con- 
tract or  tort,  when  the  parties  have  created  no  such  lien? 
I  cannot  venture  to  act  upon  such  a  case  without  more 
authority.  If  that  was  the  law  or  usage  of  the  court,  we 
should  have  had  better  evidence  of  it  than  this  obscure 
and  solitary  allusion  to  the  case  of  Jacohson  v.    Hans> 
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1818.      TtfWM.    Such  a  principle  woidd  check  all  suits  at  law,  and 
x^^i^fc/  extend  the  doctrine  of  set-off  to  eveiy  possible  case,  if  it 
*^**    so  ha{^ned  that  the  plaintiff  at  law  was  not  within  the 
PaAmtALL.   jurisdisction  of  the  court.    The  inconvenience  of  folow- 
ing  a  party  to  his  place  of  residence  abroad,  does  not 
appear  to  me  to  be,  of  itself  a  sufficient  ground  for  de- 
parting from  the  settled  doctrines  of  the  court.     Hie 
bourt  cannot  be  governed  by  the  mere  question  of  com- 
parative convenience.     What  would  be  proper,  if  the 
paity  resided  in  a  countiy  where  there  was  no  regular  law 
or  justice,  or  where  he  was  absolutely  inaccessible,  is  not 
a  point  before  me.    A  residence  at  Caik  is,  surdy,  not 
such  a  ease  ;  nor  is  fijpatn,  with  all  her  infirmity,  to  be  put 
out  of  the  pale  of  civilized  nations. 

I  shall  not  enter  into  the  discussion  of  the  charge  ct  mis- 
conduct in  JIfeacfe,  and  which  occupies  so  large  a  part  of 
the  pleadings  and  proofs  in  this  case.  Either  of  the  three 
grounds  I  have  taken  are  sufficient  to  destroy  the  equity  of 
the  bill  as  against  TolanA,  and  the  two  last  of  them,  as 
against  Meade. 

The  injunction  must,  accordingly,  be  dissolved,  and  the 
hffl  dismissed,  with  costs. 

Decree  accordingly. 


RivNEB,  admtntstfafor,  Sfc.  of  Searin o  and  others,  agaiml 
Pearsall  and  others. 


» oC  am  exeeator  or  of  the  •dmioittrator  of  an  onentor,  ewpaot  be 
called  to  an  aeeoont  bj  the  legateei,  where  there  is  no  finand  or  eeUniioD, 
ereo  though  the  aesets  conld  be  traced  and  identified. 
Where  am  ezeeator  put  bondtand  notee,  d«e  to  the  teatator,  iato  tbehanda  of  an 
attofpej  to  eoUeet^and  after  the  death  of  the  ezec«toc»  the  attoney  eoUected 
the  mooey  and  applied  it  to  hit  own  wt,  and  beeame  iosdrent :  Beld^  that 


Digitized  by  VjOOQIC 


RATmea 


CASES  IN  CHANCERY.  379 

tliB  eat»te  of  the  exeoator  was  not  chArgeable  with  th«lots,  espceialiy  after        1 8 1 8« 
a  lapse  of  more  than  six  yean. 
Where  the  administrator  of  an  eyecntor,  in  Us  answer  to  a  bill  filed  bj  the 
representatiyes  and  legatees  of  the  testator,  for  an  aeeoont,  &c.,  sets  forth  an 
aeeoont,  and  avers  that  he  had  folly  administered,  3ce.,  and  had  distribated     Pxarsall. 

the  surplns,  being  a  triflmg  snm,  the  court  refused  to  order  a  referenee  to  a ^ 

Master  for  a  forther  account,  especially  after  a  lapse  of  twelve  years. 

JOHJ>r  SEARmO  madehki  will  on  the  29(h  oiMarck,  iseptember  mh^ 
1795,  and  apljiointed  fViUiam  PearsaO,  and  three  other  iSl^"^"^*^ 
persons  his  executors.  The  testator  died  in  Oaober,  1797, 
and  the  wiB  was  proved  by  Pearsatt^  who  qualified  as  ex- 
ecutor, the  other  persons  having  refused  to  act.  After 
giving  several  specific  and  pecuniary  legacies,  the  testator 
directed  his  estate  to  be  divided  into /bur  parts,  and  gave 
one  fourth  of  th^^same  to  the  children  of  JosqiA  BaUhDiti^ 
one  fourth  to  WUkt  Rayner^  one  fourth  to  the  children  of 
Creorge  Van  Eleedc,  and  one  fourth  to  the  children  of  Eli- 
zabeth  Hicks.  WiUet  Rayner,  the  children  of  George 
Van  Kkedcy  deceased,  and  the  children  of  Elizabeth  tiicks^ 
reriduary  legatees^  mentioned  in  the  will,  are  the  plaintiSk 
in  the  suit.  The  bill  charged  that  the  executor  P.  cot 
lected  part  of  the  debts,  and  sold  part  of  the  personal  es- 
tate, which  amounted  to  more  than  the  pecuniary  legacies, 
and  sold  part  of  the  real  estate ;  that  the  testator  left  a 
large  real  and  personal  estate,  which  did,  or  might,  if  not 
for  his  negligence,  have  come  to  the  hands  of  the  execu- 
tor, a  schedule  of  which  was  annexed.  That  the  executor 
died  intestate,  in  1803,  leaving  a  large  estate, « without  hav- 
ing paid  the  legacies,  &c.,  except  the  bequests  to  the 
widow.  That  Mary  PearsaU^  the  daughter  of  the  execu- 
tor, administered  on  his  estate,  and  possessed  herself  of  a 
large  part  of  the  real  and  personal  estate  of  th^  testator, 
and  of  his  books  of  account,  &c.,  and  afterwards  married 
John  WooUeyj  (defendant,)  and  died  in  February^  1816, 
intestate ;  that  W.  possessed  himself  of  the  real  and  per- 
sonsA  estate  of  his  wife,  and  of  a  great  proportion  of  the 
"  estate  of  &,  the  testator,  and  has  not  administered  on  his 
Vol.  III.  74 
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1818.  wife's  estate,  nor  on  the  estate  of  her  father  W*  P^  nor 
^i^n^W^  had  he  or  his  wife  paid  the  legatees  under  the  will  of  8^ 
Ratii«»  4^c.  That  in  July,  1808,  the  defendant,  Lavinia  P«ar«oH, 
PsABfALv.  widow  of  W.  P.,  deceased,  took  out  letters  of  administra- 
tion de  bonU  nan,  &c.,  of  the  executor  of  S.,  and  possessed 
herself  of  the  real  and  personal  eetate,  or  the  proceeds 
thereof,  of  &,  and  of  his  b^oks  of  account,  &c.,  and  also 
of  the  personal  estate  of  W.  P^  the  executor,  but  had 
not  accounted,  or  paid  to  the  legatees,  their  legacies,  Slc^ 
but  had  put  the  estate,  bpoks,  &c.,  into  the  hands  of  the 
defendant,  Charles  Rapelyea^  who  had  married  her  daugh- 
ter Catharine^  who  held  the  s^me,  without  accounting  to 
the  plaintiffs  or  the  other  legatees  of  £>.  That  the  sur* 
viving  executors  of  the  testator,  &,  having  renounced,  and 
his  widow  having  also  renounced  her  right  to  administer, 
administration,  with  the  will  annexed,  was  granted  to  the 
plaintiff,  William  Raynery  one  of  the  residuary  legatees. — 
That  the  children  of  Jiwe/A  J3aUmn,  who  are  the  other  re- 
siduaiy  legatees,  with  their  father,  reside  out  of  the  state, 
and  it  was  unknown  whether  thej  were  living  or  dead. 
Prayer^  that  the  defendants  may  account,  frd,  and  be  de- 
creed to  deliver  or  pay  to  the  plaintiffii  the  real  and  per- 
sonal estate  of  the  testator  S.^  or  the  proceeds  thereof,  re- 
maining unadministered  by  W.  P.,  &jo^  and  to  deliver  the 
books  of  account,  deeds,  &c.,  relating  to  the  estate  of  S^ 
to  the  plaintiff  JZaj/ner,  &c.,  and  for  general  relief. 

JVootky^  in  his  answer,  stated,  that  he  delivered  up  to 
Lannia  P.  all  the  assets  which  his  wife  lefl,  as  adminis- 
tratrix of  W.  P.,  except  one  third  of  the  furniture,  which 
Laomio,  as  administratrix,  delivered  to  him,  and  personal 
property  of  fV,  P.  to  the  value  of  33  dollars  and  71  ceiit% 
and  that  all  that  property,  now  in  his  hands,  does  not  ex- 
ceed the  value  of  160  dollars ;  and  he  denied  that  he  ever 
had  any  other  property  of  W.  P.,  or  any  part  of  the  estate 
of  S. 
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The  defendaBt,  Lavinia  P.,  in  her  aaswer,  admitted  that  1818. 
W.  P.  was  the  acting  executor  of  S.y  and  sold  the  real 
and  personal  estate  of  the  testator,  and  collected  some  of 
the  debts ;  that  in  1799  he  sold  a  farm  and  meadow,  which  Pg^»»ALL 
was  ail  the  real  estate,  for  S,000  dollars ;  that  the  personal 
estate,  except  what  was  bequeathed,  was  sold  at  auction, 
in  October^  1797,  and  JVbremfrer,  1798,  and  produced  735 
dollars  and  98  cents ;  and  that  the  plaintiff  R.  purchased 
to  the  amount  of  118  dollars  and  12  cents,  which  he  has 
not  paid.  That  the  schedule  referred  to  in  the  bill  was 
not  correct;  and  the  whole  of  the  properly  specified  did 
not  come  to  the  hand^  of  the  executor.  That  the  bonds  and 
notes  there  mentioned,  were,  in  1799,  and  1802,  put  into 
the  hands  of  an  fittorney,  A  Skinner^  for  collection,  and  no 
part  of  them  has  been  received  by  the  executor,  or  by  his 
administratirix  M.  P.,  or  by  the  defendant.  That  the 
money  due  on  the  bonds  and  notes  was,  afterwards,  paid 
to  Joseph  JVinkfj  an  attorney ;  and  the  plaintiff  as  admi- 
nistrator of  S^  sued  ^n(6r,andrecoyeredaverdict,inl813, 
for  2,302  dollars,  and  51  cents ;  and  that  the  plaintiff 
ought  to  look  to  fVkiter^  or  the  persons  who  paid  him  the 
money,  and  not  the  estate  of  fV.  P.  That  a  note  of  IV. 
H.  for  60  pounds,  7  shillings,  and  8  pence,  and  a  note  of  S.  L. 
for  12  pounds,  which  could  not  be  coDected,  are  now  in  the 
hands  of  the  defendant.  Two  other  notes  were  assigned 
to  the  widow  of  the  testator  as  part  of  her  legacy.  That 
according  to  the  statement  made  to  the  defendant  by  .d. 
Skinnerj  the  executor,  W,  P.  recovered  50  pounds  in 
1797,  on  R.  JlforreTs  bond;  and  in  1798,  70  pounds  for 
rent.  That  the  defendant  knows  no  more  of  the  assets  of 
the  testator;  and  denies  all  neghgence  in  the  executor, 
who  died  the  20th  of  May,  1804,  intestate.  That  neither 
the  executor  nor  his  daughter,  after  his  death,  ever  took 
possession  of  the  assets  of  the  testator.  That  she,  as  ad- 
ministratrix of  W.  P.,  collected  some  moneys  due  to  him, 
find  p^id  some  debt  leaving  a  balance  in  her  hands  of  81 
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1818.  dollars,  and  8  cents,  besides  some  furniture,  of  the  value 
U^v^^  of  i 40 dollars;  that  she  left  furniture  to  the  value  cf  10 
Ratrbb  dollars,  \yith  W.^  as  the  proportion  of  bis  wife,  the  daughter 
PBAMAI.L.  of  >fr  p^  That  after  deducting  25  dollars  for  her  ser- 
vicefs  the  defendant  paid  the  residue  of  the  81  dollars, 
find  8  cents,  which  were  all  the  remaining  assets  of  fF. 
P.,  to  the  the  defendant  R^  who  had  married  the  only  sur« 
viving  child,  and  to  whom,  also,  she  delivered  the  furni- 
ture, valued  at  140  dollars,  half  of  which  had  since  been 
returned  to  her.  That,  c^s  appeared  from  receipts  in  her 
possession,  W.  P.,  as  executor,  had  paid  3,265  dollars  and 
38  cents,  of  which  a  schedule  was  annexed ;  and  had 
retained  37  dollars  and  .59  cents,  for  bis  own  debt, 
and  214  dollars,  72  cents  for  moneys  expended,  as  execu- 
lor,  also,  250  dollars  for  a  legacy  to  him  and  his  brother, 
and  250  dollars  given  to  him  conditionally,  the  .condition 
having  happened.  The  defendant  denied  that  the  plain- 
tiff had  ever  demanded  an  account  of  the  administration 
of  SearingU  estate ;  and  she  insisted,  that  considering  the 
lapse  of  time  since  the  death  of  S.^  W.  P.  afid  M,  P.,  she 
was  not  bound  to  render  any  flirther  account. 

The  defendant  R.  admitted  the  receipt  of  56  dollars, 
and  8  cents,  in  money,  and  the  furniture  which  he  received 
of  Lavinia  P.,  in  part  of  the  estate  of  W.  P.  in  right  of 
his  wife,  the  daugther  of  W.  P. ;  and  he  denied  all  know- 
ledge of  the  estate  of  the  testator  S.,  and  that  he  ever 
received  any  part  of  it,  or  of  the  proceeds,  or  was  ever 
^*equeste4  to  give  any  account  respecting  it. 

s^ttmbtr  90ih,     T.  «^  Emmd^  for  the  plaintiffs. 

WdUy  and  J.  JZifcer,  for  the  defendants. 

jpfovemberii^  TuE  CHANCELLOR.  There  does  not  appear  to  exist 
even  the  shadow  of  a  right  of  action  against  the  defend- 
ant JSUipdyea.    Jle  married,  in  1814,  a  daughter  of  Pcor- 
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sally  the  executor,  who  had   been  dead  ten  years,  and      1818. 
he  received  from  his  mother-in-law  a  few  dollars  in  money,  v,^v^»/ 
and  some  trifling  furniture  belonging  to  the  estate  of  Pear-      Raywe* 
salij  and  of  which  estate  she  was  only  an  ikdministratrix  of  gBA»sAi.i:.. 
assets  unadministered  by  the  former  administrator.    There 
is  no  real  pretension  of  any  collusion  between  him  and  . 
any  person  represecting  the  estate  or  assets  of  Searing. 
The   complainant  Rayner  was   the    nersonal  represen- 
tative of  Searir^y  when  the  defendant    R.  married   into  v 
the  family  of  PearsdlL    The  defendant   R.  did   not   re-' 
ceive  the  furniture  and  cash  of  Lavinia  PcarsaU  as  being 
part  of  the  estate  of  Searing.    There  is  no  proof  of  such 
an  allegation,  or  that  he  had  any  reason  to  suspect  any    - 
connexion  between  what  he  received,  and  the  assets  of  the 
estate  of  Searing,    There  is  no  such  identity  traced,  or 
pretended,  in  the  property  he  received.    The  defendant 
R.  was,  therefore,  brought  into  court  without  any  reason- 
able cause.    It  would  be  most  inconvenient,  if  not  unjust, 
to  pursue  assets  in  this  way,  through  successive  hands,  or 
a  sequel  of  transfers,  when  no  fraud  or  collusion  exists, 
even  if  the  assets  could  be  traced  and  identyied.    There 
mus^  be  collusion  to  make  the  assignee  of  an  executor, 
and,  more  especially,  the  assignee  of  an  administrator  of 
the  executor,  liable  to  the  legatees  of  the  testator.    This 
is  the  principle  to  be  found  in   the  books.     {J^ewland  v. 
Champion^  1  Vesey^  106.    Lord  Hardwicke^  in  Simpson  v. 
Faughan^  %  Mk.  33.,  and  2  Vesey.  469. 

Thebillasto  the  defendant  Rapdyea  must,  therefore, 
be  dismissed,  with  costs. 

We  come  next  to  consider  the  case  of  Lavinia  PearsaOy 
the  administrator  debonisnon  of  PearsaU,  the  executor  of    . 
Searing,  and  the  principal  question  in  the  case  is,  how  far 
fearsaU  was  personally  responsible  at  his  death. 

Wm.  PearsaU  had  been  the  acting  executor  of  Searit^j 
fpm  OctobeTy  1797,  to  May^  1804,  when  he  died,  and  it  i« 
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1818.      not  until  M%  1816,  or  12  years  after  his  death,  that  this 

v^^v^^/  suit  is  brought   against  his  personal  representatWe,  and 

^^*     who  may  be  considered    as  a  representative  in  the  se- 

Fbarsai^    cond  degree.    Ijjyery  intendment  ought  to  be  made  in  fa- 

^""""""""^  vour  of  the  executor  who  has  been  so  long  dead,  and  when 

.  his  immediate  administrator  has  been  dead  for  upwards 

of  ten  years  before  the  filing  of  the  bill. 

A  principi4  mat^  in  contest,  is  respecting  certain 
bonds  and  notes  which  Pearsally  the  executor,  in  1799, 
put  into  the  hands  of  Skisinery  an  attorney,  for  collection. 
The  attorney  says,  that  suits  were  brought  upon  these 
bonds  and  notes  and  he  can  give  no  further  account  of 
them,  except  that  some  time  after  the  death  of  PeartaUf 
he  delivered  most  <^  them  over  to  Winter^  another  attorney. 
Tliey  were  odlected,  or  the  money  received  by  fFtnter,  to 
the  amount  of  1,700  dollars,  who*  appropriated  it  to  his 
own  use,  and  became  insolvent  The  present  plaintil!^ 
MajfiMTj  has  sued  Winter  for  the  moneys  so  collected,  and 
obtained  a  verdict  against  him ;  and  he  now  seek^^  to  charge 
the  estate  of  PearsaU  with  that  loss,  on  the  ground  of  neg- 
Kgence  in  PwrsaU,  But  the  facts  and  circumstances  of 
the  case  do  not  appear  to  afford  any  sufficient  reason  for 
charging  the  estate  of  PearsaU  with  the  loss  of  the  money 
so  recovered  and  appropriated  by  the  attorney.  There 
was  no  insolvency  of  the  original  debtors.  The  debts 
were  secure  at  the  death  of  PearsalL  The  debtors  were 
then  competent  to  pay,  and  thqr  did,  afterwards,  pay  to  the 
attorney.  The  loss  arises  from  the*  act  of  the  attorney, 
long  after  the  death  of  the  executor,  and  the  estate  of  the 
executor  ought  not.  Surely,  to  be  charged  for  such  subse- 
quent defalcations.  It  is  only  responsible  for  plain  and 
strong  acts  of  negligence  or  misconduct  imputable  to  the 
executor  himself.  There  does  not  appear  to  have  been 
aiiy  pressing  necessity  for  tlie  immediate  collection  of  the 
debts.  Hie  executor  acted  with  reasonaUe  and  ordinary 
discretion  and  care.    He  left  the  debts  secure,  and  it  wa$ 
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Qot  until  six  years  aftei'bis  death,  that  the  moneys  were      1818. 
receiTed  by  an  attorney,  who  abused  his  trust.    The  plain-  \^^^^f 
tiff,  ftoj/fwr,  may  chargethe  loss  more  property  to  his  own    ^^^^^ 
negligence,  in  not  taking  out  letters  of  administration  upon 
the  estate  of  Searings  until  seven  years  after  the  death  of 
PearsaU.    He  might  at  any  time  have  compelled  the  sur- 
viving executors  of  Searing  to  act,  or  to  renounce. 

If  the  debts  collected  and  wasted  by  Winter^  be  put  out 
of  the  ca&e,  it  is  very  evident,  that  PearsdWs  estate  has 
nothing  for  which  it  ought  justly  to  be  accountable  to 
the  plaintiffs,  provided  the  list  of  payments  annexed  to 
the  answer  of  Latinia  Pearsall  be  correct.  8he  avers,  inr 
her  answer,  that  they  are  all  supported  by  '^receipts  taken 
in  a  book,  and  on  s/nall  detached  pieces  of  paper,  now  re- 
maining in  her  possession."  This  being  matter  set  up  in 
defence^  or  by  way  of  avoidance,  must  be  proved ;  yet,  t 
observe,  that  in  the  statement  by  the  plaintiff^s  counsel 
of  the  balance  he  claims,  this  schedule  of  payments  by 
Pearsdllf  the  executor,  is  assumed  to  be  correct.  If  it  be 
so,  there  is  an  end  to  the  claim,  supposing  Peanaffs  estate 
not  to  be  chargeable  with  die  moneys  collected  and  mis- 
applied by  Winter. 

The  case,  at  last,  resolves  itself  into  this  point,  whether 
it  be  necessary  or  discreet  to  subject  the  defendant  Lovt- 
nta  P.  to  the  trouble  and  expense  of  accounting,  by  prov- 
ing all  those  receipts  taken  by  the  executor,  considering  the 
obscurity  and  difficulty  which  the  lapse  of  time  must  have 
thrown  over  the  transactions.  The  perplexity  and  hard«^ 
ship  of  accounting  is  greatly  increased  in  the  case  of  an 
administrator  de  bonis  nan  of  an  executor  of  the  assets 
sought  to  be  recovered.  There  is  very  good  reason  to 
believe,  from  an  attentive  examination  of  the  pleadings 
and  proofs,  that  no  balance  could  be  found  due  from  the 
estate  of  PearsaUy  even  if  an  account  was  to  be  decreed.— 
And  if  that  should  happen  to  be  the  case,  there  is  another 
serious  difficulty  in  the  way.    Lavinia  PearsaU  avers,  that 
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1818.     '  she  has  duly  administered  the  estate  of  PearsoQ,  left  un^ 

\^PV^^  admiDistered  by  the  prior  administrator,  and  that  she  bad 

B^mw,     distributed  the  smaU  surplus  of  assets,  after  payment  of 

PEAMA1.L.    the  debts,  which  surplus  would  hardly  pay  the  expense  <rf 

the  reference.    It  was  only  81  dollars,  exclusive  of  some 

furniture  distributed  among  the  representatives  of  Pear- 

saU. 

The  plaintiff  Rayner^  who  administered  upon  the  estate 
of  Searing  in  181 1,  waited  five  years,  and  sufiered  this  dis- 
tribution of  the  estate  of  Pearsall  to  be  made,  before  be 
filed  his  bill,  and  he  now  calls  upon  Lavinia  P.  to  account 
for  the  administration  of  PearsaUy  as  well  as  of  her  own, 
twelve  years  after  his  death. 

In  Ray  v.  Bogart,  (2  Johns.  Cos.  432.)  the  Court  of  Er- 
rors confirmed  a  decree  of  this  court,  dismissing  a  bill  for 
an  account,  by  reason  of  delay  and  lapse  of  time,  and  the 
death  of  parties,  and  the  probable  loss  of  papers,  though 
the  real  laches  in  that  case  was  only  for  eleven  years.  The 
case  of  Shirt  v.  MeUish^  (2  Mc.  610.)  is  a  strong  one  to 
show  the  unwillingness  of  the  court  to  decree  an  account, 
when  the  transactions  have  become  obscure  aild -entangled 
by  delay  and  time.  There  is  no  certain  and  definite  rule 
on  the  subject.  Each  case  must  depend  upon  the  exercise 
of  a  sound  discretion  arising  out  of  the  circumstances. — 
My  conclusion  is,  that  in  this  case  it  would  be  oppressive^ 
and  without  any  beneficial  result  to  either  party,  to  order  an 
account  to  be  taken;  I  shall,  accordingly,  dismiss  the  bill 
as  to  the  defendant  Lavinia  P^  without  costs. 

Decree  accordingly. 
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CoNSEQUA  against  Panning  and  others.  r. 

On  A  re-hettifng»tlie  ouue  ia  open  to  the  party  trlio  petitioof  for  the  re-hearing,       ' 
only  as  to  those  parts  of  the  decree  complained  of  in  the  petition;  hot  as  to 
the  other  party,  the  catite  is  open  as  f  o  the  whole  matter. 

An  order  of  reference,  for  aeooont,  before  a  Master,  cannot  be  more  exten- 
sire,  than  the  allegations  and  proofs  of  the  paities.  ^ 

Where  the  charges  in  the  bill  are  specific,  setting  forth  the  ipemt  of  the  ac- 
count, with  their  dates,  on  an  order  of  reference  for  an  account,  the  mqniry 
is  not  open  beyond  the  special  matten  charged;  althmsgh  the  bill  may  een- 
taia  a  general  charge  at  the  eonclasion,  and  a  prayer  for  **  a  fdl  account  con- 
cerning the  premises." 

In  all  questions  arising  betweenthenibjecCsofdiirereBt  states,  each  is  to  be' 
considered  as  aparty  to  the  laws  and  aathoritatiTe  acts  of  his  own  goyenment. 

If  a  merchant  abroad  sends  goods  to  a  merchant  here,  by  his  order,  or  by  that 
of  his  agent,  which  are  received  with  the  inyoice,  and  accepted,  without 
any  ol>if  ction  at  the  time,  he  cannot,  afterwards,  object  that  the  articles  were 
OTcrchaiged  in  price. 

Where  a  consignee  of  goods  sells  some  of  them  on  credit,  and  settles  with-hir 
consignor,  and  pays  him  the  fall  amount,  he  cannot,  afterwards,  claim  to  be 
reimbursed  for  any  part,  on  the  ground  of  a  bad  debt  made  in  the  tale;  there 
being  no  fraud  or  mistaiKe  in  the  settlement 

Unsettled  accounts  do  no  bear  internt 

YThere  a  balance  of  an  account  is  paid  without  anyi  charge  of  interest,  it  can- 
not, afterwards,  be  demanded*  ' 

Jnlcrest  is  payable  according  to  the  laws  of  the  country  where  the  debt  is  oen- 
tracted  and  to  be  paid. 

Where  a  CMnut  merchant  consigns  goods  to  a  merchant  in  New-York,  for 
sale,  which  are  delivered  at  Canton,  to  the  agent  of  the  Nno-York  merchant,- 
who  neglects  to  remit  the  proceeds  to  the  consignor,  the  latter  is  entitled  to 
interest  on  the  amount,  according  to  the  law  and  custom  of  Cftina,  being 
lioefoe  per  cent. 

PETITION  for  a  rt-heartng.  The  bill  stated,  tliat  the  •^<«*«'  >•* 
plaintifil  a  native  merchant  of  Cantcniy  in  China,  on  the  Aooembcr  vtki 
2Zi  of  December,  1807,  shipped  on  board  the  John  and 
Janies,  at  Canton,  a  cargo  of  teas,  valued  at  19,837  dollars 
and  77  cents,  and  consigned  the  same  to  the  defendant9,> 
Edmund  Fanniiigy  Etenry  Fanning,  and  Pf^illei  Coles,  being 
partners  in  trade,  owners  of  vessels,  and  factors  and  com- 
mission merchants,  to  sell  for  the  plaintiff,  and  which  were 
received  by  the  defendants,  as  his  factors.  That,  on  the 
24tb  of  December,  1807,  the  pls^intiff  shipped  on  board  (he 

Vol.    III.  75 


Digitized  by  VjOOQiC 


588  CASES   IN  CHANCERY. 

1818.  Hope  and  ^cJiualpa^  teas  and  nankeens,  to  the  value  of 
y^^^y/'^i^  29,185  dollars  and  63  cents,  and  consigned  the  same  to 
CoH«<iuA  tijg  defendants,  for  sale,  and  who  received  the  same  as  his 
TAjmiMQ.  factors.  That  the  defendants,  by  their  authorized  agent, 
Obed  Quuey  on  the  19th  of  Jamtairy^  1811,  gave  the  plain- 
tiflf  a  promissory  note,  dated  at  Canton^  for  35,717  dollars 
and  50  cents,  payable  sixteen  months  aAer  date,  with  in- 
terest at  twebe  per  cent.,  which  is  the  lawfViI  and  cus- 
totnaiy  rate  of  interest  at  Canton^  which  note  is  still  unpaid, 
and  was  given  for  the  goods  sold  and  delivered  to  the  de- 
fendants. That,  in  December^  1809,  John  Smith  Crary 
and  William  E.  Mxem^  as  lawful  attorneys  and  agents  of 
the  defendants,  gave^  at  Canton,  a  promissory  note  to  (he 
plaintiff,  for  39,690  dollars  and  63  cents,  payable  fifteen 
months  after  date,  with  interest,  after  the  same  should  be> 
comd  due,  at  twelve  per  cent. ;  which  note  was  unpaid, 
and  seven  months  interest  due  thereon,  when  the  said 
Crary^  as  agent  of  the  defendants,  gave  the  plaintiff  a  note 
for  the  interest  then  due,  being  2,910  dollars  and  64  cents, 
payable  in  twelve  months^  with  interest  at  twelve  per 
cent.,  which  note  is  wholly  due  and  unpaid.  That,  on  the 
26th  of  Mvember^  1810,  the  plaintiff  shipped  on  board  the 
Chinese^  teas  and  cassia,  to  the  value  of  64,828  d<dlars 
and  65  cents,  consigned  to  the  defendants,  to  be  sold,  and 
the  proceeds  remitted  to  the  plaintifl^  and  which  goods 
were  received  by  the  defendants,  as  the  factors  of  the 
pluntiff,  and  sold.  That,  on  the  29th  of  JVboemAer,  1810, 
the  plaintiff  shipped  on  board  the  ffepe,  teas  and  nankeens, 
to  the  value  of  6,370  dollars  end  21  cents,  consigned  to 
the  defendants,  to  sell,  and  remit  the  proceeds,  and  which 
were  received  and  sold  by  the  defendants.  That  by  an 
agreement  between  the  plaintiff  and  the  defendants,  in  re- 
•  lation  to  their  receiving  and  selling  the  goods^  so  consigned 
to  them  as  factors,  they  were  to  sell  the  same  with  all 
reasonable  expedition,  and  for  the  best  prices,  and  for  a 
r^sonable  reward  to  be  retained,  and  to  remit  the  pro- 
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ceeds,  in  specie,  to  Canton ;  and  for  any  unreasonable  1818. 
delay  the  defendants  were  to  pay  twelve  per  cent,  interest,  k^^\^^ 
firom  the  time  such  sales  and  remittances  could  reasonably  ^f>^^^^^^ 
have  been  made,  that  being  the  rate  of  interest  where  ^^'''""»- 
the  plaintiff  resided,  and  where  the  contract  was  to  be 
fulfilled  by  the  remittances.  The  plaintiff  charged,  that 
the  defendants  received  all  the  goods  so  shipped,  and  sold 
them,  and  received  the  proceeds,  and  have  retained,  or 
wasted  them,  or  lost  part  by  their  negligence,  and  have 
refused  to  render  an  account  thereof  and  remit  the  pro- 
ceeds :  That  it  was  the  agreement,  or  course  of  dealing, 
between  the  plaintiff  and  the  defendants,  that  for  all  moneys 
due  to  him  from  them,  they  should  pay  to  him  twelve  per 
cent,  interest  from  the  time  of  their  default.  That,  on 
the  6th  of  February^  1806,  ^eors  Sheffield^  at  Gtmtott,  gave 
the  plaintiff  a  note  for  4,080  dbllars  and  81  cents,  payable 
in  fifteen  months,  with  interest,  afterwards,  at  twelve  per 
cent. ;  and  which  note  not  being  paid,  the  plaintiff,  after- 
wards, on  the  12th  of  Nonemh&r^  1807,  delivered  it  to  the 
defendant  E.  P.  for  collection,  and  to  account  to  the  plain- 
tiff for  the  same ;  that  E.  P.  received  the  note,  in  behalf  of 
the  defendants,  to  collect,  and  has  never  accounted  to  the 
plaintiff  for  it,  and  they  have  either  collected  the  money, 
or  lost  it  by  their  gross  negligence,  and  have  refused  to 
account  for  it,  with  the  interest.  That  the  defendants, 
between  1805  and  this  time,  became  indebted  to  the  plain* 
tifl^  in  various  other  large  sums  of  money,  amounting  to 
160,000  dollars,  for  teas  and  other  goods,  sold  and  ddiver- 
ed  to  them  by  the  plaintiff;  and  for  teas  and  other  goods, . 
consigned,  &c.  &c.  tVayer,  that  the  defendants  be  de- 
creed to  come  to  a  full  account  with  the  plamtiff,  concern- 
ing the  premises,  and  to  pay  to  him  what  shall  be  fbuild 
due,&c. 

The  defendants,  in  their  answer,  denied  that  they  were, 
at  the  times  mentioned  in  the  bill,  general  partners  in 
trade ;  but  admitted  that  they  were  jointly  concerned  in 
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1818.      shippiDg,  importing,  and    selling  on  commiduoo,  divera 

y^^>^'y^  cargoes  of  merchandise,  &c.    They  stated  various  matters 

c^KtEQUA    jjj  defence,  and  various  counter  claims,  by  way  of  deduc- 

TAmnfl.     jQqq  and  set-ofl^  which  it  is  unnecessary  to  detail;  the 

material  facts  will  sufficiently  appear   from  the  decretal 

order  and  opinion  of  the  court. 

fiureM  Order.     ^^^  cause  having  been  brought  to  a  hearing,  on  the 
pleadings  and  proofs,  the  court,  on  the  30th  of  Sqitainbery 
1817,  made  the  following  decretal  order:  That  it  be  re- 
ferred to  a  Master  to  take  an  account  between  the  plaintiff 
and  defendants,  touching   the    matters  in  the  pleadings 
mentioned ;  and  that,  in  taking  such  account,  the  Master 
jcharge  the  defendants  with  the  goods  in  the  pleadings 
mentioned,  shipped  by  the  plaintifi^  on  the  22d  of  Decern-- 
ber^  1807,  in  the  ship  John  and  Jamesy  amounting,  accord- 
ing to  the  invoice,  to   19,837  dollars  77  cents,  consigned 
by  the  plaintiff  to  the  defendants,  and  by  them  received  to 
dcUand  dispose  of  for  the  plaintiff;  and^  obo,  charge  the 
defendants  with  the  goods,  in  tlie  pleadings  mentioned, 
shipped  by  the  plainti£^  on  the  24th  of  December^  1807, 
in  the  ship  Hopej  ^nd  in  the  ship  Atahualpii,  amounting, 
according  to  the  invoice  price,  to  29,135  dollars  and  63 
'cents,  as  for  goods  consigned  by  the  plaintiff  to  the  de^ 
fendants  to  sell  for  the  plaintiff;  andjoka,  charge  the  de- 
fendants with  35,711  dollars  and  50  cents,  upon  the  foot 
of  a  promissory  note,  in  the  pleadings  mentioned,  dated 
the  19th  of  January,   1811,  given  to  the  plaintiff  by  Obed 
Chase^  as  the  authorized  agent  of  the  defendants,  payable 
3ixteen  months  after  date;  or, if  the  Master  should  be  of 
opinion  that  Obed  Chase  was  not  duly  authorized  to  give 
^t,  that,  then,  the  ^faster  charge  the  defendants  with  that 
sum,  as  for  goods  sold  and  delivered  by  the  plaintiff  to  the 
defendants^  on  the  19th  of  January^  1811,  at  a  credit  of 
/sixteen   months;  and^   obo,  charge  the  defendants  with 
^,690  d9llar8  63  cents,  upon  the  foot  of  a  pjromissoiy 
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fioUj  in  the  pleadings  mentioned,'given  the  9th  of  Decern-      1818. 
*er,  1809,  to  the  plaintifi^  by  'John  Smith  Crary  and  Wil-  v«^v-^ 
Uam  E.  JVexwn,  aa  the  authorized  agents  of  the  defendant?,    Coshb^iuj. 
payable  fifteen  months  after  date;  aiid^  ofco,  charge  the     FA»K»g. 
defendants  with  only  so  much  of  the  goods  in  the  plead- 
ings mentioned,  and  shipped  by  the  plaintiiT,  on  the  2dth 
of  MwembeTy   1810,  in   the  ship  Chinese,  amounting  to 
64,828  dollars  and  65   cents,  according  to  the  invoice 
price,  after  deducting  43,025  dollars  and  87  cents,  being 
so  much  of  the  shipment  as  the  plaintiff  appears  to  have 
assigned  to  Wittiam  Baring  and  others,  in  the  pleadings 
mentioned,  and  that  the  sum  of  21,798  dollars  78  cents, 
being  the  residue  of  the  last  shipment,  after  deducting  the 
iissignment  to  Bating  fy  Co^  be  charged  as  for  goods  con- 
signed by  ihe  fi^miiS  to  the  defendants,  and  by   them  re- 
ceived to  sell  for  the  plaintiff;  and,  dUo,  charge  the  de- 
fendants with   the  goods,  in    the    pleadings  mentioned, 
shipped  by  the  plaintiff  the  29th  of  Abvember,   1810,  in 
the  ship  Hope,  araouilting,  according  to  the  invoice  price, 
to  6,370  doOars  21  cents,  as  for  goods  consigned  by  the 
plaintiff  to  the  defendants,  and  by  them  received,  to  sell 
for  th^  plmntiff;  and,  aha,  charge    the  defendants  with 
inUresty  at  the  rate  of  twelve  per  cent.,  upon  all  the  items 
before  mentioned,  from  such  times  as  the  said  sums  ought 
to  have  been  paid,  that  is  to  say,  in  case  of  goods  sold, 
from  the  expiration  of  the  term  of  credit ;  and  in  case  of 
..goods  consigned,  from  the  times  the  proceeds  ought  to  have 
been  remitted,  having  regard  to  the  course  of  such  deal- 
ings ;  and  in  case  of  promissory  notes,  from  the  time  of 
payment  therein  specified,    ^d,  abo,  charge  the  defend- 
ants with  900  dollars,  being  so  much  of  the  amount  of  the 
promissory  note,  in  the  pleadings  mentioned,  g^ven   by 
^Jicors  Sheffield  to  the  plainti£^  and  by  him  placed  in  the 
hands  of  the  defendants  to  collect  as  was  received  by  the 
defendants;  and^ abo, such  farther  sum,  as  it  shall  satis- 
/aetorily  appear  to  the  Master,  the  ddendants  might  have 
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1818.      i^eoeived,  if  tbey  had  used  due  diligence  in  collecting  it, 
v^^v^^y/  witb  lawful  interest,  from  the  time' the  same  was  received, 
CowM^vA     ^  might  have  been  received,  as  aficM^esaid.    And  that  Ae 
FAMmiM0.     plaintiff  be  allowed,  in  such  account,  all  such  further  sums 
as  shall  appear  that  the  defendants  ought  to  account  for 
and  paj,  by  reason  of  any  dealings  and  matters  in  the  bill 
mentioned,  with  such  interest,  as  the  nature  of  the  case, 
and  the  course  of  the  dealings  between  the  parties,  shall 
render  just.    Aid  that  the  Master  make  aD  proper  fldlow- 
ances  to  the  defendants  for  all  remiUancet  and  paymmts 
made  by  them  to  the  plaintifl^  or  to  others  for  his  use,  and  by 
his  authority ;  and  tltat  the  Master  be  at  liberty  to  examine 
the  parties,  under  oath,  on  interrogatories,  and  such  other 
witnesses,-  not  already  examined,  as  either  party  may  pro- 
duce. 
JV>*^^  Ae*     The  MoHer  made  a  report,  on  the  31st  o(Janttari/y  1818, 
in  which  he  stated  the  gross  amount  of  the  sales  of  the 
cai^oes  mentioned  in  the  decretal  order,  and  the  charges 
diereon,  and  the  nett  proceeds  thereof,  and  the  amount 
due  (rom  the  defendants  to  the  plaintiff;  and  that  be  had 
eharged  the  defendants  with  the  nett  proceeds  of  th^  dif- 
ferent consignments  particularly  mentioned  in  the  decree, 
and  with  the  goods  sold,  and  with  the  amount  of  the  notes; 
and  that  he  had  charged*  twelve  per  cent,  interest  on  the 
items,  except  the  last,  in  which  the  remittance  was  made 
in  due  time ;  and  that  he  had  credited  the  defendants  for 
all  remittances  and  payments  by  them  on  account  of  the 
said  consignments  and  sales,  and  with  aD  just  allowances, 
and  had  calculated  interest  at  twelve  per  cent,  on  the  cre- 
dits; leaving  a  balance  due  to  the  plaintiff^  for  principal 
and  interest,  to  the  date  of  die  report,  of  104,457  doDars 
and  91  cents. 
.  The  petition  for  a  rehearing  stated  the  following  objec- 

tions to  the  decretal  order :  1.  Because  it  does  not  direct 
a  general  accouni  to  be  taken  between  the  parties : 
3.  Because  the  decretal  order  limits,  and  circumscribes 
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the  cbarges^to  be  -  made  by  the  defmidants  agaioBl  the      IS18. 
plaintifl^  to  remt^ncM  and  jNiymeitff  by  them  to  the  plain*  v^^v^^ 
ti£^  and  to  others,  for  his  use,  and  by  his  authority ;  and  the    Comi^rA 
Master  has  decided,  and  the  defendants  cannot  be  aBowed    FAmmw. 
for  any  charge  or  matter  of  account,  unless  it  be  shown  to 
be  a  remittance  or  payment,  specially  and  specifically  ap- 
plied to  one  or  other  of  the  matters  with  which  the  de- 
fendaiUs  are  charged  and  made  accountable  by  the  de- 
cree; by  reason  whereoi^  nuitters  of  account  to  a  very 
large  amount,  and,  as  the  defendants  believe,  to  a  sum  not 
less  than  86,000  dollars,  are  wholly  excluded  from  the  said 
account;  and  the  defendants  are  barred  firom  the  benefit 
thereof: 

3.  Because,  the  defendants  are  charged  with  a  promis* 
sory  note  given  by  Obed  C%ase  to  the  plaihti£^  for  36,711 
dollars  and  50  cents,  or  with  goods  sold  and  ddivertd  to 
the  defendant,  to  that  amount,  which,  by  the  terms  of  the 
decree,  as  it  relates  to  the  defendants,  is  substantially  the 
same  thing ;  whereas,  by  the  pleadings  and  proofs,  the  de- 
fendants are  not  justly  liable  to  be  charged  with  the  same 
in  either  shape;  but  only  as  for  goods  consigned  to  the  de- 
fendants, by  the  plainti£^  to  be  sold  for  his  account,  and  in 
this  way  they  are  willing  to  account. 

4.  Because,  the  defendants  are  charged  with  interest  at 
twebe  per  cent,  per  annum,  upon  the  items  in  the  decree 
mentioned,  or  notes,  or  goods  sold  by  the  plaintiff  to  the 
defendants,  and  consigned  to  the  defendants  to  be  sold, 
from  the  expiration  of  the  credits,  in  the  case  of  notes 
and  goods  sold;  and  in  the  case  of  goods  cons^ned^  from 
the  time  when  the  proceeds  ought  to  have  been  remitted : 
whereas,  the  defendants  ought  not  to  be  charged  with  any 
greater  interest  in  tlie  case  of  consignmeniSj  where  the 
contract  was  made  here,  tjjan  is  allowed  by  the  law  of 
this  state. 

5.  Because,  the  defendants  are  charged  with  so  much 
of  the  goods  in  the  pleadings  mentioned,   and  shipped  by 
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1818.      the  plaintiff  to  the  defendants,  on  the  25ih  of  Abuemfi^,- 
\^»^^   1810,  on  board  the  ship   Chtnete,  as  would  amount  to* 
CoEBmqvA    21,798  dollars  and  78  cents,  invoice  price,  being  part  of 
y^™"*'     the  invoice  of  64,818   doBara   and  66   cents,  whereof 
43,025  dollars  and  87  cents,  api>eared  to  have  been  as- 
signed to  Baring  Sf  Co. ;  which  is  erroneous,  because  no 
part  of  the  said  cargo  was  specifically  ^signed  to  Baring 
Sc  Co. ;  but  another  and  different  shipment  made  by  die 
plaintiff  to  the  defendants,  in  a  former  voyage  of  the  ship 
CMneit ;  and  the  shipment  to  Baring  Sf  Co.  was  in  1809, 
the  amount  of  the  invoice  of  which  was  the  sums  last 
mentioned,  and  which  shipment  is  not  stated  in  the  plain- 
tiff's bill ;  but  the  facts  are  set  forth  at  large  in  the  an-* 
swer. 

6.  Because  the  defendants  are  directed  to  account  for 
the  proceeds  of  the  said  invoice  of  64,828  dollars,  and  25* 
cents,  deducting  only  4S,0S5  dollars  and  87  cents,  part 
thereof;  whereas,  the  defendants  are  bound  to  account  to 
Baring  ^  Co^  or  their  representatives,  for  the  full  sum  of 
43,025  dollars  and  87  cents,  whether  the  invoice  would 
amount  to  that  sum  or  not ;  and  the  defendants  are  sued 
in  the  circuit  court  of  the  United  States  ;  and  there  is  rea- 
son to  apprehend  that  they  will  be  compelled  to  account 
for  the  full  sum,  provided  there  should  be  a  balance  in 
their  hands  to  that  amount  due  to  the  plaintifl^  including 
the  invoice  assigned. 

amumbtr  SBifr  Are-hearing  having  been  granted,  the  cause  was^ argued 
*"  by  R^g$  for  the  plaintiff  atid  T.  Jl.  Emmet  and  Bracfceff, 

for  the  defendants. 

Oa  anhMriac,  ^HE  CHANCELLOR.  There  18  considerable  variation  in 
^  ^Sl^pj!  the  objections  made  to  the  deci^  as  stated  in  the  petition 
Sr^'^tSSH^^'^  a  re-hearing,  and  in  the  points  on  which  the  cause  was 
ig^«*Mji  tore-argued.    But,  I  apprehend  the  rule  to  be  well  settled. 

tbedtcreeeon- 
plaiaedofiiitlM 
petition;  bat  aa  to  the  other  party,  it  if  opeo  m  to  the  whole  matter. 
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fliat  upon  a  rehearing,  the  cause,  with  Respect  to  the  pafty      1818 
i?ho  petitions  to  rehear,  is  open  only  as  to  those  parts  of  it  Vi^^v-^^' 
complained  of  in  the  petition ;  though  as  to  the  other  party,    Coh«<h;a 
it  is  open  as  to  the  whole  matter  of  this  decree.    The  rule     Fawitiwo. 
was  so  declared  by  Lord  Chancellor  Cowpevj  in  Rawlins  ▼. 
Pawdj  (1  P.  Wm.  300.)  and  it  is  to  be  met  with  in  all  the 
Subsequent  treatises  on  the  subject. 

I  shall,  therefore,  take  up  the  objections,  as  they  were 
stated  in  the  petition  on  which  the  rehearing  was  granted. 
1.  The  first  objection  is,  thsit  the  decree  did  not  ordei^ 
a  general  ftccount  to  be  taken  and  stated  between  the 
parties,  and  that  the  decree  was  confined  to  the  specific 
charges  stated  in  the  bill.  The  second  objection  %vas  an 
amplification  of  the  first,  and  applied  to  that  part  of  the 
•decree  which  directed  all  proper  allowances  to  be  made  to 
the  defendants  for  remittances  and  payments,  without  al- 
owing  them  to  go  at  large  into  all  and  every  matter  of 
account  The  defendants  now  seek,  upon  the  rehearing, 
for  a  general  account  of  all  transactions  between  the  par- 
ties, firom  the  first  day  of  January^  1805,  to  the  filing  of 
the  bill. 

It  is  a  little  singular,  that  this  objection  should  not  have 
been  made  before  the  cause  went  to  the  Master.    A  whole 
year  elapsed  between  the  time  of  pronouncing  the  decree 
and  the  coming  in  of  the  Master's  report,  taken  upon  th6' 
foot  of  the  decree.    It  seems  not  to  have  b^en  discovered, 
that  such  a  general  account  was  wanting,  until  after  a  large 
balance  had  been  found,  and  stated  agaiiist  the  defendants. 
But  the  point  is  no>v  oj^en  for  re-consideration,  and  it  will 
be  requisite  to  ei^mine  the  pleadings  closely,  to  see  what 
are  really  the  matters  in  issue.    I  take  it  for  granted,  that    An  ordtt  id 
the  order  for  a  reference  must  be  founded  upon  the  plead-  !!£^!Srt'£ibn 
iAgs  aAd  proo&,  and  that  it  cannot  be  ma^e  more  exten-  5^*^22J"'JJ 
slye  thto  thcf  oQc^oto  and  the  probata  of  the  parties.  ^J    ^Jjjg*^ 

The  bill  IS  fotmded  upon  specific  charges.    There  ar^  euMt  jm  ^nde* 
none  of  an  earlier  ddte  than  December.  1807.    There  are<>»ntkftiiir«v/ 
Vol.  III.  %  tifihtfJSS: 
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1818.      various  iUma  distinctly  set  forth,  and  though  the  biD,  near 

\^0^^^^i  the  conclusion,  chai-ges,  that  the  defendants  were  inddited 

Cojif B^uA    In  various  other  large  sums  of  money  for  goods  sold  and 

FakJokq.     delivered,  and  for  goods  consigned  for  sale,  yet  this  g^ 

WhM«    tbA  neral  charge  seems  to  have  been  thrown  in  for  greater 

j^UttraipMiAe! caution,  and  intended   only  to  cover  any  mistakes  and 

Sm^of  tkei?.  omissions  in  the  particular  specification.    This  b  evident- 

•JJJ*  Jjf^^  ty  ^^^  8^^  sense  and  l*)gic  of  the  pleading,  and  the  prayer, 

dm  ii    rster-  that  the  defendants  should  come  to  a  full  account  ^  con- 

MWit,  ihb  Ibp  earning  the  premises,''  must  be  applied  to  the  charges  in 

^Itymid  t£  detail,  and  to  which  only  the  defendants  were  called  upon 

SufiMi:    tho'  to  answer. 

^^^  ^S-  Neither  the  answer,  nor  the  proofo,  will  warrant  an  in- 
£  eoMSukM^  q^^Ti  beyond  the  special  matters  chai^ped  in  the  bilL 
»*  *  ^te^  "^^  defendants,  after  denying  all  general  copartnership, 
«Mmt  coQOMB*  and  aU  joint  concern,  other  than  '^  in  the  shipment,  impor- 
mS."  ^^'^"^^  tation,  and  sale  on  commission,  of  cargoes  of  merchandise,'' 
state,  that  the  plaintiff  ^^  had  been  given  to  understand 
that  the  defendants  were  willing,  on  their  joint  account,  to 
recdve  teas  and  other  goods  to  sell  on  commission  for  the 
plaintiff"  and  that,  ^  with  a  view  to  such  sales  on  com- 
mission for  account  of  the  plaintiff,  an  Agreement  was 
made  and  entered  into  by  one  of  the  defendants,  on  their 
behalf  with  the  plaintiff."  The  agreement  here  rrferred 
to,  is  stated  in  the  answer,  to  have  been  made  in  Octo&er, 
1807.  This  is  very  decisive  proof  that  the  defendants  do 
not  entitle  themselves  by  theu*  answer,  to  go  fiirtber  back 
than  the  date  of  the  specific  charges  in  the  biU ;  and  any 
attempt  to  go  fiulher  would  only  be  to  involve  the  charges 
in  question  in  a  labyrinth,  from  which  nothing  cpuld  arise 
but  embarrassment  and  delay.  And,  indeed,  in  another 
part  of  the  answer,  after  meeting  all  the  charges  in  the 
bill,  they  expressly  deny  ^  that  they  are  indebted  to  the 
plaintifi^  between  Dtcember^  1805,  and  the  filing  of  the 
bill,  other^vise  than  is  above  stated,  for  any  goods  sold  or 
d^qnsigned  to  them. 
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After  giving  a  very  pcolicular  answer  to  every  particu-      1818. 
lar  charge,  the  defendants  give  a  detail  of  their  counter  v^^v^^l 
daims  against  the  plaintiff,  and  it  is  to  be  seen  how  far    Co»m<iua 
they  are  embraced  by  the  decree.  Fawih*. 

In  the  first  place,  they  claim  commission  on  disburse- 
ments  on  the  teas  sold,  on  account  of  the  plaintifi^  and 
shipped  on  board  the  vessels  mentioned  in  the  bill,  and 
they  also  claim  for  duties  guaranteed  and  paid  on  the  teas 
consigned  to  them,  and  for  freight  of  teas  shipped  in  the 
ship  CMnese^  on  her  second  voyage,  and  the  premium  for 
insurance  thereon,  and  for  freight  of  teas  shipped  on  board 
iheHopt,  in  1810,  and  for  a  further  charge  of  fireight  of 
tiie  cargo  by  the  Hope^  and  for  charges  of  remitting  30,000 
dollars  in  specie.  I  should  apprehend  that  these  charges 
were  sdl  reached  by  the  decree,  which  could  only  have  in- 
tended to  make  the  defendants  answerable  for  the  net  pro- 
needs  of  the  cargoes  consigned  to  them,  after  making  them 
aH  just  allowances.  The  petition  for  a  re^hearisg  does 
not  state,  nor  has  it  been  shown  or  pretended,  that  any 
c^  those  charges  were  not  received,  as  competent  subjects 
for  examination,  under  the  decree.  I  presume,  they  do 
not  form  any  part  of  the  ground  of  complaint ;  nor  have 
the  defendants  specified  the  particular  charges  which  have 
been  rejected  by  the  Master,  nor  in  what  they  consisted. 
They  deal  in  general  terms  in  their  objection,  and  say  only, 
tiiat  ^  matters  of  account  to  a  large  amount"  are  excluded. 
We  ought,  at  least,  to  have  been  so  far  informed  of  what 
those  matters  of  account  consisted,  as  to  have  beeta  ena- 
bled to  form  some  judgment  of  their  pertinency  or  appli- 
cation to  the  subject  matter  of  the  suit.  It  would  be  an 
act  of  great  indiscretion,  if  not  of  positive  injustice,  to  in- 
terfere with  a  decree  upon  such  a  loose  and  general  alle- 
gation. 

There  are  other  counter  claims  set  up  in  the  answer, 
which  seem  to  be  utterly  groundless,  even  if  the  decree 
was  to  embrace  them. 


Digitized  by  VjOOQiC 


.:)9S  CASES  IN  CHANCERY. 

1818.  1 .  The.defendants  claim  a  sum  for  the  difference  between 

\^^^^  ten  per  cent,  per  annum,  under  the  agreement  which  they 
CoHiiqtJA     g^^  yp^  j^jjj  ^g  jgg^l  interest  of  this  country,  on  certain 
TAsmsq.     notes,  the  amount  of  which  they  were  prevented  from  re- 
in di  questions  mitting  for  one  year,  by  i^eason  of  the  embargo.    The  solid 
tweuf  the  sab^ 'Objection  to  this  claim  is' to  be  found  in  the  principle  deda- 
•tTt^utesfiSh  red  in  Contoay  v.  Gray,  (10  East,  536.)  that  in  oQ  questions 
!Jd*»  ^;J*to  a'^»»g  between  the  suhjecU  of  d^ereni  siateSj  each  is  a  partj/ 
MthoriStive"^  to  the  jnMic  authorUative  acts  of  his  own  govemmentj  and 
Mts  of  his  own  he  U  OS  much  incapacitated  from  making  the  oonsequenfes 
Qf  anaciof  his  own  state,  the  faundaiion  of  a  daim  to  in- 
dmnUy  upon  a  foreign  subject,  as  he  wouid  ie,  if  such  aU 
had  been  done  immediattiy  and  individuany  by  himself,'^ 
Lord  EUenbarough  said,  that  this  same  principle  was  ese^ 
tablished  in  TouUng  v.  Hubbard;  (3  B.  Sf  Puller,  291.) 
and,  indeed,  we  find  the  principle  declared  in  every  pe- 
riod of  the  English  law,  that  every  subject  is  to  be  deemed 
a  party  to  the  laws  of  his  own  government    (Bro.  Abr^ 
tit.  Parliamnt,  pi.  41.    Dyer^  23.  6,  pL  l^S.    9  Co.  107.  a. 
Lord  Mansfield^  in  Wadham  v.  Marlowe,  cited  in  8  Easf, 
314,  note.)    The  force  of  this  doctrine  must  be  specially 
felt  and  acknowledged  in  this  counjtry,  where  (he  acts  of 
the  government  are  practically,  as  well  as  theoretically,  the 
act3  of  the  representatives  of  the  people. 

2.  The  defendants  further  claim,  in  their  answer,Uie  hea- 
vy sum  of  17,085  dollars  and  94  cei)t9,  for  overcharges  on 
If  n  merchant  teas  and  nankeens  shipped  to  them  in  1809  and  18)0,  and 
l^s  to  n  mer-  which  sum  was  over  and  above  what  equal  qualities  of  the 
Sis  ^onTe?/  or  Same  articles  could  have  been  furnished  for,  at  the  time 
H^rat,  ^'whteh  they  were  shipped.  If  the  goods,  in  this  case,  were  conr 
^th  t£*"ii^  ®^CT^*^  *°  ^^®  ^^®"^^^^^  ^^  ®^^' ^"  commission,  they  ha4 
^SUk  ^Uiout  "^  "8h^  *^  complain  of  the  charge,  for  it  jvas  no  injuiy  to 
obriection  at  them,  and  the  plaintiff  was  in  the  exercise  of  his  porfec^ 
mMTchant' here  right.  If  the  goods  Were  sold  and  delivered  to  the  de- 
jruds,  objcoti  fendants,  why  did  they  accept  of  them  ?  Why  did  theif 
'S^  wm  ot!^  ^S^iit  at  Cannon, accept  of  them,  in  the  first  instance?  Thf^ 
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invoice  always  accompanied  the  shipment  and  delivery  of      1818. 
the  cargo,  and  they  affirmed  the  charge,  by  the  acceptance  v«^v^^ 
of  the  goods.    The  date  of  the  charge,  according  to  the    Conwkuta 
schedule  annexed  to  the  answer,  is  in  Atgust^  1812.    The     F^msQ, 
pretension  is  groundless,  in  every  view ;  the  charge  is  too  ' 

loose  and  at  too  late  a  period  to  be  deserving  of  credit 
It  does  not  even  appear,  whether  the  goods  were  shipped 
on  sale  or  on  consignment,  nor  is  there  any  specification  of 
particulars,  as  a  paiticle  of  pro9f  to  give  colour  to  the  sug- 
gestion. 

3.  Another  charge  is,  that  the  defendants  paid  one 
Dairid  Bentodc  the  difference  of  value  of  900  pieces  of 
xiankeeui  shipped  to  them  as  for  long  nankeens,  and  sold 
as  such,  and  which  turned  out  to  be  pieces  of  the  short 
Jdnd.  The  charge  is  of  the  date  of  June,  1811,  and  there 
is  no  proo(  either  of  the  defect  or  of  the  payment 

4.  The  defendants  further  charge  near  4,000  dollars  for 
the  difference  of  interest,  between  10  and  12  per  cent.,  ck- 
^cted  from  their  agents,  Crary  and  Mxsen^  on  sundry  pro- 
missory notes  paid  by  them  to  the  plaintiff;  and  they  rely 
mpon  an  agreement,  stated  to  have  been  made  by  Edward 
Fanning^  on  behalf  of  the  defendants  with  the  plainti^ 
in  October  J  1807,  by  which  10  per  cent  interest  only,  was 
to  be  charged. 

The  only  agreement  proved,  is  one  of  the  8th  of  J^aeenv^ 
&er,  1807,  made  between  the  plaintiff  and  Ednoard  Fan- 
ntfig,  one  of  the  defendants.  It  differs  materially  from 
the  one  set  forth  in  the  answer,  and  there  is  no  evidence  in 
the  case,  that  Fanning  was  authorized  to  make  such  an 
agreement  on  behalf  of  the  defendants.  We  have  seen 
that  the  defendants,  in  their  answer,  deny  any  copartner- 
ship between  themselves,  except  for  the  single  purpose  of 
the  shipment^  importaHony  and  sak  on  commission^  nf  cargoes. 
One  of  the  copartners,  for  such  a  special  purpose,  had  no 
authority  to  bind  the  rest  to  such  an  agreement  as  this, 
fvhicb  was  clearly  not  within  the  scope  and  purview  q(  the 
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1818.      partnership.    Nor  does  it  appear,  that  the  agreemeiit,  as 

s^h'^^  proved,  was  ever  acted  upon  by  the  parties.    It  related 

c^MWL    to  a  ship,  "to  be  built  at  JVew-Foi*,  of  350  or  400  torn 

Pahwiw.     burthen,  for  the  Otinese  trade,''  and  the  plaintiff  was  to 

furnish  one  third  of  the  cargo,  and  the  defendants  goods 

for  the  res)idue.    The  defendants  were  to  have  goods  to 

the  amount  of  12^000  dollars,  consigned  to  them  to  adl, 

and  they  were  to  retain  the  net  proceeds,  free  of  interest^ 

as  long  as  the  ship  should  continue  in  the  Cliina  trade,  and 

they  were  to  carry  the  plaintiff's  cargo  fr^ee  of  frdght 

None  of  these  provisions  were  ever  carried  into  efect ; 
no  ship  was  ever  built  and  put  into  the  Ckinae  trade, 
on  the  foot  of  this  agreement  The  plaintiff  was,  also,  to 
do  the  business  of  the  ship  at  Cantany  without  charging 
any  commission,  and  the  defendants  were  to  sd  the  ear- 
goes  of  the  ship  at  .Veio-Forfe,  free  of  commission.  The 
charges,  in  the  answer,  of  freight  and  commissions,  are  di- 
rectly repugnant  to  these  provisions,  and  afford  the  most 
satisfactory  proof  that  the  agreement  was  never  observed 
or  regarded  as  binding. 

Tie  defendants  admit,  that  the  iawfrd  and  customary 

rates  of  interest  at  Canton,  is  12  per  cent.;  andaU  pretence 

of  a  claim  to  be   charged  a  lower  rate  of  interest,  on 

the  ground  of  this  agreement,  is  clearly  without  founda* 

tion. 

WhM«aeoft*     5.  A  further  charge  in  the  answer,  is,  for  the  phintiff^s 

SETtoiiSrofProp^i^'*  ofbad  debts  made  by  the  defendants,  on  the 

ndfaSiMffi^  ®^®  ^^  *^®  ^"  ^^^^  P^^^  account,  to  the  amount  of  2,060 

the   ooBtignor,  dollars  and  71  ceiits.    But  the  answer  admits,  that  the 

^faUaoMiut;  plaintiff  had  chained,  and  had  ^^  received  payment  fit>m 

winu, claim  to  them    of  that    sum;"   this  act  certainly  closed  the  in* 

Cor  aay  part.  onquiTy,  and  the  defendants  must  be  considered  as  assuming 

badS^S^iuliie  those  debts  to  themselves.    There  would  be  no  end  in 

ba^K^M'teS^^i^S^  ^^  safety  to  persons,  if  a  chai^  of  this  kind 

Sa'mSiimi^!^^^  to  be  indulged,  after  the  debt  itself  had  been  assumed 

and  paid,  and  when  no  fraud,  or  mistake,  is  su^pested.    It 
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18  easy  to  perceive  how  very  precarious  the  admission  of     1818. 
such  a  principle  would  leave  the  concerns  of  the  foreign  v^^^^»ii^ 
credttpr  in  a  distant  region  of  the  globe,  who  has  no  means    c^'^'au^ 
of  knowing  the  debtors,  or  of  guarding  against  imposi-     Faiwih** 
tion.    The  same  observations  apply  to. another  charge  for 
a  bad  debt  on  a  sale  of  tea,  received  by  the  Chinete  on  her 
second  voyage,  and  sold  to  J.  D.  Miller.    The  cargo  was 
shipped  in  J^nmember^  1810,  and  this  chai^  is  of  the  date 
of  Marchy  1813,  and  the  defendants  admit  in  their  answer, 
that  they  ^  paid  and  settled  with  the  plaintiff  for  thisdebt,'^ 
and,  therefore,  the  claim  is  to  be  ^^reimbursed.*' 

6.  The  defendants  advance  another  charge  of  6,S8S 
dollars  and  56  cents,  being  the  difference  of  market  price 
of  certain  seal  and  other  skins,  shipped  by  the  defendants 
and  consigned  to  the  plaintiff  and  received  by  him  from 
their  supercargo,  in  JlfarcA,  1807,  and  for  which,  they  say, 
the  plaintiff  ^  was  to  allow  as  good  a  price  in  cash  as  any 
merchant  in  Canton  would  give,  and  that  the  plaintiff  did  not 
allow  or  account  with  them  but  for  a  veiy  inferior  price*'* 
This  cargo  was  delivered  in  1807,  and  the  charge  bears 
date  as  late  as  1812,  and  admits,  that  the  parties  had  ao^ 
counted  together  for  the  skins.  To  open  this  inquiry,  after 
the  lapse  of  so  many  years  from  the  delivery,  and  after  the 
settlement  which  the  very  terms  of  the  charge  imply, 
would  be  very  unusual,  and  hazardous  to  the  cause  of  jus- 
tice. There  has  not  been  a  particle  of  proof  in  supp<»rt 
at  the  charge,  and  it  bears  a  portion  of  hardihood  in  its 
very  features. 

7.  Another  charge  in  the  answer,  is  of  the ,  sum  of 
14,639  dollars  and  94  cents,  for  interest  due  from  the 
plaintiff  on  sundry  large  sums  orbalanpesin  his  hands,  due 
and  unpaid  by  the  plainti^  from  1806  to  1812.  This  is  a 
most  extraordinary,  as  weD  as  a  most  extravagant  item. 
Unsetdedaccounts  do  not  bear  interest,  as  of  course,  until  rnfetoaa  m- 
liquidation.  The  charge  assumes^  that  the  balances  wereS^^teRtt*^^ 
paid  in  1812.  No  interest  subsequent  to  that  period  is  claim** 
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1818.      ed.    Why  was  tlie  principal  received  without  interest,  if 

v^»^^%/  the  latter  was  due  ?  Was  there  ever  an  account  unravel^ 

CojitB^irA     i^  fQp  ^y^j),  a  purpose,  after  the  balance  had  been  re- 

FAimnig.     ceived  1  There  has  been  no  explanation  offered ;  and  when 

would  accounts  be  dosed,  and  litigations  cea^e,  if  such  in- 

WWn  a  te-  quiries  are  to  be  permitted  ?    The  receipt  of  th)s  balance 

"^  i,*ySi  is  go^  proof  that  no  interest  was  due  by  the  course  of  tiie 


5J2jJJ*of  int^  dealing,  or  that  it  was  received,  or  was  Waived ;  and  such  a 
bT^niL^Sict^  presumption  must  stand  good,  until  put  down  by  contraiy 
.    proof^  of  which  there  is  none. 

8.  The  defendants  further  charge  the  sum  of  1S,8TT 
dollars  and  51  cents,  for  freight  of  the  cai^  on  board  die 
ship  Omesej  from  Canton  to  ^evhYork^  being  (he  plain- 
tiff's first  consigiiment,  together  with  the  further  sum  of 
2,366  dollars  and  43  cents,  for  tbe  premium  of  insurance 
and  commission^  respecting  that  cargo.  There  is  no 
charge  in  the  biO  respecting  this  cargo,  which  was  the  one 
assigned  to  Baring  Sf  Ck>.j  and  for  which  tbe  defend- 
ants admit  in  their  petition  for  a  rehearing,  that  '^  tbey 
are  bound  to  account  to  JSanng  8f  Co^  or  their  fiepre- 
sentatives,  for  the  fuD  amount.^'  They  are  bound  to 
account  oqjy  for  the  net  proceeds,  and,  consequently, 
these  charges  for  freight,  and  insurance  and  commissions, 
are  to  be  deducted  from  those  proceeds,  and  iheee^  items 
are  to  be  settled  with  Baring^  Co.,  and  not  with  the  plain- 
tiff.   Nothing  can  be  plainer  than  this  course,  and  nothing 

.  more  unreasonable  than  to  make  these  charges  agaiiist 
the  plaintiflEI  after  the  admission,  and  the  proof  that  he  is 
not  the  owner  of  the  cargo,  nor  of  the  proceeds. 

9.  The  next  charge  is  144  dollars  and  SI  c^nts,  for 
teas  which  proved  to  be  of  a  bad  quality,  and  which  Ae 
defendants  bad  sold  for  the  plaintifl^  and  which  sum  ^  th^ 
were  obUged  to  refund  by  reason  thereof.^'  This  charge 
bearb  date  as  late  as  .^^pril,  18r3«  long  after  &0  the  ship* 
loents  in  question,  and  we  have  no  explanation  of  the  case, 
nor  upon  what  grounds  the  defendants  were  obliged  to  re-- 
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fund  that  Bum,  or  to  whom,  or  by  what  authority,  or  ho\v      1818. 
the  sale  was  conducted,  or  what  assurances,  or  what  sam-  v^^v^b/ 
pie  was  then  afforded.    The  charge  is  equafly  suspicious,    Co"«<i'7a 
and  unsupported. 

.  10.  The  defendants,  in  addition  to  all  these  unfounded 
charges,  state,  tliat  the  plaintiff  purchased  of  them,  in  1807, 
2,200  piccob  of  sandal  wood,  amounting  to  52,800  dollars, 
and  ^debited  to  the  plaintiff,  and  foi:  which  he  oughtpay,  or 
account  to  them."  The  proof  that  appears  to  bear  upon 
this  charge,  is  a  certificate  signed  by  the  plaintiff  and  the 
defendant,  Eiimrd  Farmings  dated  the  8th  of  October^ 
1807,  stating,  thatthe  latter  had  sold  to  thcformer  a  cargo 
of  sandal  wood,  laden  on  board  the  Hape^  at  the  Fegee 
islands,  and  soon  expected  to  be  delivered^  and  to  be 
"payable  in  cash."  It  would  be  a  little  extraordinary,  if 
such  a  cargo,  declared  to  be  payable  in  cash  as  early  as 
1807,  should  have  been  delivered,  and  the  payment  de-' 
ferred  to  this  day.  The  charge  does  not  appear  to  be  an- 
nounced, at  the  end  of  the  answer,  with  the  confidence  be- 
longing  to  truth ;  and  after  all  the  various  dealings  and  pay- 
ments made  by  the  defendants,  and  confessed  in  the  an- 
swer, I  entertain  an  entire  conviction  that  this  charge  is 
unfounded.  The  answer  does  not  &ay,  that  the  cargo  was 
not  paid  for,  but  only  that  the  plaintiff  ought  to  pay,  or  ac- 
count to  them.  The  testimony  of  Obed  Chase,  relates  to 
a  subsequent  sale  of  sandal  wood  to  the  plaintiff,  in  JVb- 
vember,  1810;  he  was  also  i^t  CatOon,  in  1807,  when 
the  ship  arrived  from  the  Fegee  islands,  and  he  resided  at 
the  same  house  with  Fanni$ig,  for  fifty  days,  and  they  had 
frequent  conversations  together,  and  not  a  syllable  of  tes- 
timony is  given  of  any  complaint  by  Fanning  of  non-pay- 
ment. He  makes  no  mention  of  any  such  difficulty,  nor 
do  we  hear  a  complaint,  or  a  word  as  to  the  non-pajrment 
for  the  sandal  wood,  in  1807,  until  we  meet  with  the  charge 
thrown  in  as  a  make  weight,  at  the  end  of  the  answer  of 
the  defendants  in  this  cause.  Tlie  sum  was  of  too  great 
Vot.  HI.  77 
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1918.  consequence  to  have  been  forgotten,  even  m  tte  Mta 
\^0-yj-^f  trade.  If  that  cargo  bad  really  never  ^een  paid  fotf 
Cowtn^vx  k  is  sufficient  to  say,  thai  it  was  a  debt  due  to  Fdiming^ 
Fawvim.  and  not  to  the  defendants,  for  they  have  ezpresslf  re* 
'"""■""""""""""^  Bounced  in  their  answer,  all  copartnership  concerns,  ex- 
cept in  the  limited  terms  which  have  been  mentioned* 

There  are  two  other  specific  charges  m  the  answer 
which  remain  to  be  disposed  of. 

One  of  them  is  demurrage  of  the  ship  Hcpe^  detained 
by  the  plaintifl^  and  this  charge  rests  upon  the  testunony 
of  Captain  ChoBt.  -  He  says^  that  when  he  arrived  at 
Caniony  in  JVbiwmier,  1810,  with  a  cargo  of  sandaJ  wood^ 
he  was  detained  from  the  Mth  of  December  to  tiie  be- 
ginmng  of  Jitrmary  foUowitig,  in  consequence  of  a  dispute 
between  him  and  Cansequoy  as  to  the  price,  arising  from  tfte 
quality  of  the  wood.  It  seems,  that  Cbue  judged  it  ezpe* 
\  dient,  or  necessary,  at  last,  to  comply  with  the  terms  of 

the  i^aintiil^  and  the  time  consumed  in  that  dispute  the 
defendants  charge  as  demurrage.  Such  a  charge  is  without 
precedent.  Demurrage  means  a  delay,  at  the  instance 
of  a  merchant,  for  farther  time  to  load  or  unload,  or  to  sail 
with  convoy,  and  for  which  he  covenants  to  pay  a  didiy 
sum.  The  ship  Hcpt  was  not  detained  at  the  instance,  or 
for  the  benefit  of  the  plainti£  The  delay  was  the  con- 
sequence of  a  dispute  between  the  parties,  as  to  the  price 
of  an  aitide,  and  may  have  arisen  as  much  from  the  ob- 
stinacy or  unreasonableness  of  Chaat  as  of  Connqwu — 
The  merit  of  that  dispute  is  not  now  the  point  of  inquiiy* 
It  is  certain  that  the  charge,  as  it  stands,  is  without  the 
shadow  of  foundation;  nor  does  the  charge  and  the 
proof  correspond,  in  any  degree.  The  detention  spoken 
of  by  OuLsej  was  in  1810,  and  he  says  it  did  not  exceed 
35  days^  and  he  should  suppose  45  dollars  a  day  to  be 
a  reasonable  demurrage  for  the  Hope,  The  chaise  (see 
account,  No.  1.)  is  of  the  date  o(  \Si^st,  181?,  and  is  as 
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follows :  ^^Demurrage  on  ship  Bope^  44  days,  at  150  dol-      1818. 
lars-— 6,600  dollars.*'    It  would  really  seem  as  if  a  num-  y^i^'^^ 
ber  of  these  groundless  charges  had  been  fabricated,  after    CoaiB^uA. 
all  the  business  of  the  parties   had    terminated^  for  the    FijHr'iw. 
mere  purpose  of  imposition. 

The  other  charge  is  for  ^<  costs,  freight,  and  expenses, 
of  a  cow  sent  to  Uie  plaintiff.*'  The  receipt  of  this  cow 
is  admitted  in  a  letter  of  the  plaintifl^  of  the  SOth  of  JVb- 
veniber,  1810,  (being  all  the  proof  which  w^  have  upon 
the  subject,)  in  which  he  says,  ^^  I  thank  you  very  much 
for  your  attention  in  sending  me  so  handsome  a  cow  and 
calfl"  Considering  the  terms  of  this  acknowledgment^ 
the  trifling  value  of  the  article,  and  the  extensive  business 
in  which  the  parties  were  engaged,  1  shoidd  infer,  that  this 
cow  was  intended,  and  received,  as  a  gift,  and  that  the  de- 
fendants had,  afterwards,  most  ungraciously  turned  it  into 
a  charge.  It  appears^  from  their  account,^  No.  1.,  that  the 
date  of  the  charge  of  the  cow,  is  the  Slst  of  DecenAer^ 
1812,  and  is  in  these  words  :  ^  cost  freight  and  ei^penses^ 
of  a  cow  sent  per  Chinese,  Matfj  1810,  260  dollars."— 
Here  was  an  interval  of  above  two  years  and  a  hal^  be- 
tween the  shipment  of  the  cow  and  this  extravagant 
charge ;  and  the  letter  of  the  plaintiff  to  which  I  have  < 

referred,  contains  another  and  a  more  explicit  act  of 
kindness  between  the  parties,  and  gives  additional  force 
to  the  construction  which  I  have  drawn.  The  plainti^ 
on  behalf  of  his  son,  acknowledges  a  ^^  veiy  handsome 
oomeshaw,"  from  the  son  of  Edward  Fanning;  and  he 
courteously  meets  the  civility,  by  sending  ^  some  little 
comeshaw,"  in  return,  and  declaring  that  he  should  be 
^' very  happy  to  see  Mi.  Fanning  in  Canlon.^^  Without 
some  farUier  proof^  I  should  never  consent  to  the  charge 
in  question,  considering  all  the  drcumetances  under  which 
it  is  presented. 

I  have  thus  gone  through  a  laborious  examination  of  all 
the  charges  which  the  defi^ndants  have  specified  in  their 
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1818.  answer,  and  such  of  them  as  are  tenable,  are  sbowo  to  be 
^^*v^^  embraced  by  the  terms  of  the  decree.  It  is  not  stated,  or 
CoH»«uA  alleged,  that  any  of  the  charges  which  are  considered  to 
FASTTOtt.  be  admissible  subjects  of  inquiiy,  were  excluded  before 
the  Master ;  nor  do  the  defendants  show,  or  specify,  the 
charges  which  they  wish  to  establish.  We  have  a  right  to 
presume  that  those  were  deemed  the  most  material  and 
best  founded  charges,  which  are  minutely  detailed  in  the 
answer,  and  which  we  have  had  under  review.  Can  it, 
then,  be  fit  or  discreet,  or  would  it  be  reasonable  or 
just,  after  the  samples  which  the  defendants  have  given  us, 
that  a  generd  account  should  be  decreed  ot  all  matters 
and  claims  whatsoever,  without  any  explanation  of  what 
ihej  consist,  or  how  they  arose,  or  upon  what  testimony 
they  rest  ?  It  would  be  to  delay,  or  defeat  justice,  by  a 
fruitless  and  vexatious  inquiry. 

While  in  this  stage  of  the  cause,  I  may  notice,  once  for 
all,  the  charges  which  have  been  made,  and  the  philip- 
pic pronounced  at  this  re-hearing,  as  well  as  upon  the 
former  argument,  against  the  tyranny  and  oppression  of 
Consequa^  and  the  other  Hong  merchants^  at  CkmUnu  What 
was  said  by  Captain  Chascj  (which  I  shall  notice  more 
particularly  hereafter,)  affords  the  only,  but  vary  in- 
sufficient, colour  for  the  accusation.  Judging  from  the 
pleadings  and  proofs  in  this  cause,  I  should  be  led  to  con- 
clude, that  the  plaintiff  was  a  man  ^  more  sinned  against 
than  sinning.^'  No  general  charges,  unsupported  by  spe- 
cific and  pertinent  testimony,  can  have  any  influence  in 
the  case.  It  may  be,  that  the  CAtnese,  considered  in  re- 
spect to  their  general  manners  and  morals,  are,  as  I  incline 
to  think  they  are,  mean  and  semi-barbarous ;  but  I  have  no 
doubt  that  there  are  numerous  individuals  among  them, 
who  are  kind,  beneficent,  and  just  If  I  am  not  mistaken, 
instances  of  such  characters  are  mentioned  by  JBeD  and 
jSarrotff,  in  their  accounts  of  the  two  most  interesting  em« 
hussies  that  ever  went  from  Europe  to  China,    We  may 
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as  well  suppose  Ccmeqm  to  be  of  this  class  as  of  any      1818. 
other.    His  letters  which  have  been  read,  so  far  from  af-  v^^^'^^z 
fording  ground  for  crimination,  may  rather  be  cited  as    Coms^vA 
proofs  of  a  frank  and  manly  character.    We  have  seen,  in     FAwniio. 
the  case  of  his  son,  that  he  evidenOy  cherishes  tender 
feelings.    He  says,   indeed,  in   his  letter  of  the  21st  of 
October^  1809,  that  he  had  charged  compound  mterest  on 
all  notes  due  for  above  a  twelve  month.    This  is  nothing 
more  than  the  practice  of  all  those  merchants  who  make 
annual  rests  in  their  accounts;  and  we  have  the  authority 
of  very  high  names  to  say,  that  there  is  nothing  intrinsi- 
cally uiyust  in  such  a  charge.    It  is  no  wonder  that  the 
plaintiff  shoujd  think  so  seriously  of  die  &ilure  to  pay 
interest,  since  the  non-payment  of  interest  subjects  the 
debtor,   by  the    Chinese  laws,  to   corpord  punishment 
{Stauntan^a  Ta  Tring  Lew  Lee^s.  149.)    He,  also,  in  that 
letter,  admits,  that  he  insisted  on  tweke,  uistead  often,  per  . 
cent. ;   yet  the  answer  of  the   defendants  acknowledges 
that  twelve  per  cent,  is  the  lawful  and  xustomary  interest 
of  his  country.^   He  admits,  also,  that  the  agents  of  the 
defendants  used  every  exertion  and  argument  to  induce 
him  to  receive  ten  per  cent.,  but  he  tells  them,  ^^I  re* 
fused,  and  would  have  done  the  same,  had  either,  or  all  of 
you,  gentlemen,  been  present,  and  made  the  settlement 
yourselves." 

When  such  a  man,  from  such  a  people,  comes,  as  a 
suitor  into  our  courts,  he  ought  not  to  be  heard  with  a 
mist  of  prejudice  hang^g  over  his  name,  his  character, 
and  his  country.  His  claims  should  be  received  with 
candour,  and  treated  with  impartiality.  It  is  no  more  than 
common  justice ;  but  the  sense  of  our  responsibility  cannot 
fail  to  be  more  lively,  when  we  recollect  that  the  people 
to  whom  he  appeals,  are  in  possession  of  gifts  denied  to 
the  Chinese ;  I  mean  the  blessings  of  freedom,  and  the 
light  of  science,  and  the  still  brighter  light  of  the  christian 
revelatidh. 
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*  1818«  *  2*  The  next  objection  to  the  decree  is,  tliat  the  defend- 
ants are  charged  with  Chasers  note  for  35,711  dollars  and 
50  cents,  or  with  goods  sold  and  delivered  to  tliat  amount, 
whereas  they  are  not  chargeable  with  that  sum  in  either 
'shape,  afad  ought  only  to  be  charged  with  the  same,  as  for 
goods  consigned  to  them,  to  be  sold  for  the  account  of  the 
plaintiff  and  that,  in  that  way,  they  are  willing  to  account 
The  bill  charges,  that  Chase  gave  the  notes  as  the  au* 
thorixed  agent  of  the  defendants,  for  goods  sold  and  de- 
livered to  the  defendants.  The  answer  admits  the  note, 
but  denies  that  Choie  was  the  agent  of  the  defendants  for 
that  purpose.  The  defendants  farther  admit,  that  the 
goods,  for  which  ChoieU  note  was  given,  ^  were  deliver- 
ed by  the  plaintiff  to  them,  and  were  intended  by  the 
plaintiff  as  a  sale  to  them;''  but  they  say,  that  upon  the 
amval  of  the  Hcpe  with  that  cargo,  and  before  unloading, 
they  entered  a  protest  against  receiving  the  goods  on  their 
own  account,  but  that  they  should  receive  and  dispose  of 
Uiem  on  account  of  the  plaintiff.  The  only  objection 
here  to  the  decree  is,  that  the  defendants  are  cbaiged  with 
the  cargo  as  sold,  whereas  they  are  willing  to  account  for 
i^  as  consigned  to  them.  The  goods  are  delivered  by  the 
plaintiff  to  them  as  a  sale,  and  the  plaintiff  intends  the 
deliveiy  to  be  a  sale.  All  this  is  admitted,  and  the  de* 
fendants  take  them  under  a  protest,  that  they  receive  the 
goods  as  a  consignment,  and  not  as  a  sale.  The  defend* 
ants  have  not  proved  this  protest ;  and  if  they  had,  it 
would  be  about  as  valid  and  efficacious,  as  a  mental  reser- 
vation to  an  oath.  Of  what  use  was  this  protest  to  the 
plainti£^  who  resided  on  the  other  side  of  the  globe!  The 
acceptance  and  delivery  are  correlative  acts,  and  if  the 
plaintiff  delivers  for  one  purpose,  as  he  did  in  this  in- 
atanoe  to  Chaste  for  the  defendants,  and  the  defendants 
accept,  they  accept  for  that  purpose,  and  cannot  take  for 
any  other.  A  difenent  construction  would  banish  all  sin- 
cerity and  probity  in  dealing.     It  would  enable  a  party 
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testate  the  goods,  and  set  up  a  oonsiginnent  or  a  eale  atf  i8l& 
the  cargo  happened  to  come  to  a  (eSkng  or  rising  market. 
Such  a  priociple  irould  be  equally  a  reproach  to  the  qMirt 
who  adopted,  and  to  the  party  veho  applied  it.  Indeed, 
the  answer  of  the  defendants  evidendy  compered  this  de* 
fence  as  feeble,  for  they  provide  a  set-off,  in  case  they  are 
liable  to  pay  the  amount  of  the  note,  and  specially  insist 
upon  the  agreement  of  Fanning^  in  1807,  fi>r  ten  per  cent, 
in  opposition  to.  the  terms  of  the  note,  which  are  twelve 
per  cent.  ^. 

The  answer  says,  that  the  cargo  of  the  Bbpej  in  this 
case,  wa9  put  on  board,  at  Canimhj  by  the  plaintiflji  without 
the  consent  of  Chasey  further  than  the  net  proceeds  of  iSnt 
outward  cargo.  How  far  the  caif  o  so  put  on  board  ex« 
eeftded,  or  whether  it  exceeded,  at  aD,  the  proceeds  of  the 
outward  cargo,  is  not  stated,  or  averred.  There  is  ncr 
precise  evidence  of  anj  gravamenj  even  upon  die  ground 
taken  by  the  defendants.  There  is  something,  howeverj- 
very  improbable,  and  contrary  to  the  most  obvious  dictates 
of  common  sense,  in  the  charge,  thai  the  plaintiff  forced 
anj  part  of  the  cargo  on  board  of  the  flbpe,  widiout,  or 
against  the  consent  of  the  captain..  Would  any  Fcasona* 
ble  man  part  with  his  own  property,  in  this  violent  way, 
against  the  consent  of  the  purchaser,  and  trust  his  goods 
in  this  country,  without  any  security  but  a  note  extorted 
from  Captain  Chase  9  All  the  transactions  of  Comequa 
show  more  meilwd  m  kk  madness.  The  whole  accusation' 
is  absurd  and  incredible.  H*  he  did  do  this  prq>os* 
terous  thing,  how  came  the  defendants  so  quietly  to  re* 
ceive  the  goods?  Their  very  acceptance  of  the  goods  in* 
this  country,  denies,  or  waives  the  violence  of  the  ship* 
ment  at  CkunUnu  But  the  testimony  of  ^Captain  Ckase 
does  not  warrant  Ae  accusation.  He  does  not  pretend 
that  die  cargo  which  he  received  was  a  coerced  delivery 
to  him.  An  that  he  comi^ains  of  is  the  dispute  between 
liim  and  the  plaintiff,  as  to  fte  price  of  the  sandal  wood^ 
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1818.      ^^^  ^^^  h^  di^i  ^^^  it  ^^^  frooA  necessity,"  comply  with 
v^^v^^  the  terms  of  the  plainti^   and  give  the  note.    Yet  to 
CovsB^uA     shiur  how  very  Macious  is  his  memoiy,  he  says,  the  note 
FAiniiifa.     he  pive  was  for  about  20,000  dollars,  payable  in  18  months, 
—  whereas,  it  has  been  admitted  to  have  been  for  35, 711  dol- 
lars and  50  cents,  payable  in  16  months. 

But  this  point  need  not  be  pursued  further,  for  the  pe- 
tition for  a  rehearing,  admits  that  the  defendants  are  re* 
sponsible  for  the  goods,  to  the  amount  of  the  note,  as  for  a 
consignment ;  and  i(  instead  of  a  consignment,  the  act  ought 
to  be  deemed  a  sale,  there  is  an  end  of  the  question. 

3.  Another  ground  for  the  rehearing  is,  that  by  the  de- 
cree the  defendants  are  charged,  on  notes,  and  goods  sold 
and  consigned,  with  interest,  at  the  rate  of  12  per  cent, 
whereas,  the  defendants  ought  not  to  be  charged,  in  the 
case  of  consignments,  where  the  contract  was  made  here, 
with  any  greater  interest  than  the  lawful  interest  of  tins 
state. 
i«i«Mt  uray.     The  answer  to  this  objection  is,  that  it  is  an  acknow- 
totUhw^&i^S^  rule,  that  interest  must  be  paid  according  to  the 
SitdlZt iTooii!  ^^^  ^^ ^^  countiy  where  the  debt  was  contracted,  and  to 
tnetod,  and  to  1,^  pujj^  i^uj  ,jQt  inhere  it  is  sued  for.    The  cases  cited  by 
Whmt  a  CM-  ^^  plaintiff's  counsel  show  this.      (See  also,  Efcttis  v, 
SSiiglir^I^"'  ^***^  Oimjwny,  1  P.  Wms.  395.  and  2  FanA.  Tr.  of 
iVo^^ML^for  ^'  ^^^*  446.)    The  principle  is  entirely  applicable  to 
SbT*  ^t^o^  ^^  ^^^^  ^^  consignments.    The  plaintiff  consigns  a  ship- 
nm,  to  the  a-  ment  to  the  defendants,  and  the  cargo  is  received  at  Can- 
^Mt  oMrDhuIti  ion  by  the  agent  of  the  defendants,  on  their  behalf.    Can- 
Mtt iSTpro- Urn  is  then  tlie  place  where  the  contract  is  made, and 
eonSgMiniMii  CkmUm  is  the  place  where  the  debt  is  to  be  paid.    The 
2|f^^^^^  defendants  admit,  in  all  the  cases  of  cargoes  consigned 
fa*^  Sthm  ^^  ^^^  **^  ^®y  ^®^  ^  receive  and  remit  the  proceeds, 
«j5*^^Jjf*  and  the  interest  for  which  they  are  chargeable,  is  upon 
the  sum  which  ought  to  have  been  remitted,  and  to  be 
computed  from  the  default.     There  is  no  difference,  in 
principle,  as  to  this  point,  between  a  sale  and  a  consign- 
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tiient. .  The  contract  is  equally  made,  and  the  debt  equally      igfg 
to  be  paid  in  OimOj  in  the  one  case  as  in  the  other ;  and  if  x^Jf^s^^i^Jt 
we  should  deny  to  the  Chinese  merchant  his  own  legal  rate    Comsi^ua 
of  interest  on  such  contracts,  we  should  be  doing  him  an     Faitiixro. 
injustice  which  he  would  not  meet  with  from  the  commer- 
dai  part  of  Europe.    To  refuse  to  enforce  such  foreign 
contracts,  as  to  interest,  say  the  English  books,  would  put 
a  stop  to  aB  foreign  trade. 

4.  The  two  remaining  objections  to  the  decree,  relate 
to  the  allowance  made  in  favour  of  the  claim  of  Baring  * 

4r  Ca.j  and,  it  is  contended,  that  there  was  an  eiror  in  the 
decree,  in  supposing  part  of  the  64,828  dollars  and  65 
cents,  being  the  second  cargo  of  the  ship  Chinescy  was  ever 
assigned  to  Baring  fy  Co.,  and  that,  notwithstanding  that  ^ 

en  or,  a  sufficient  allowance  out  of  the  cargo  wks  not  made 
for  that  claim. 

This  objection  is  not  very  intelligible ;  but  the  counsel 
for  the  plaintiff  concede,  that  there  is  a  mistake  in  the  de- 
cree, in  supposing  that  the  assignment  to  Baring  Sf  Co, 
was  out  of  the  second  shipment  in  the  ship  Chinese,  in 
1810,  whereas,  it  was  out  of  the  first  shipment  in  1809, , 
and  it  was.  the  admission  of  the  counsel  himself  which  led 
me  into  this  error.  The  mistake  in  the  decree  ought  to 
be  corrected  in  favour  of  the  plaintiff  and  not  of  the  de- 
fendants. The  charge  in  the  bill,  is  for  the  cargo  shipped 
on  board  the  Chinese,  in  Mvember,  1810,  and  consigned 
to,  and  received  by  the  defendants.  The  answer  admits 
the  consignment  and  delivery,  and  it  sets  up  the  assign- 
ment to  Baring  8f  Co.,  of  the  cargo  shipped  on  board  the 
Omese  on  a  prior  voyage  in  1809,  and  which  cargo  is  not 
in  question  in  this  suit.  Instead,  then,  of  making  the  de- 
daction  out  of  the  cargo  shipped,  in  1810,  to  satisfy  the 
assignment,  there  ought  to  have  been  no  deduction,  and 
the  defendants  should  have  been  ordered  to  account  for 
the  whole  of  t)iat  last  cargo.  There  were  two  shipments 
by   the   ship  Chinese.    The  one  in  1809,  amounted  to 

Vol.  in.  78 
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1818.  43,095  doHara  and  87  cents,  the  preciflc  amount  of  cargo 
assigned  by  the  plaintiff  to  Baring  ^  Co.  The  other  io 
^  1810,  amounted  to  64,625  doQars  and  65  cent^  and  this  is 
liAgiaw,  the  one  of  which  the  plainutT  i*eeks  an  account.  In  con- 
sequence of  a  mistake,  the  dtcn^e  gives  ihe  plHinliflf  only 
one  third  part,  instead  of  the  whole  cargo  consigned  to 
the  defendants,  in  1810.  The  defendants  ought  to  account 
for  the  64,625  doHars  and  87  cents,  and  not  merely  for 
the  31,798  dollars  and  78  cents.  In  this  reelect,  the  de- 
cree ought  to  be  corrected,  but  in  all  other  respects^  it 
must  remain  as  it  is,  and  none  of  the  objections  taken  ta 
ity  in  the  petition  for  a  rehearing,  are  well  founded. 

Decree  accordingly. 


Whipple  and  Wife  d^atn^t  Lansing  and  Van  Renssexac^b. 

A  defesdant  who  u  chaifed  by  tiie  pkintiir  m  fnodoleDtly  ooUodiiig  with  his 
e^-defcadanlt  in  regard  to  the  trusaetioBs  f  oaglit  to  bo  impeocbed,  auaot 
bo  a  WitaoM  lor  bit  oo-defoDdant;  otpooially  when  bo  bo*  aa  btorott  ia  tbo 
oatto,  arifiag  fnwi  bis  liability  fof  eoata,  aad  hit  idtioMto  reoponaibility,  if 
ibo  ebaf|^  ia  proTod.  Aad  tbo  eaute,  after  iitae,  having  been  referred  to  o 
Itfaater*  by  eooaoat,  to  take  aa  aoooont,  the  witaoas  oonnot  bo  allowed  to  be 
1  before  the  Maater*  otod  d$  b€He  etae. 


Nanmbit  Wk.  THE  bill  stated  that  the  father  of  the  plaintiff's  wife  died 
intestate,  the  28th  of  September,  1805,  leaving  her  his  sole 
heir,  and  widow,  since  deceased.  That  the  plaintiff  and 
his  wife  were  married  in  Jtnp^  1817.  That  the  intestate 
left  a  considerable  personal  estate,  more  than  sufficient  to 
pay  all  his  debts,  and  died  seised  of  a  large  real  estate.  That 
on  the  28th  of  O^ober,  1805,  the  defendant,  Abraham  A. 
Lanringj  administered  on  the  estate,  and  on  the  28th  of 
Jtme,  1806,  upon  false  representations  of  the  sums  due. 


Digitized  by  VjOOQIC 


Wbipplb 
hAMttmm, 


CASES  LN  •  CHANCERY.  61S 

and  which  had  been  paid  and  received,  and  of  the  amount  1818. 
of  the  debts  of  the  intestate,  &c.,  fraudulently  procured  an 
order  from  the  tiiurrogate  to  sell  the  real  estate ;  and  exhi- 
bited an  account  to  the  surrogate,  in  which  he  charged  as 
paid  to  the  defendant  Philip  P.  Van  Renssdaery  for  monqrs 
due  to  the  firm  of  Lansing  Sf  Van  Rensselaer^  the  sum  of 
1,706  dollarss  &c.  which  the  defendant  L.  knew  was  not  due 
or  paid,  and  that  the  account  was  false,  &c.  That  the  ac- 
count was  fraudulently  made  by  L^  in  collusion  with  the 
defendant  V.  £.,  who  was  afterwards  appointed  the  guar- 
dian of  the  plaintiff's  wife,  and  has  refused  to  render  an 
account,  &c. 

The  defendants  put  in  their  joint  and  several  answer, 
to  which  their  was  a  replication.  An  order  of  reference 
to  a  Master  was  entered  by  consent,  to  state  an  account 
between  the  plaintiffs  and  the  defendant  L^  as  administra- 
tor, and  between  the  plaintiffs  and  the  defendant  V.  R^ 
as  guardian. 

Petition  of  the  defendant  L.  for  leave  to  examine  the 
defendant  V.  R,  before  the  Master,  as  a  witness  for  him, 
to  prove  the  assets  which  had  come  to  hist  hands,  and  their 
application. 

Van  Vediteny  in  support  of  the  petition. 

'  W.  Duer  and  H.  Bkedcer^  contra. 

The  Chancellor.  The  defendant.  Van  Rensselaer,  is 
charged  in  the  bill  as  a  particqi>s  criminis  to  the  transac- 
tiiHis,  or  some  of  them,  sought  to  be  impeached*  He  is 
called  to  swear  to  the  truth  and  to  the  justness  of  the  charges 
made  on  his  part,  and  to  the  payments  made  on  the  part 
#of  the  other  defendant,  and  which  are  charged  as  being  the 
result  entirely  of  a  fraudulent  collusion.  If  the  charge 
be  true,  the  defendant,  Van  Rensselaer^  must  not  only  an- 
swer ia  00910,  but  Iw  lose^  the  advantage  of  the  settlement 
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IdiSu      he  has  made  with  the  other  defendant,  and  he  will  be  ulr 

V^i^'^^  timatelj  responsible  for  the  money.    He   is,  therefore, 

^Ba^^      upon  the  face  of  the  pleadings,  not  only  a  parHc^  crimi* 

piHCT«LA«PEa.  fii^  but  he  has  an  interest  in  the  result  of  the  cause. — 

He  is  clearly,  therefore,  an  incompetent  witness.    The 

jdecisions  in  Dixon  v.  Parker^  (2    Vesey^  219.)     Bridg-^ 

fiuin  V.  Green^  (2  Vesey^  629.)  and  Downir^  v.  Tototuem^ 

{Jimb.  592.)  are  to  this  effect    So,  in  Murray  v.  Shad- 

toeOy  (2  VeseyfyBea.  401.)  in  which  Lord  Eldon  ruled, 

that  one  co-defendant  may  be  examined  before  hearings 

for  another,  if  not  interested  in  the  matter  to  whicb^he  is 

to  be  examined,  it  was  agreed,  that  if  it  turns  out  that  he 

has  an  interest  in  those  matters,  by  reason  of  his  interest 

in  the  result,  his  deposition  cannot  be  read* 

It  would  be  dangerous  to  make  an  experiment  in  this 
case,  by  an  order  de  bene  esse.  The  cause  after  issue,  and 
without  hearing,  was,  by  consent,  referred ;  and  if  the  Mas- 
ter was  to  take  the  testimony,  it  would  hi  difficult  to  de- 
termine on  its  effect  and  competence  afterwards.  It  is  not 
like  the  case  of  testimony  taken  before  bearings  which  can 
be  entii^dy  and  safdy  suppressed,  when  the  hearing  comes 
/on,  if  it  should  be  judged  inadmissible. 

Mjption  denied^ 


Barbow  and  others,  .Sssigness  of  Priob,  against  Bhwe- 

LANDER. 


Where  a  party  pioducee  end  eraniMs  a  witness  befon  the  BAatter*  bst  mt^ 
iects  to  inquire  at  to  a  partieolar  item  in  the  aceoont,  whieh  tlie  witM« 
^done  could  explain,  be  eannot,  afterwards,  except  to  the  report  of  the  Bfaa<# 
ter  as  ineorreot,  in  regard  to  such  item. 

<Where  R.,  while  a  oonfidential  elerk  of  P.,  took  bonds  and  notes  bele^jiaff  to 
P.,  and  without hb  knowledge  or  pcimistion,  and  whieh  he  reftued  to  r«- 
Ifq^.or  giro  an  account  of,  he  was  held  answerable  Unt  the  whdb  of  th* 
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jprineipil  interMt  dae  on  the  lecnritief ,  witiiout  any  regard  to  hia  diligence        1818. 

in   obtaining  payment,    or  the  aabieqaent    solyeney   of  the    mi&en;        _ 

it  appearing  that  the  bondi  and  notes  were  good  about  the  tine  they  were  to    ^^^^^^^^^ 
4akM  by  «.  ^ 

A  person  who  reeeiTei  bondi  and  notes  as  coUateral  security*  for  a  debt,  is  RHmLAnpsB. 

bound  to  use  due  diligence,  and  if  they  are  afterwards  lost,throngfa  hisnegli- ■ 

gence,  by  the  insolTency  of  tlie  maken,  he  is  chargeable  with  the  amount. 

When  Ji  recei?ed  a  bond  from  P.  as  a  coUateral  security  for  a  debt,  and  the 
obligor  offered  to  pay  him  the  amount  of  the  bond  in  land,  at  a  certain  price, 
as  the  only  means  of  payment  in  his  power,  which  A.  refused  to  accept,  al- 
though requested  to  do  so  by  P.,  and  the  obligor,  afterwards,  became  insoi- 
Tent,  whereby  the  bond  was  wholly  lost,  H.  was  held  chaigeable  with  the 
amount  of  the  value  of  the  land  so  offered  him  in  payment,  and  which  he 
auieasonably  refiued  to  aeeept. 

PURSUANT  to  the  decretal  order  entered  in   tbi8octo6cr      8d 
jcaase,  on  the  29th  of  StjOember,  1815,  (for  which,  as  well^^^Jj^^  ^ 
«8  the  fticts  of  the  case,  and  the  opinion  of  the  court,  see 
S.  C.  vol.  1.  p.  550.  557.  559.)  the  master  to  whom  the 
feference  was  made,  on  the  1st  of  June  last,  reported  a 
-balance  of  principal  and  interest  due  from  the  defendant 
to  the  plaintifls,  of  31,894  dollars  and  52  cents;  and  that, 
jn  taking  the  account,  he  had  credited  the  defendant  with 
all  monq^s  loaned  by  him  to  Priory  and  paid  on  his  ac* 
coiin^  by  his  request,  and  all  money  which  Prior  received 
from  others,  bdopging  to  the  defendant,  between  the  29th 
of  MvembeTj  1790,  and  the  4th  of  July,  1801;    That  he 
had,  also^  credited  the  defendant  with  an  allowance  for 
wages,  at  the  rate  of  500  doQars  a  year,  &c.,  and  with  the 
sums  he  reasonably  paid  for  costs  and  charges  in  collect* 
ing  the  moneys  due  on  the  securities  mentioned  in  the 
pleadings,  wA  with  the  sums  he  paid  for  taxes  on  the 
shares,  and  on  the  lands  in  ClirUon ;  That  he  had  ascer- 
tained that  the  defendant  received  divers  sums  of  money 
from  IVtor,  and  also  from  his  property  and  debtors,  before 
he  be^une  a  bankrupt,  with  which  he  had  charged  the  de- 
fendant; and,  also,  that  the  defendant  had  recaved  cliveA 
aums  of  money  from  the  property  and  debtors  of  the 
^laintiflb,  as  assignees,  with  which  he  had  also  charged 
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1818.  him;  That  be  had  ascertained  that  Prwr  had  paid  divers 
S^^v^^  8um9  of  money  for,  and  on  account  of  the  defimdant,  vrith 
Bammow  which  he  had  charged  him  ;  and  that  Prior  sold  to  the  de- 
>«tirBLAw>«m.  fendant,  goodcj,  and  that  the  defendant  took  goods  out  of 
the  0tore  of  Prior^  between  the  periods  aforesaid,  with 
which  he  had  charged  him ;  and  that  the  defendant  took 
from  Prior^  before  his  bankruptcy,  without  permission, 
certain  securities  for  money,  with  the  principal  sums  of 
which  he  had  charged  the  defendant;  and  that  the  defend- 
ant received  certain  sums  of  money  on  the  securities  so 
taken  by  him,  with  which  he  was  charged ;  And  that  the 
defendant  refused  to  deliver  to  Prior,  on  demand,  for  col- 
lecticm,  James  Htdberfs  bond  assigned  to  him  by  iVisr, 
but  this  case  was  provided  for  in  the  stipulation.  That 
he  had  charged  the  defendant  with  the  divers  sums  received 
on  the  securities  assigned  to  him  by  Prior*  That  the 
amount  of  the  principal  and  interest  of  the  securities  re* 
ceived  from  Prior,  by  the  defendant,  and  lost  by  his  negli- 
gence,  appeared  in  the  schedule  annexed  to  the  report, 
and  with  this  amount  the  defendant  was  charged.  Hist 
the  defendant  had  re-delivered  to  the  plainti£  lli^cer* 
dficates  for  the  Inland  Lock  MivigaHon  shares.  That  the 
lands  in  Clinton  county,  when  they  were  conveyed  to 
Prior,  were  undivided ;  but  had  since  been  divided,  md 
the  defendant  had  a  title  to  a  share  in  severahy  which  be- 
longed to  Prior,  which  the  defendant  olFered  to  re-C(Mivey, 
free  of  incumbrances.  That  the  defendant  can  re-convey 
44-89th  parts  of  the  population  lands  in  Pennsylmma,  and 
the  contracts,  bonds  and  mortgages,  being  his  proportion, 
and  is  willing  to  re-convey,  on  being  indemnified  against 
bis  covenant  and  receipt. 

Farbm  exceptions  were  taken  to  the  report  of  the  Mas- 
ftr;  six  txcqpiions  were  on  the  part  of  the  defendant 
which  were  argued  in  October  last,  and  are  sqfficiently 
stated  in  the  opinion  of  the  court. 
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Rigg$  and  Boydj  for  the  plaintifib.  1818. 

Wdk  and  T.  A  Emmei^  for  the  defendant. 


RaiirsLAjfOsx. 


The  Chancellor.  1.  The  first  exception  is,  that  the  Deemnberitk. 
Masiter  has  not  credited  the  dcfendunt  with  .1,250  doUam, 
tvhich  he  claims  to  be  credited  for,  on  the  Ist  ofMay^  1793, 
as  the  amount  of  money  which  Pri&r  asnumed  to  pay  him, 
on  account  of  a  bond  executed  bj^Stndrew  UunderhiU  to  the 
deiendant 

The  evidence  produced  by  the  defendant,  is  the  exhibit, 
(JIf.)  being  an  jLCCount  from  1793  to  1795,  in  which  the  de- 
fendant is  charged  with  sundry  iletns,  and  od  the  credit 
side  is  an  entry  in  these  words,  under  the  date  of  the  1st 
of  JMby,  1792,  (though  evidently  intended  for  1 793,)  "  by 
.Ssdrew  UnderkUl,  Tor  s(»  much  I  assumed  to  pay,  500 
pounds ;''  at  the  bottom  of  the  account,  Prior^  by  a  certifi- 
cate under  bis  own  hand,  speaks  of  ^Mhe  settlenoentoftbe 
above  account." 

.  The  answer  of  the  defendant,  states  the  500  pounds  to 
have  been  a  Iodc  to  Prior.  The  answer  and  the  books 
do  not  agree  with  the  above  account.  But  though  there 
is  confusion  as  to  this  charge,  yet  one  fact  must  silence  all 
criticism.  The  defendant,  before  the  Master,  claimed  this 
debt  of  500  pounds,  as  a  sum  assumed  by  Prior  for  Under- 
kill.  The  plaintiffs  examined  Prior  before  the  Master, 
but  not  as  to  this  charge.  He,  and  be  only,  could  have  ex- 
plained this  itemm  the  settled  account,  if  it  was  not  cor- 
rect as  it  -there  stood.  By  omitting  to  examine  him  on 
this  point,  the  presumption  in  irresistible,  that  the  account 
on  this  head  was  correct.    The  exception  must  be  allowed. 

2.  3*  The  second  exception  is,  that  the  Master  had  re- 
ported that  he  had  ascertained  that  the  defendant  took  from 
Prior^  before  his  bankruptcy,  without  permission,  certain 
securities  for  the  payment  of  money ;  and  the  third  ex- 
ception is,  that  the  Master  had  ascertained  that  the  amourtl 
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1818.      of  principal  and  interest  of  ceitaiR  of  the  securities  itt' 

v^v^^ki  ceived  frdm  Prior^  by  the  defendant,  had  been  lost  by  the 

Babsow     negligence,   default,   and   want  of  due  diligence  of  <he 

Rhiii»law>k».  defendant,  in  coDecting  or  attempting  to  collect  the  same. 

The  Master  was  directed  by  a  decretal  order,  to 
charge  the  defendant  with  the  amount  due  oto  such  secuik 
ties,  for  moneys,  as  were  taken  by  the  defendant  from 
Priar^  before  his  bankruptcy,  mtbout  permission ;  and 
also,  with  the  amount  of  such  securities  for  money  re- 
ceived from  Prior^  by  the  defendant,  as  were  lost  by  the 
negligence,  default,  or  want  of  due  diligence  of  the  de- 
fendant, in  collecting  or  attempting  to  collect  the  same. 

There  can  be  no  possible  objection  to  the  reasonable- 
ness of  the  order,  and  these  two  exceptions  go  to  the  (act, 
that  the  Master  reported  that  h*^  had  ascertained  that  such 
occurrences  had  taken  place.  The  Master  was  bound  hf 
the  order  to  make  the  inquiry,. and  to  report  the  truth ;  and 
if  any  grievance  exists  in  the  case,  it  can  only  be  as  to  Che 
application  of  the  discovery.  The  discovery  and  die  re- 
port would  otherwise  be  perfectly  harmless.  To  see  the 
application  of  the  inquiry  and  of  the  facts  so  ascertained^ 
we  must  have  recourse  to  the  4th  and  6th  exceptions. 

4.  The  4th  exception  is,  that  the  Master  had  chai^d 
the  defendant,  on  the  16th  of  September^  1796,  with  190 
dollars  and  4  cents,  as,  and  for  the  balance  due  on  that 
day,  on  Seaman  Sf  AfcryU  note ;  and  the 

6.  6th  exception  is  that  the  Master  had  charged  him 
with  81  dollars  and  44  cents,  as,  and  for  the  amount  of 
David  Bamum^s  note,  and  had  charged  him  as  of  the  date 
of  the  6th  of  October,  1801. 

The  bill  charged  the  defendant  with  a  breach  of  trust, 
inasmuch,  as  that  having  possession  of  the  valuable  papers 
of  PrioTy  he  had,  without  the  knowledge  or  consent  of 
Prior,  taken  several  bonds  and  promissory  notes  for  the 
payment  of  money,  and  which  had  never  been  assigned  or 
delivered  to  him,  and  which  he  afterwards  pretended  to 
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bold  as  a  coHateral  security  for  the  payment  of  money.       181f. 
The  aas  war  to  this  part  of  the  bill  admits  that  while  he  was  v^^fv:!^/ 
in  the  service  of  Priory  the  bonds,  notes  and  oflier  valua-     »^»»ow 
Ue  papers  of  Prior,  were  kept  in  an  iron  chest,  and  that  ^Brntumw, 
he,  at  sundry  times,  took  from  an^ong  those  papers  certain 
securities  tor  the  payment  of  money,  of  which  the  notes  in 
question  were  a  part.    But  the  defendant  avers  that  they 
were  taken  with  the  express  permission  of  Prior^  and  he 
denies  that  he  took  from  among  those  papers  any  bond  or 
note  whatever  belonging  to  PrwTy   without  his  previous 
consent  or  permission. 

Here  the  parties  were  completely  at  issue  upon  this 
pcHAt  of  fact 

The  proof  in  support  of  the  charge,  consists  of  the  tes- 
timony of  witnesses  corroborated  by  circumstances. 

Edmund  Prior^  the  bankrupt  himself  testifies,  that  the 
notes  in  question  were  taken  by  the  defetidant  from  his 
possession,  without  his  knowledge  or  consent.  He  sayps 
that  thqr  werenever  assigned,  and  he  missed  them  in  JUarc/t, 
1801,  though,  he  concludes,  that  they  were  taken  sometime 
in  the  year  1800.  He  says  further,  that  the  defendant  re- 
fused to  give  him  any  account  of  the  securities  so  taken. 

WSUam  PrioTj  another  witness,  testifies,  that,  to  his 
knowledge,  the  defendant  took  away  a  number  of  notes 
deposited  in  the  desk  of  Priory  and  that  the  notes  were 
missing  when  the  defendant  left  the  service  of  Prior^  That 
by  the  direction  of  Prior^  he  called  on  the  defendant  for 
a  list' of  those  securities,  and  he  refused  to  gfive  it ;  but  the 
witness  having  a  list  of  the  missing  notes,  and  mentioning 
them,  the  defendant  confessed  that  the  greater  part  of 
them  were  in  his  possession. 

This  positive  testimony,  accompanied  with  this  refusal, 
outweighs  the  answer;  especially  when  we  consider 
the  want  of  crsdit  which  the  whole  view  of  the  case  shows, 
is  deservedlj  attadied  to  mapy  parts  of  this  ansvv^er. 

It  is  admitted,  that  Prior  assigned  to  the  defendant,  se» 
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W$.      curities  to  the  value  of  upwards  of  16,000  doBarsi  and 

\^^v*%^  ffaat  tbeae  notes  were  not  assigned,  or  endorsed;  and  why 

^^^^"^     were  not  these  notes  regularly  assigned,  if  intended  to  be 

Mmmi^Mnwm.  de&vered  %  The  omission  affords,  of  itsd(  a  strong  groimd 

of  inference,  that  they  were  taken  withoat  permismon. 

1  am  entirely  satisfied  with  the  condunon  drawn  by  die 
Master,  that  thes^  notes  were  taken  by  the  defendant  firom 
the  possession  of  Priory  without  his  knowledge  or  consent. 
It  being  admitted,  and  it  is  indeed  abundantly  proredy 
that  the  makers  were  sokent  on  the  4th  of  My^  1801,  so 
as  to  take  the  case  out  of  the  agreemait  of  the  solicitors, 
Oedefendant  has  made  those  notes  his  own  by  such  a 
fraudulent  appropriation,  and  be  is  jusdy  chargeable  with 
the  amount  of  them* 

If  the  case  turned  on  the  point  of  negligence,  or  a  want 
of  due  diligence  in  the  collection  of  the  notes,  ewy  pre- 
sumption ought,  of  course,to  be  made  against  the  defend- 
ant   In  odium  9pdioAori$  omnia  prmwmmiur* 

The  testimony  is  decisiire,  that  this  act  of  spofiatioii 
caused  the  loss  erf*  Barman^s  note.  Prior  testifies,  that 
when  that  note  fell  due,  (which  was  in  the  autumn  of  1801,) 
Baimum  called  upon  him  to  pay  it,  and  as  he  had  not  the 
liote  in  hsB  possesmon,  Bamum  refused  to  pay  it,  and  went 
away,  and  has  since  become  insohrent.  The  defendant 
states  in  his  answer,  that  in  1802,  he  frequent^  applied  by 
letter  to  Bamum,  for  the  payment  of  the  note,  and  that  in 
1801,  he  made  a  personal  demand  upon  Aimum,  who  re- 
fused to  pay,  because  Prior  had  given  him  notice  not  to 
pay.  Barrtttfn,  upon  his  examination,  confirms  the  testi- 
mony of  Prior,  and  contradicts  the  answer  ci  the  defend- 
ant^ He  has  no  recollection  that  the  drfendant  erer  ap- 
plied to  him  personally  for  payment,  or  that  Prior  evet 
forbade  or  requested  him  not  to  pay  the  note  to  the  bolder. 
The  tender  by  the  defendant,  of  these  imoM^neil  and  unen^ 
dorsied  notes  to  one  of  the  assignees,  on  the  S8th  of 
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J^frilf  1802,  was  therefore,  ao  act  pcrfecdy,  and  most      161& 
justly  uDavaDing.  ^^^i^f^^ 

As  to  the  note  of  Seaman  and  ^Svery^  the  testimony  of  ^^^ 
JPrior  would  lead  us  to  conclude,  that  the  monqr  was  loet^*^*"'^*^''* 
from  the  'want  of  a  prosecution  in  due  season.  The 
letter  of  Amasa  PaiiHe  to  the  defendant  in  1804,  shows 
that  iAwry  was  then  dead,  and  died  insolvent;  and  that  no- 
thing was  to  be  obtained  on  the  note,  and  the  defendant 
does  not  appear  to  have  made  any  effort  towards  the  col- 
lectioB  of  tins  note,  until  aslate  as  1804.  He  was  proper- 
ly chargeable  with  the  amount  of  those  notes. 

The  2d,  3d,  4(h,  and  6th  exceptions  are,  consequently, 
oirerruled. 

5.  The  5th  exception  is,  that  the  defendant  is  charged 

on  the  18th  of  December^  1798,  with  6,114  dollars,  as,  and 

for  the  balance  due  on  Samui  BemanCs  bond,  asmgned  to 

'  him  by  Priory  and  which  bore  date  on  the  11th  of  •/fijprii^ 

1796. 

The  bond  of  Bemany  here  referred  to,  was  for  2,065 
pounds,  and  was  assigned  to  the  defendant  on  the  4th  of 
Febrmryj  1799,  as  a  collateral  security  for  the  debt  due 
from  Prior  to  him. 

It  is  in  proo^  by  the  testimony  of  B^fnan  himself  that 
in  the  summer  of  1802,  Bemany  by  his  agent,  M.  fVheAr, 
made  an  offer  to  the  defendant  of  a  tract  of  l^ad  in  ihe 
town  (rf*  HampUm,  in  the  county  of  Washingf^n^  contain- 
ing 1,338  acres,  then  worth  4  dollars  an  acre,  towfivds  a 
satisfaction  of  the  bond,  and  that  the  defendant  might  take 
the  land  at  a  fair  valuation.  This  offer  the  defendant  re- 
jected. WhUkfy  the  agent,  confirms  this  fact,  in  all  its 
essential  parts,  and,  he  says,  that  he  further  informed  the 
defendant,  that  Btman  said,  he  should  be  unable  to  pay  the 
dd>t  in  any  other  way.  It  is  also  in  pro(^  ihat  WUr 
Hams  was  employed  by  Beman  to  make  the  same  oflbv 
and  WWaansy  who  is  now  dead,  told  Bman  he  had  made 
the  offer,   and  that   it  was   rejected.      WUUam   had 
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Idl'S.'  further  offered  to  rdease,  as  far  as  respected  that  tend, 
\^>/%^  the  lieo  of  a  judgment  which  he  owned,  and  whidi 
Baxaow  ^g^  against  Benum,  and  bound  the  land,  provided  the  de- 
HHDrBLAHDBR.  feudant  would  accept  that  land  in  payment  of  the  bond. — 
The  offer,  with  this  additional  advantage,  wasstiH  reject- 
ed. It  is  farther  in  proof,  that  Wittiams  applied  per- 
eonaliy,  on  behalf  of  Bemanj  to  Prim'^  and  offered  to  settle 
the  bond,  by  giving  the  land  accompanied  with  a  release 
of  bis  judgment  upon  it,  and  that  Prior^  deeming  the  ofier 
liberal,  consented  to  accept  of  it.  Prior  says,  that  be, 
then,  with  the  assent  of  one  of  the  assignees,  proposed 
to  the  defendant,  that  if  he  would  agree  to  the  otRer,  and 
accept  the  land  in  satisfaction  of  the  bond,  the  assignees 
would  indemnify  him  against  any  loss  upon  a  Atir  sale  of 
the  land.  The  defendant  stiQ  refused,  and  the  conse- 
quence was,  that  the  whole  of  the  land  was  sold  under  tke 
judgment,  and  the  debt  due  from  Beman  totally  lost  It 
iat  further  in  proof,  that  in  the  spring  of  1802,  £001011 
ofiered  to  the  defendant  3,000  dollars  in  land,  and  S^OOO 
dollars  in  obligations,  upon  the  bond,  and  this  offer  wss 
idso  rejected. 

The  point  is  now,  whether  the  defendant,  under  Ibe 
peculiar  circumstances  of  the  case,  ought  not  to  be  te* 
sponstble  for  the  value  of  an  offer  whidi  was  so  poverae* 
]y  and  unconscientiously  rejected,  by  means  of  which 
refusal,  tiie  whole  dd[>t  has  been  lost 

I  am  of  opimon,  that  the  defendant  was  gu3ty  of  a 
breach  of  trust  in  the  relation  under  whidi  he  stood  to 
IVJor  and  his  assignees.  He  was  bound  to  exercise  a  rea* 
sonfdble  and  equitable  discretion,  instead  of  which,  his  GOtir 
duct,  :in  this  case,  was  tyrannical,  oppre^^ive,  aad  unjust 

The  defendant  bad,  at*  the  time,  extravagant  securi^ 
for  what  was  due  liim,  independent  of  this  bond.  He  had 
a  onortgaf^  on  a  house  and  lot  in  »Vei»-  Forfe,  and  a  deed  for 
lands  in  Clinton  county,  and  population  shares,  and  other 
personal  securities,  assigned  or  assumed,  to  the  amount 
of  upwards  of  20,000  dollars,  for  a  debt,  not  exceeding  ip 
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^  whole,  one  fifth  oT  the  sum  total  of  that  accumulaled  1818. 
security ;  aad  yet,  with  this  abundant  security,  he  wouU 
accept  of  DOthbg  short  of  the  uUemost  farthing  in  moaey, 
Ibr  Beman^a  bond,  though  he  was  assured  by  the  debtor,  ^ 
^Mt  the  ofibr  he  made  was  the  only  ineans  of  payment  in 
his  power,  and  though  he  was  solicited  by  Prior,  and  by 
Prior's  assignees,  in  the  shape  of  a  proposition,  cdculaled 
to  sutidue  tlie  most  obstinate  perverseness. 

The  defendant  had  uniformly  endeavored  to  involv^e 
hie  claims  upon  Prior,  and  the  amount  of  fiis  security,  in 
mystery  and  difficidty,  the  better  to  conceal  the  mischidb 
of  his  avarice.  lie  was  repeatedly  requested  by  Pifior 
to  make  an  account  of  Us  demands,  and  of  the  securities 
of  Prior,  which  he  held,  and  he  as  repeated)^  refused.  At 
one  time,  he  said,  he  would  not,  because  ^  there  were  cer* 
tm  <nrcumstances  attached  to  the  husiness  that  would 
render  it  unsafe  for  him  to  render  such  an  account  as  m%M 
endanger  the  etcurity  of  his  hondsJ!^  For  the  same  reason, 
he  refused  to  give  a  list  of  the  securities.  At  last,  he  ap* 
peered  to  yield  to  impcMrtunity,  but  said,  that  he  would  not 
be  able  to  make  out  any  such  account,  wriess  he  had  llie 
privilege  of  using  ttie  books  of  Prior,  and  to  which  Prtor 
nseented.  He  then  undertook  to  make  out  the  account, 
and  consumed  the  greater  part  of  five  months  in  preparing 
it  He  repeatedly  refused  to  make  out  a  list  of  the  secU" 
rities  of  iVtor,  in  his  hands,  until,  at  last,  by  the  parti* 
eular  desireof  B^mrt  Bwmis  and  Wm.  Prior,  he  made  a 
parliri  list 

The  same  unreasonable  and  oppressive  spnrit,  which 
manifested  itself  in  this  conduct,  seems  to  have  peiraded 
aD  the  transactions  of  the  defi^ndant  with  Prior,  ais  dis* 
closed  in  this  case.  Tlie  defenduit  deak  oppressively 
and  fraudulently  with  Prior  from  the  begiantng ;  and  the 
rqection  of  die  offers  oS  Beman,  pressed  as  #iqr  were  by 
the  most  persuamve  motives,  was  onfy  a  continuation  of 
the  abuse  of  trust 
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1818*         As  the  defendant  lost  the  debt  oT  Benum^  by  his  refiisd 

s^^*^^  to  close  with  any  offer  that  was  made ;  and  ashisoondact, 

Bahsow      in  this  respect,  was  a  breach  of  duty  resulting  from  the 

•  rdatioo  in  which  he  stood  with  iVtor,  he  ought  to  be  hdd 

"responsible  for  therakie  of  the  property  so  rejected  and 

lost. 

It  is  said,  however;  that  Beman  was  insolvent  on  the  4th 
of  J%  1801,  and  that  this  brings  the  case  within  the 
agreement  ot  the  counseL 

I  should  doiibt  veiy  much,  whether  a  case  of  this  kind 
M  within  the  meaning  of  that  stipulation.  The  proraion 
was  intended  to  meet  the  charge  of  negligence  in  prose^ 
cation,  and  to  afford  a  test  of  the  absolute  inability  of  the 
par^  to  pay  at  a  given  time.  But  here  the  debtor  abso- 
lutdy  offered  payment  in  land,  and  the  question  of  solveii- 
cj  or  insolvency,  does  not  arise.  Tliere  was  no  objectioii 
to  the  title  offered  by  Beman,  accompanied  with  the  ofer 
of  the  release  of  the  judgment  The  refusal  of  the  de- 
fisndant  applied,  to  the  subject  offered,  and  not  to  ite  value 
or  title.  We  must  assume  both  of  them  to  be  as  they  were 
stated.  If  it  were  now  a  question  as  to  the  solvency  of 
BeauMf  we  have  his  testimony,  that  his  property  was  suffi* 
cient,  on  the  4th  of  Mifj  1801,  to  pay  all  his  debts,  and 
that  it  was  the  subsequent  forced  sales  of  his  property 
which  rendered  him  insolvent.  He  says,  that  in  calcu- 
lating  on  his  solvency  in  1801,  he  did  not  include  the  part- 
nership debts  of  the  house  of  Seott,  Beman^  and  Whakr^ 
because,  he  says,  that  Sccit  had  made  such  arrangements 
with  Uie  creditors,  that  he  was  exonerated  from  the  debts 
of  the  house. 

It  is  said,  again,  that  the  bond  in  question  was  merged 
in  a  subsequent  judgment  bond  which  Beman  gave  to 
jPrtor,in  1797,  as  a  trustee  for  several  creditors,  and  in 
which  judgment  bond  the  existing  debt  to  Prior  was  in- 
duded.  On  this  last  bond  a  judgment  was  entered.  But 
in  answer  to  this  objection,  it  is  to  be  observed,  diat  all 
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tiie  parties  concerned  considered  the  defendant  as  having  1818. 
the  absolute  control  of  the  Beman  debt,  and  all  acted 
upon  that  assumption.  The  equity  of  the  case  is  not,  ^^ 
therefore,  afiected  by  the  subs^uent  bond  and  judgment.  Hhmwla»»is- 
One  bond  will  not  extinguish  another,  even  at  law ;  and 
whether  the  entry  of  judgment,  on  the  second  bond,  would 
do  so  at  law,  under  the  circumstances  of  this  case,  n6ed 
not  be  discussed.  Every  person  that  had  an  interest  in 
the  transaction,  the  defendant,  and  Beman  and  JPrior,  and 
the  anignees  of  PrioTy  all  considered  the  first  bond  in  the 
hands  of  the  defendant,  as  a  subsisting  debt.  This  wttsi 
the '  universal  understanding,  and  the  technical  objec- 
tion cannot  be  listened  to  here,  whatever  force  might  be 
attached  to  it  in  a  court  of  law.  Pri&r  says,  that  the 
judgment  bond  was  taken  in  his  store  when  the  defendant 
was  with  ium,  and  he  believed  the  defendant  knew  it,  and 
that  it  was  only  taken  as  a  farther  securi^.  If  the  defend- 
ant was  considered  by  all  parties  as  having  the  entire  con- 
trol of  Bmiin^s  debt,  by  means  of  the  first  judgment. 
Prior  could  not  deal  with  Bemany  in  reelect  to  the  oflbr  of 
the  lands,  without  the  privity  and  consent  of  the  defend- 
ant  If  he  had  attempted  to  extinguish  the  debt  without 
the  knowledge  of  the  defendant,  it  would  have  been  deal- 
ing treacherously  with  the  defendant,  and  contraiy  to  the 
act  of  assignment  of  the  original  bond.  This  assigmnent 
bdng  made  a  long  time  subsequent  to  the  judgment  bond, 
was  an  affirmance  by  Prior  of  the  subsisting  force  of  the 
first  bond.  Nor  could  Prior  accept  of  the  ofifer  of  the 
lands,  by  reason  of  another  insuperable  objection.  He 
was,  at  the  time  of  the  offer,  a  declared  bankrupt,  and  his 
property  had  been  assigned  to  the  present  plaintifi.  It 
was  for  that  reason  that  Prior  communicated  the  offier  to 
them,  and  obtained  the  consent  of  one  of  them,  (and  which 
was  sufficient  for  the  defendant  to  act  upon,)  to  the  com- 
position which  was  proposed. 
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1818.  The  defendftnt  nerer  put  his  objection,  to  tecdving  the 
landfi,  upon  the  ground  of  the  want  of  a  sufficient  assent 
on  the  part  of  the  assignees  of  Prior.  The  presumption 
■wOTi.4w>pm.  of  g  competent  as^^t  is  irresistible,  from  the  testimony  <^ 
iVtor,  and  frojnn  the  conduct  of  the  defendant.  His  con- 
duct amounted  to  an  admission  of  such  consent. 

The  letter  of  Prior  to  Benum,  in  Jlforofc,  180^  has  been 
roei^oned  as  evidence  that  the  original  bond  was  not 
deemed  valid.  But  that  letter  cannot  be  permitted  to 
affect  the  case.  It  was  written  in  answer  to  a  letter  from 
Bemanf  com|daining  of  a  suit,  in  Prior'^s  name,  on  the  bond, 
and  Prior  informs  him  that  the  suit  was  without  his  know* 
ledg^  and  that  the  defendant  would  not  give  him  any  sa- 
tisfaction as  to  his  afiairs,  and  that  he  could  not  teD  on  what 
ground  the  bond  was  assigned  to  the  defendant.  Regret* 
ting  diat  Btman  should  be  in  a  situation  so  embarrassing, 
he  suggests,  whether  Binum  might  not  plead,  in  bar  of  the 
suit,  the  judgment  bond,  as  being  of  later  and  higher  au« 
tiiority.  This  letter  was  evidently  written  in  a  moment 
of  despair,  arising  from  a  view  of  his  injuries  and  mislbr* 
tunes.  It  was  on  the  very  eve  of  Prior^s  bankruptcy,  and 
the  suggestion  can  have  no  effect  on  the  uniform  tenor  of 
his  acts,  both  prior  and  subsequent  to  that  time. 

Upon  the  whole,  as  the  defendant  obstinately  refused 
every  proposition,  and  kept  the  security  to  himsd^  until 
the  debt  was  lost,  I  think  he  is  not  now  to  be  beard  to  say, 
I  am  wA  in  fatdt^  or  I  am  not  n^^onribk  for  so  great  a 
wuU  upon  the  eatak.  The  admission  of  such  a  plea, 
would  be  giving  success  and  security  to  the  most  aggrava- 
ted and  obstinate  violation  of  the  duties  of  a  trustee,  and 
of  the  plainest  principles  of  equity  and  good  conscience. 

1  shall,  consequendy,  give  effect  to  the  most  essential 
part  of  the  Master^s  Report  on  this  point,  but  shall  modify 
itso  fer  as  to  charge  the  defendant  only  with  the  value  of 
the  lands  tendered  in  the  summer  or  autumn  of  180S. 
The  value,  as  proved  by  the  testimony  of  Bcnkitt,  wb» 
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5,325  dollars,  and  that  sum,  as  of  the  1st  of  Sq[ftembei\      1818. 
1802,  is  to  be  substituted  to  the  sum  in  the  report  of  6,114 
dollars,  as  of  the  18th  of  Decembery  1798. 

As  to  the  costs  of  the  exceptions,  the  defendant  will  be  Roo^gygg-T; 
entitled  to  costs  of  the  exceptions  taken  on  the  part  of  the 
plaintiffs  and  overruled ;  and  of  the  first  exception,  taken 
on  his  part  and  allowed.  The  plaintiffs  will  be  entided 
to  the  costs  of  the  second,  third,  fourth,  and  sixth  excep- 
tions overruled,  and  neither  party  will  be  entitled  to  any 
costs  for  the  fifth  exception,  wl^icb  has  been  thus  modified. 

Decree  accordingly, 


Mason  against  Roosevelt  and  others. 

On  a  reference  to  a  Master,  aged  tritneues  residing  in  a  distant  part  of  tlia 
state,  may  be  examined  on  interrogatories,  before  a  Master  in  the  connty 
where  they  reside,  under  the  directions  of  the  Master  before  whom  the  ref- 
erence is  pending;  and  examinations  so  taken,  may  be  used  on  the  reference, 
saving  alljnst  exceptions. 

/.  Emoti,  for  the  defendants,  on  an  afiidavit,  stating  that  j)^^^!^^  ^^ 
two  witnesses  were  aged,  and  could  not,  vrithout  great 
trouble,  inconvenience,  and  expense,  be  taken  before  the 
Master,  who  resided  in  a  distant  part  of  the  state,  as  wit- 
nesses, on  a  reference  pending  before  hin^,  moved  for 
leave  to  take  their  examinations  before  a  Master,  in  the 
county  where  the  witnesses  resided. 

• 

Tlie  Court  granted  the  motion  ;  and  ordered,  that  these 
witnesses  be  examined  before  a  Master  in  the  county  in 
which  they  reside,  on  interrogatories  to  be  approved  by 

Vol.  hi.  80 
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1818.  the  Master  before  whom  the  reference'  is  pending,  and  on 
v^^v^^  gimg  such  notice  as  the  said  Master  inay  direct ;  and  that 

^'^  the  defendants  shall  have  liberty  to  use  such  examinations 
H^i»T»iT.  QQ  ^  reference,  saving  all  just  exceptions. 


ENP  OF  THE  CASES. 
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ORDERS  OF  COURT 


June  20thy  1816. 
Ordered,  That  wheneyer  a  defendant  shall  cause 
I^s  appearance  to  be  entered,  but  shall  not  cause  his  an- 
swer to  be  filed  in  due  time,  an  application  maj  thereupon 
be  made  to  the  ChanceDor  (without  previous  notice)  by 
petition,  stating  the  circumstances,  for  an  order  that  the 
defendant  answer  the  complainant's  bill  in  such  time,  after 
service  of  a  copy  of  the  order  for  that  purpose,  as  the 
Chancellor  shall  direct,  or  in  default  thereof,  that  the  bill 
be  taken  pro  emfesso;  and  if  the  defendant  shaD  not  an- 
swer within  the  time  limited  by  such  order,  a  rule  for 
taking  the  bill  pro  confuso,  may  be  entered,  as  of  course, 
on  filing  an  affidavit  of  the  servic  of  a  copy  of  the  said 
rule. 


Mcember  Ist^  1816. 
Orderedy  That  so  much  of  the  47th  rulers  refers 
to  costs  for  copies  of  the  Masters'  reports  be  repealed, 
and  in  lieu  thereof  that  the  Masters  shall  be  allowed  fees 
for  copies  of  the  draft  of  their  reports  furnished  to  the 
parties  in  those  cases  in  which,  by  the  practice  of  this 
court,  the  Master  ought  to  deliver  a  draft  of  his  report  be- 
fore he  signs  it,  that  the  parties  may  take  objections ;  and 
that  where  a  Master  shaQ  take  account  of  an  estate,  or  an 
a<Iministration  thereof^  or  an  account  between  parties  in 
trade,  or  other  account  under  a  decree  or  order,  and  not 
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cumiDg  within  any  specific  provision  in  the  fee  bill,  or 
When  extra  eervices  shall  be  rendered  in  the  foregoing 
cases  of  taking  and  stating  accounts,  the  taxing  Mastors^ 
may  make  such  farther  allowance  as,  under  the  circum- 
stances, may  be  just  and  reasonable,  but  subject  to  the 
Chancellor's  revisal,  at  the  instance  of  either  party  in  the 
cause. 


October  16rt,  1817. 
In  order  to  obviate  the  inconveniences  arising  from 
the  irregular  manner  in  which  copies  of  pleadings,  depo- 
sitions, reports,  and  other  papers,  are  at  present  made  out. 
It  is  Ordered^  That  in  future,  the  register,  assistant  regis- 
ter, clerks,  masters,  and  examiners  of  this  court,  shall,  in 
the  copies  of  all  pleadings,  depositions,  reports,  decrees, 
and  other  papers  or  pleadings  filed,  or  remaining  of  record 
in  this  court,  which  they  shall  make  out  and  deliver  to  the 
parties,  or  their  solicitors,  to  be  used  in  this  court,  and  in  all 
transcripts  of  the  same  to  be  transmitted  to,  or  used  in  the 
court  for  the  trial  of  impeachments  and  correction  of  er- 
rors, distinctly  mark  and  set  down  in  the  margin  thereof, 
the  number  of  the  page  in  the  original  pleading,  deposition, 
report,  or  other  paper,  so  that  all  the  office  copies  made 
out  by  the  several  officers  of  this  court,  may,  in  this  re- 
spect, apee  with  each  other. 


Oct(^  I6th^  1817. 
Orderedy  That  the  allowance  settled  by  the  Chan- 
cellor as  a  compensation  for  guardians,  executors  and  ad- 
ministrators, in  the  settlement  of  their  accounts  under  the 
act  of  the  legislature,  for  receiving  and  paying  money, 
t>)iall  be  five  per  cent,  on  all  sums  not  exceeding  one  tbou- 
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saiid  dollars,  for  receiving  and  paying  out  the  same ;  two 
and  a  half  per  cent,  on  any  excess  between  one  and  five 
thousand  dollars,  and  one  per  cent,  for  all  above  five 
thousand  dollars. 


-  June  llth,  1818. 
Ordered^  That  so  much  of  the  94th  rule,  of  the  1st 
of  Mmember,  1816,  as  authorizes  the  taxing  master  to 
make  allowances  beyond  the  specified  provisions  of  the 
fee  bill,  to  Masters,  for  extra  services,  without  any  previous 
directions  in  the  case  by  the  Chancellor,  be  repealed. 


July  2d;  1818. 
In  addition  to  the  33d  printed  rule,  It  is  Ordered, 
That  when  the  complainant  shall  set  down  the  cause  for 
hearing  at  the  first,  or  any  term  after  the  same  is  in  readi- 
ness to  be  set  down,  but  shall  not  bring  the  same  to  a 
hearing  at  such  term,  nor  show  any  good  pause  to  the 
court  at  the  time,  for  not  doing  so,  it  shall  be'  considered 
a  default  in  the  complainant,  so  as  to  authorize  the  de^ 
fendant,  on  making  and  filing  an  affidavit  thereof,  to  enter 
an  order  for  leave  to  set  down  the  cause  in  the  same 
manner,  or  to  the  like  effect,  as  though  the  complainant 
had  omitted  to  set  down  the  cause  at  the  first  term,  after  it 
was  in  readiness. 


Juhf  H  1818. 
Orderedy   That  whenever   a  party    shall  set    down    a 
cause  for  hearing,  and  give  notice  thereof  and  shall  neg' 
le^t  to  bring  the  same  to  a  hearing  at  the  term  in  which  it 
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shall  so  be  set  dowD,  or  show  good  cause  to  the  contrary, 
to  the  satisfaction  of  the  court,  the  opposite  party  shall 
be  entitled  to  costs  for  attendance  on  the  court  upon  such 
notice,  to  be  taxed. 


Mvmber  VHh^  1818. 
In  order  the  better  to  preserve  the  orderiy  and 
regular  practice  of  the  court,  and  to  give  &e  aiost  au- 
thentic evidence  of  the  matters  upon  which  tbe  decrees 
of  the  court  are  founded,  and  also,  to  secure  to  die  officers 
of  the  court  their  just  and  lawful  dues.  It  is  oritnd^  that 
in  all  cases  hereafter  brought  to  a  hearing,  or  submitted 
without  bearing,  upon  pleadings  and  proofe,  or  upon  plead- 
ings only,  the  parties  shall  furnish  to  the  Chancellor  for 
his  use,  office  copies  of  the  pleadings  and  depositions  on 
their  parts  respectively  to  be  produoed,  duly  made,  exam- 
ined and  certified  by  the  officer  in  whose  custody  the  ori- 
gkials  may  be. 
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ACCOUNT, 

1.  An  assig^nee  of  an  executor,  or  of 
the  administrator  of  an  executor, 
cannot  be  called  to  an  account  by 
the  legatees,  where  there  is  no 
fraud  or  colhision,  even  though 
the  assets  could  be  traced  and 
identified.  Rayner  r,  Pearsall^ 
and  mhers,  578 

2.  Where  an  executor  put  bonds  and 
notes  due  to  the  testator,  into  the 
hands  of  an  attorney  to  collect, 
and  after  the  death  of  the  exe- 
cutor, the  attorney  collected  the 
money,  and  applied  it  to  his  own 
use,  and  became  insolvent:  Held, 
ftiat  the  estate  of  the  executor 
was  not  chargeable  with  the  loss, 
especially  after  a  lapse  of  more 
than  six  years.  ih. 

3.  Where  the  admiqistrator  of  an  ex- 
ecutor, in  his  answer  to  a  bill 
filed  by  the  representatives  and 
legatees  of  the  testator,  for  an 
account,  &c.  sets  forth  an  account, 
and  avers,  that  he  had  fully  ad- 
ministered, &c.,  and  had  distri- 
buted the  surplus,  being  a  trifling 
sum,  the  court  refused  to  order 
a   reference   to   a   Master  for  a 


further  account,  especially  after 
a  lapse  of  twelve  years.  i&. 

4.  Where  the  charges  in  the  bill  are 
specific,  setting  forth  the  items  of 
the  account,  with  their  dates,  on 
an  order  of  reference  for  an  ac- 
count, the  inquiry  is  not  open  be- 
yond the  special  matter  charged; 
although  the  bill  may  contain  a 
general  charge  at  the  conclusion^ 
and  a  prayer  for  "  a  full  account 
concerning  the  premises."  Con^ 
sequa  v.  Fanning  and  athers^  687 

5.  If  a  merchant  abroad  sends  goods 
to  a  merchant  here,  by  his  order, 
or  by  that  of  his  agent,  which  are 
received  with  the  invoice,  and  ac- 
cepted, without  any  objection  at 
the  time^  he  cannot,  afterwards, 
object  that  the  goods  were  over* 
charged  in  price.  t(. 

G.  Where  a  consignee  of  goods  sells 
some  of  them  on  credit,  and  set- 
tles with  his  consignor,  and  pays 
him  the  full  amount,  he  cannot 
afterwards  claim  to  be  reimbursed 
for  any  part,  on  the  ground  of  a 
bad  debt  made  in  the  sale ;  there 
being  no  fraud  or  mistake  in  the 
settlement.  ib. 

7.  Unsettled  accounts  do  not  bear 
interest.  tb. 

8.  Where  a  balance  of  an  account  is 
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paid  without  any  charge  of  inte- 
resti  interest  cannot  ailerwards 
be  demanded.  ib. 

9.  An  order  of  reference  for  an  ac- 
count before  a  Master,  must  be 
founded  on  the  pleadings  and 
proofs,  and  cannot  be  made  more 
extensive  than  the  allegations 
and  proofs  of  the  parties.      S.  C. 

695 

Vide  Baron  and  Feme,  1,  2,  7.  In- 
terest, 3,  4.  Jurisdiction,  4. 
Partnership,  3.  Pleading,  -IV. 
20.    Practice.     Usury,     3. 

Action  of  account,  vide  Action,  2. 

ACTION. 

1.  if  one  person  makes  a  promise  to 
another,  for  the  benefit  of  a  third, 
that  third  person  may  maintain 
an  action  at  law  on  the  promise. 
Duke  of  Cumberland  and  atkert 
V.  Codrington  and  others,  264 

2.  An  action  of  account  may  be 
brought  at  law  by  one  partner 
against  another,  and  there  ap- 
pears to  be  no  good  reason  why 
that  action  is  not  resorted  to,  in- 
stead of  a  bill  in  equity.  Duncan 
v.Lyon^  361 

3.  An  action  of  covenant  lies  at  law 
by  one  partner  against  another, 
where  by  the  contract  there  is  a 
covenant  to  account.  Duncan  v. 
Lyon,  362 

4.  And  an  action  of  assumpsit  will  also 
lie  on  a  promise  in  writing  by  one 
partner  to  take  part  of  the  goods 
bought,  in  which  they  were  to  be 
equally  concerned  as  to  profit 
and  loss.  ib. 

5.  An  action  on  the  case  for  a  deceit 
lies  against  a  person  selling  land, 
knowing  that  he  had  rto  valid  title, 
although  the  deed  contains  no 
covenants.     Roberts    4*    Boyd    v. 


Action  by  a  factor  in  his  own  name, 
vide  Jurisdiction,  5. 

ADMINISTRATION. 

Fide  ExBcrroR  and  Administrator,  II. 

ADMINISTRATOR. 

yide  Executor  and  Administrator. 

AGENT. 

1.  G.  was  engaged  by  JIf.,  the  owner 
of  a  ship,   as   supercargo    on    a 
trading   voyage,    and  was  to  re- 
ceive as  a  compensation   for  hb 
services,  two  and  a  half  per  cent, 
on  the  proceeds  of  the  outward 
cargo,    and    five    per   cent,    or 
one-twentieth    of  the    nett    pro- 
fits of  the  voyage,  on  its  termi- 
nation.    He  fell  sick  during  the 
outward  voyage,  and  left  the  ship, 
having  appointed   another  super- 
cargo for  the  residue  of  the  voy- 
age, and  agreed  to  pay  him  out  of 
his    own    commissions.     It    was 
held,   that  the  legal   representa- 
tives of  G.,  who  died  on  his  re- 
turn home,  were  entitled  to  the 
full  compensation  stipulated,  the 
ship  having  successfully  perform- 
ed the  voyage,    and  which   pAi- 
duced  a  large    profit  to  JH.,  and 
the  substitute  to  G.  having  faith- 
fully performed    bis  duty  as  su- 
percargo.    Gray  v.  Murray,  178 
2.  G.  being   about  to  proceed  on  a 
distant  voyage,  ordered  insurance 
to  be    made    on    his  life  to  the 
amount  of  3,000  pounds  sterling, 
and  M,  undertook  to  pay  the  pre- 
mium,   and    have    the    business 
completed,  and  his  agent  in  Lon- 
don obtained    a  pc^icy  for    that 
amount,   and   paid  the   premium 
for   one    year.     M.,    afterwards, 
alleging  that  there  was  a  mistake 
in  the  order,  without  the  know- 
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ledge  of  G.t  procured  the  policy 
to  be  cancelled,  and  the  premiam 
returned »  and  another  policy  to  be 
executed  for  460  pounds  sterling. 
G,  having  died  within  one  year, 
Af.  was  held  to  be  responsible  to 
his  legal  representatives  for  the 
amount  of  the  original  pohcy, 
which  had  been  so  cancelled,  de-  ^ 
ducting  the  premium.  S.  C.   183 

3.  A  general  agent  cannot  bind  his 
principal  personally,  for  a  debt 
chargeable  on  the  land  descend- 
ed to  his  principal.  Duke  of  Cum- 
berland and  others  v.  Codrington 
and  others,  274 

4.  Where  the  several  joint  owners  of 
a  cargo  appoint  one  of  the  part 
owners  their  agent,  to  receive 
and  sell  the  cargo,  and  distribute 
the  proceeds,  he  is  entitled,  un- 
der such  special  agency,  to  a 
commission,  or  compensation  for 
his  services,  as  a  factor,  or  agent, 
in  the  same  manner  as  a  stranger : 
and;  as  such  factor  or  agent,  he 
may  retain  the  goods,  or  their 
proceeds,  as  security  not  only  for 
his  flulvances,  disbursements,  or 
responsibilities,  in  regard  to  the 
particular  property,  but  for  the 
balance  of  his  general  account. 
Bradford   v*    Kimberly  ^^  Brace ^ 

431 

5.  Where  an  ajgent  hns  duly  and 
fairly  accounted  with  his  immedi- 
ate and  authorized  principal,  he 
is  hot  bound  to  account  over 
again  to  a  person  beneficially  in- 
terested, or  standing  in  the  rela- 
tion of  cestuy  que  trust  to  the 
principal.  ,  Tripler  and  others  v. 
Olcoit,  and  Lord,  473 

6.  Where  F.  miide  a  bill  of  sale  of  a 
ship,  then  on  her  voyage,  and  of 
freight  to  be  earned,  to  L.,  which 
was  absolute  on  the  face  of  it, 
and  L.  sent  to  O.,  the  master  of 
the  ship,  a  copy  of  the  bill  of 
Vol.  III.  81 


sale,  with  a  power  of  attorney 
and  instructions  to  him  as  to  th& 
disposition  of  the  property,  and 
O.  considering  L.  as  the  owner 
from  that  time,  acted  as  his  agent, 
and  afterwards  accounted  to  him 
for  the  proceeds  of  the  freight, 
&c.  Held,  that  0.  was  not  ac- 
countable to  F.^  as  having  a  re- 
sulting trust,  (hough  some  of  the 
letters  from  L.  to  O.  inciden- 
tally mentioned,  that  the  bill  of 
sale  was  intended  to  secure  C. 
certain  advances  ^nd  responsibi-  * 
lities;  there  being  no  fraud  or 
collusion  between  L.  and  O.     ib. 

7.  Where  the  supercargo  and  agent 
of  a  merchant  here  delivers 
goods  to  a  merchant  abroad  for 
sale,  and  the  agent  settled  with 
the  merchant  abroad,  according 
to  the  account  sfated  by  him,  with 
futl  knowledge  of  all  the  facts, 
without  any  fraud  or  imposition, 
the  principal  here  is  bound  by 
the  act  of  his  agent,  and  is  con- 
cluded from  any  further  claims 
against  the  merchant  abroad,  es- 
pecially after  having  kept  the 
account  for  several  years,  with- 
out making  any  objections  to  it. 
Murray  ^  Murray  v.  Toland  <S- 
Meade,  569 

8.  A  factor  who  delivers  goods  to  a 
third  person  to  be  sold  on  ac* 
count  of  his  principal,  may  mam- 
tain  an  action  at  law,  in  his  own 
name  against  such  third  person, 
for  (ho  proceeds.  t6. 

Vide  Agreement,  3.  Jurisdictiok,  6. 
AGREEMENT. 

Construction,  effect,  waiver  of,  and  re* 
scinding  agreement, 

1.  Where  one  party  intends  to  aban- 
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don  or  rescind  a  contract,  on  the 
ground  of  a  violation  of  it  by  the 
other,  he  must  do  so  promptly 
and  decidedly,  on  the  first  infor- 
mation of  such  breach.  If  he  ne- 
gociates  with  the  party,  after 
knowledge  of  the  breach,  and 
permits  him  to  proceed  in  the 
work,  it  is  a  waiver  of  his  tight 
to  rescind  the  contract.  Law- 
rence  and  otherM'  v.  Dale  and 
othert,  23 

2.  The  defendants  contracted  with 
the  plaintiffs,  to  be  responsible  for 
the  perfect  construction  and  per- 
formance of  certain  steam-boats, 
to  be  built  on  the  river  Ohio^  so 
that  they  should  carry  one  hun- 
dred tons  burden,  and  run  four 
miles  an  hour  in  still  water.  Held, 
that  the  plaintiffs  could  not,  after 
the  boats  were  built,  rescind  the 
contract  on  their  part,  and  reco- 
ver back  the  money  advanced  by 
them  to  the  defendants,  on  the 
alleged  ground,  that  the  boats 
drew  too  much  water  to  navigate 
the  river,  without  having  first 
put  the  fitness  of  the  boats  to 
navigate  the  river,  in  the  manner 
agreed  on  by  the  parties,  to  the 
test  of  experiipent.  ih. 

3.  Where  co-partners  in  trade  en- 
ed  a  clerk,  as    book-keeper 

cashier,  at  a  fixed  salary, 
for  two  years,  with  an  under- 
standing, that  he  should  have  a 
larger  compensation  as  the  busi- 
ness extended  and  his  duties  in- 
creased ;  and  during  the  third 
year  it  was  discovered,  that  the 
clerk  had  overdrawn  moneys  be- 
longing to  the  firm,  and.  applied 
the  same  to  his  own  use,  of  which 
be  afterwards  rendered  a  state- 
ment ;  but  a  majority  of  the  part- 
ners afterwards  continued  him  in 
their  employ  :  Held,  that  he  was 
entitled  to  an  increased  compen- 


sation for  his  services  after  the 
second  year,  the  fact  of  continn- 
ing  him  in  service  after  a  disco- 
very of  his  improper  conduct,  be- 
ing an  admission  that  he  had  not 
forfeited  his  right  to  an  increased 
allowance.  Kirk  v.  Hodg$on  and 
othen,  400 

Ante-nuptial  agreement,  vide  Bahon 
&Femc,  15,  16.  17,  18. 

Where  agreement  must  be  in  writing, 

vide  FnAUDS,  (Statute  of.) 

ALIMONY. 

Vide  Divorce. 
AMENDMENT. 

1.  The  plaintiff,  on  petition,  after 
answer,  and  exception  to  the  an- 
swer, may  amend  his  bill,  by  ad- 
ding now  charges,  and  new  par- 
ties, upon  payment  of  costs,  if  a 
new  or  further  answer  be  re- 
quired ;  and  the  plaintiff  must 
amend  the  office  copies  of  the 
bill  taken  out  by  the  defendants, 
who  have  appeared,  and  who  are 
entitled  to  six  week<«,  within 
which  to  answer  the  amendments. 
Beekman  and  others  v.  Waten  and 
othen,  410 

2.  In  case  defendants  be  added  to 
the  bill,  the  plaintiff  may  bare 
process  of  iuhpoena,  and  proceed 
against  them  in  the  usual  course. 

t6. 

3.  After  publication  passcrd,  and 
cause  set  down  for  hearing,  the 
plaintiff  will  not  be  nflowed  to 
amend  his  bill  by  adding  '  new 
charges;  but  may,  file  a  supple- 
mental bill,  on  payment  of  the 
costs  since  publication.  Slkev- 
hard  v.  Merrill,  453 

Fide  Pleading,  IV.  25 
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ANSWER. 

Fide  PtEADiyo,  III. 

APPEAL. 

1.  An  appeal  is  only  a  stay  of  pro- 
ceedings in  the  6rst  instance,  and 
the  party  in  whose  favour  the 
decree  is,  may,  with  leave  of  the 
court f  proceed,  notwithstanding 
the  appeal;  and  on  motion  for 
that  purpose,  the  court,  after  an 
appeal  filed,  ordered  a  reference 
to  a  Master  to  ascertain  the  pre- 
cise sum  due  by  the  defendant, 
with  interest,  and  that  the  de- 
fendant bring  the  amount  into 
court,  within  30  days  after  confir* 
mation  of  the  report,  or  that  he 
gives  security  to  be  approved  of 
by  a  Master,  to  perform  the  de- 
cree, or  such  decree  as  might  be 
awarded  against  him  on  the  ap- 
peal, or  that  execution  issue  not- 
withstanding the  •  appeal.  Mes' 
sonier  v.  Kautnan^  -66 

2.  A  decretal  order  of  reference  to 
a  Master  to  state  the  account  be- 
tween the  parties,  was  made  in 
September 9  1815,  and  the  parties 
appeared  from  time  to  time,  be- 
fore the  Master,  until  the  16th  of 
October t  1817,  when  they  were 
nearly  ready  for  a  final  hearing 
before  him;  and  then  the  de- 
fendant presented  an  appeal  from 
the  decretal  order,  dated  the  16th 
of  October,  1817.  On  petition 
and  motion  of  the  plaintiff,  the 
court  ordered  the  Master  to  pro- 
ceed in  taking  the  account,  and 
to  complete  and  file  his  report, 
notwithstanding  the  appeal.  Bar- 
row and    others   v.   Rkinelander^ 

120 

3.  This  court,  notwithstanding  an 
appeal  filed  in  the  cause,  may, 
in  its  discretion,  award  execu- 
tion for  the  sum   decreed  to  be 


paid  by  the  defendant,  unless  he 
brings  the  amount,  with  the  costs, 
into  court,  within  a  certain  time 
given'  for  that  purpose,  to  abide 
the  event  of  the  appeal,  &c.  or 
give  security  to  the  satisfaction 
of  a  Master,  to  pay  the  Qmount 
of  the  principal,  interest  and 
costs,  on  the  affirmance  of  the 
decree,  or  such  part  thereof,  as 
I  may  be  payable  on  the  decree  of 
the  court  above,  on  the  appeal. 
Bigge  and  others  v.  Murray,     160 

APPOINTMENT. 

Power  of,  vide  Baroit  ahd  Fbme,  4, 
6,6. 

ARTICLES. 

To  impeach  the  credit  of  witnesses, 
vide  Practice,  V.  14,  16,  16, 
18,  19. 

ASSETS. 

Vide  Executor  and  Admhtistrator, 
I.     Mortgage,  I.  6.  8.  9.  10. 

ASSIGNMENT. 

For  the  payment  of  debts,  vide  Debt- 
or AND  CREDITOR,  1.7.  10. 

Of  usurious  dobt,  vide  Usury,  2. 

ASSUMPSIT. 

Fide  Acrion,  1.  4. 

ATTACHMENT. 

For  breach  of  an  injunction,  vide  In- 
junction, I.  1. 

AUTHORITY. 

A  special  authority  must  be  strict- 
ly pursued,  and  a  purchaser  is 
presumed  to  know  such  authori- 
ty when  it  is  giveb  by  a  public 
statute ;     and   if  he   purchases 
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where  the  authority  is   not   p«r- 

.  ffued,  it  is  at  his  peril.     Denning 

and  othfrs    v.   Smith    and  others^ 

344 


B 

BANKRUPT. 

1.  M.  &  S.  partners  in  trade,  being 
greatly  indebted  in  the  United 
States,  and  in  Europe,  on  the  2d 
of  December,  1799,  conveyed 
^  certain  lands  to  B.  in  trust,  for 
the  security  and  payment  of  cer- 
tain European  or  Gtnnan  credit- 
ors, until  they  were  paid,  or  S. 
should  be  absolutely  exonerated 
and  discharged  tberefrom,  by  the 
said  creditors,  and  their  demands 
transferred  to  M.  alone,  or  S.  be 
otherwise  exonerated,  acquitted, 
or  discharged  therefrom ;  and  af- 
ter the  said  debts  should  be  satisfi- 
ed, or  the  said  5.  be  so  discharged 
and  released,  then  in  trust  for 
.  M,  M.  4"  S.  having  committed  an 
'  act  of  bankruptcy  in  July,  1800, 
irere  duly  discharged  from  their 
.  debts  under  the  late  bankrupt  law 
of  the  United  StaUs,  passed  April 
4/A.  IGOO.  Held,  that  this  .  was 
R  valid  deed,  and  that  the  dis- 
charge of  S,  from  the  partnership 
debts,  under  the  bankrupt  law, 
was  not  a  fulfilment  of  the  con- 
dition on  which  the  trust  for  the 
German  creditors  was  created. 
M'Menomy  v.  Murray  and  othert, 

436 
2.  A  discharge  under  a  bankrupt  law 
of  this  country,  does  not  discharge 
the  debtor  from  debts  contracted, 
and  made  payable  in  Europe,  or 
a  foreign  country,  unless  the  fo- 
reign creditors  come  in,  and 
prove  their  debts  under  the  com- 
0iission.  ib. 


3.  But  even  if  the  discbarge  under 
the  bankrupt  law  should  be  deem- 
ed a  discharge  from  any  snit  in 
the  United  States,  for  debts  due 
to  the  German  creditors  of  5., 
yet  that  would  not  satisfy  the 
terms  and  conditions  of  the  deed 
of  trust,  unless  it  also  operated 
as  a  discharge  in  Germany^  where 
the  debts  were  contracted.         ib. 

4.  The  late  bankrupt  law  did  not 
operate  upon  acts,  declared  to 
l>e  acts  of  bankruptcy,  commit- 
ted prior  to  the  1st  of  June^ 
1800.  tb, 

5.  A  conveyance  by  a  debtor  of  bis 
property  to  secure  a  bona  fide 
creditor,  executed  prior  to  tiie 
1st  of  June,  1800,  though  made 
in  contemplation  of  bankruptcy, 
is  valid,  not  being  within  the  pur- 
view of  the  bankrupt  law  of  the 
United  States,  of  the  4th  of  April, 
1 800,  which  did  not  go  into  ope- 
ration until  after  the  1st  of  June 
following ;  nor  is  it  fraudulent  stt 
common  law.  M^Menomy  v, 
Roosevelt  and  others,        ,         446 

BARON  AND  FEME. 

1.  Where  the  husband  is  permitted 
by  the  wife,  to  have  the  manage- 
ment of  her  separate  property, 
secured  to  her  by  a  marriage  set- 
tlement, to  receive  rents,  ^l&c 
very  strict  proof  of  his  having 
paid  to,  and  settled  with  her,  dn- 

,  ring  her  life  lime,  for  the  sums 
received,  is  not  required;  but, 
from  the  confidential  nature  of 
the  connexion,  the  most  favour- 
able presumptions  are  indulged 
towards  him.  Methodist  Episco- 
pal Church  and  others^  v.  Jaqws 
and  others,  11 

2.  He  cannot,  however,  claim  money 
received  by  him  for  a  judgment 
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debt  due  to  the  wife,  on  the 
ground  of  the  mere  parol  docla- 
ratioD  of  the  wife,  contrary  to 
the  terms  of  settlement.  ib, 

3.  A  feme  covert,  with  respect  to  her 
separate  property,  is  to  be  con- 
sidered as  a  feme  sole^  to  the  ex- 
tent on]y,>of  the  power  given  to 
her  by  the  marriage  settlement. 

ib. 

4.  Her  power  of  disposition  is  not 
absolute,  but  snb  modoy  to  be  ex- 
ercised according  to  the  mode 
prescribed  in  the  deed  or  will 
under  which  she  becomes  enti- 
tled to  the  property  :  therefore, 
if  she   has  a  power   of  appoint- 

.  ment  by  wiUy  she  cannot  appoint 
by  deed ;  or  when  she  is  empow- 
ered to  appoint  by  deed,  the  giv- 
ing a  bond,  or  note,  or  parol 
promise,  without  reference  to  the 
property,  or  making  a  parol  gift 
of  it,  is  not  such  an  appointment. 

ib, 

5.  So,  when  it  is  said  in  the  settle- 
ment, that  she  is  to  receive  from 
her  trustee,  the  income  of  her 
property,  as  it  may,  from  time  to 
time,  become  due,  she  has  no 
power,  by  anticipation^  to  dis- 
pose at  once  of  all  that  income. 

ib. 

6.  The  question  as  to  the  power  of 
a^eme  coroert  over  her  separate 
property,  settled  to  her  separate 
use,  and  the  manner  of  its  ex- 
ecution   examined.   S.   C.       86 

7.  Ifa/e77ie  covert  having  a  separate 
estate,  secured  by  settlement, 
provides  by  will  for  the  payment 
of  her  funeral  expenses,  the  hus- 
band is  not  to  be  charged  with 
them ;  otherwise  if  no  such  pro- 
vision had  been  made.  S.  C.  115 

8.  kf erne  coroert  may  mortgage  her 
separate  property  for  her  hus- 
band's debts.  Demarest  and  wife 
V.  Wynkoop  and  others,  1 29 


9.  So,  she  may  also  execute  a  valid 
power  to  sell  the  property*  in 
.case  of  default,  pursuant  to  the 
statute.  ib. 

10.  In  a  mortgage  by  husband  and 
wife  of  the  wife's  separate  es- 
tate, the  wife  may,  if  she  choose, 
reserve  the  equity  of  redemption 
to  the  husband  alone,  who  may 
sell  and  dispose  of  it.  ib. 

1 1.  A  testator,  by  his  will,  dated  Sep- 
tember  2bth^  1810,  gave  to  his 
daughter,  during  her  separation 
from  W.  C.  her  husband,  ono 
thousand  dollars  a  year,  which 
ho  charged  on  his  real  estate. 
W.  C.  and  his  wife  were  living 
separate  when  the  will  was  made, 
but  cohabited  together  in  Februa- 
ry, 1815,  when  the  testator  made 
a  codicil  to  his  will,  (changing 
only  the  executors,)  and  also,  at 
his  death,  but  separated  imme- 
diately after  his  decease,  and 
continued  to  live  separate  until 
within  a  short  time  previous  to 
filing  the  bill  by  W.  C.  and  his 
wife,  against  the  executors,  for 
the  legacy.  Held,  that  the  plain- 
tiffs were  not  entitled  to  the  le- 
gacy, as  it  was  to  be  inferred  that 
they  separated  for  the  sole  pur- 
pose of  entitling  themselves  to 
it,  and  the  bill  was  ordered  to  be 
dismissed  with  costs.  Cooper  and 
wife  V.  Remsen  and  others,     382 

12.  And  it  was,  afterwards,  held,  upon 
the  same  clause  in  the  will,  that 
a  voluntary  separation  of  the  wife 
from  her  husband,  would  not  en- 
title her  to  the  annuity,  for  she 
can  establish  no  claim  on  her 
own  violation  of  conjugal  duty. 
Cooper  and  wife  v.  Clason  and 
others,  621 

13.  Whether  the  separation  which  is 
to  give  effect  to  the  bequest,  must 
not  have  existed  at  the  time  of 
the  testator's  death  1  Qncere.    ib. 
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14.  A  feme  covert  may  execute,  by  a 
wUl  in  favour  of  her  husband,  a 
power  given  or  reserved  to  her, 
while  sole,  over  her  real  estate. 
Braditk  v.  Cribhs  and  others,  523 

15.  Where  the  wife,  before  marriage, 
entered  into  an  agreement  with 
her  intended  husband,  that  she 
should  have  power,  during  the 
coverture,  to  dispose  of  her  real 
estate  by  will;  and  she  after- 
wards devised  the  whole  of  .her 
estate  to  her  husband,  this  was 
held  a  valid  disposition  of  her  es- 
tate in  equity  ;  and  the  heirs  at 
law  of  the  wife  were  decreed  to 
convey  the  legal  estate  to  the  de- 
visee. »^. 

16.  To  enable  afetne  covert  to  dispose 
of  her  real  estate  in  equity,  it  is 
not  necessary  that  the  legal  es- 
tate should  be  vested  in  trustees ; 
but  a  mere  agreement  entered 
into  before  marriage  with  her  in- 
tended husband,  that  she  should 
have  power  to  dispose  of  her 
real  estate  during  coverture,  will 
enable  her  to  do  so.  S.  C.      540 

17.  Marriage  is  a  good,  valuable,  and 
meritorious  consideration  for  an 
ante-nuptial  contract.  S.  C.     550 

18.  A  husband,  in  regard  to  a  devise 
to  him  by  his  wife,  in  execution 
of  a  power,  is  not  a  volunteer. 

Vide  Divorce. 
BILL. 

Vide  Discovery.     In»(unction,  IL  2. 
Pleading,  1L 


COLLATERAL  SECURITY. 

Vide  Mortgage,  1.  7,  8,  9,  10. 


COMMISSIONERS  OF  LOANS. 

Vide  LoAir  Officers. 

COMMISSIONS. 

1.  A  committee  of  a  lunatic  is  enti- 
tled to  an  allowancoi  by  way  of 
compensation  for  His  services,  in 
receiving  and  paying  out  moneys, 
within  the  equity  of  the  statute, 
(sess.  40.  c.  251.)  authorizing 
this  court  to  make  a  reasonable 
allowance  to  guardians, executors, 
and  administrators,  for  their  ser- 
vices.    In  the  matter  of  Roberts, 

43 

2.  Rule  as  to  the  rate  of  allowance 
to  guardians,  executors  and  ad- 
ministrators, ib, 

3.  G.  was  engaged  by  M.  as  a  super- 
cargo of  a  ship,  on  a  trading  voy- 
age from  NeW'York  to  Madeira^ 
the  Cape  of  Good  Hope,  Madras 
and  Calcutta,  and  thence  back  to 
JVew-Forfc;  by  the  written  in- 
structions to  G.,  by  which  mucli 
was  confided  to  his  judgment  and 
discretion,  he  was  to  receive  as 
a  compensation  for  transacting 
the  business,  two  and  a  half  per 
cent,  of  the  value  of  the  property 
brought  home  for  the  account  of 
Af.,  arising  from  the  proceeds  of 
the  outward  cargo,  deducting 
duties,  &c.,  and  to  have  his  rea- 
sonable expenses  while  on  the 
voyage,  paid  out  of  the  cargo ; 
and  to  be  allowed  also,  five  per 
cent.,  or  one  twentieth  part  of 
the  nett  profits,  on  its  termination. 
G.  performed  his  duty  from  Acw- 
York  to  Madeira,  and  the  Cape  o^ 
Good  Hope,  but  was  taken  sick  at^ 
the  latter  place,  and  obliged  to 
leave  the  ship,  and  died  on  his 
return  homeward  in  another  ves- 
sel ;  having  first  appointed  at  the 
Cape  B,  4*  B,  (one  of  whom  had 
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been  a  clerk  of  M.,  and  par* 
ticalarly  recommeDded  to  G*s  at- 
tention,) his  substitutes,  as  super- 
cargoes for  the  remainder  of  the 
voyage,  agreeing,  to  pay  them  for 
their  services  out  of  his  commis- 
sions. The  ship  proceeded  to 
Madras^  from  whence  it  was 
thought  best,  on  account  of  poli- 
tical circumstances,  to  return  to 
Ntvo'Yorky  without  going  to  Col-' 
auttat  and  on  the  return  of  the 
vessel  to  N^ew-York,  the  home- 
ward cargo  was  delivered  to  M,y 
who  cleared  a  considerable  pro- 
fit on  the  voyage,  B.  ^  B.  having 
faithfully  performed  their  duty  as 
supercargoes,  in  the  place  of  G. 
It  was  held,  that  the  legal  rep- 
resentative ofG.  was  entitled  to 
the  full  compensation  stipulated, 
as  for  the  completion  of  the  voy- 
age.    Crray  v.  Murray,  167 

4.  One  joint  partner  is  not  entitled, 
as  against  the  others,  to  a  com- 
pensation for  his  greater  or  more 
valuable  services,  in  regard  to 
the  common  concern,  unless 
there  be  a  special  agreement  to 
that  effect.  Bradford  v.  Kim- 
berly  and  Brace,  431 

5.  But  where  the  several  joint  own- 
ers of  a  cargo  appoint  one  of  the 
part  owners  their  agent  to  re- 
ceive and  sell  the  cargo,  and  dis- 
tribute the  proceeds,  he  is  enti- 
tled, lyider  such  special  agency, 
to  a  commission  or  compensation 
for  his  services  as  a  factor  or 
agent,  in  thesamc  manner  as  a 
stranger.  t6. 


CONSIGNOR  AND  CONSIGNEE.     6. 

Fide  Account,  5,  6.  Interest,  4. 
Jurisdiction,  5. 

CONTEMPT. 

Ttrff  Injunction",  1.  1.  Marriage,  I. 


CONTRACT. 

Vide  Agreement. 
COSTS. 


I.  Costs  in  general, 
II.  Security  for  costs. 


I.  Costs  in  general. 


1.  Where  on  a  bill  to  foreclose  a 
'  mortgage,  a  subsequent  mortga- 
gee, or  judgment  creditor,  who 
is  made  a  party  defendant,  an- 
swers and  disclaims,  he  is  enti- 
tled to  costs  against  the  plaintiff, 
to  be  paid  out  of  the  fund,  if  that 
is  sufficient,  and  if  not,  to  be  paid 
by  the  plaintiff;  he  not  havmg 
applied  to  such  defendant,  before 
suit  brought,  to  release,  or  other- 
wise disclaim.  Cailin  v.  Earned 
and  others^  61 

2.  Aplaintiffsuing  m forma  pauperis  ^ 
and  recovering  a  legacy  against 
executors,  is  entitled  only  to  the 
actual  costs  or  expenses  of  the 
suit,  to  be  paid  out  of  the  assets. 
Williams  v.   Wilkins  and  others^ 

66 

3.  It  rests  in  the  discretion  of  the 
court  to  order  pauper  or  dives. 
costs,  according  to  the  circum- 
stances of  the  case,  ib, 

4.  Whfre  both  parties  are  equally 
inqocent.  and  both  are  endeavour- 
ing to  avoid  a  loss  caused  by  an- 
other, costs  will  not  be  awarded  to 
either  party  as  against  (he  other. 
Pendleton  v.  Elaton,  and  others,  69 
Where  a  plaintiff  had  colour  of 
claim,  though  barred,  in  the  opi- 
nion of  the  court,  l)y  lapse  of 
time,  his  bill  was  dismissed  with- 
out costs.  Demarest  and  wife  v. 
Wynkoop  and  others f  129 

6.  Costs  in  partition,  in  this  court, 
are  charged  upon  the  parties  re- 
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spectively,  in  proportion  to  the 
value  of  their  respective  rights. 
Phelps  V.  Green  and  others,  306 

7.  A  plaintiff  suing  in  autre  droit,  is 
not  responsible  for  costs,  unless 
under  special  circumstances. 
Goodrich  v.  Pendleton,  620 

II.  Security  for  costs. 

8.  The  defendant  is  not  entitled  to 
security  for  costs  from  a  uon  re- 
sident plaintiff,  suing  as  adminis- 
trator, especially  after  a  plea. 
Goodrich  v.  Pendleton,  620 

9.  If  the  non-residence  of  the  plain- 
tiff appears  on  the  face  of  the 
bill,  and  the  defendant  demurs, 
pleads,  or  takes  any  other  step  in 
the  cause,  or  even  prays  for  time 
to  answer,  it  is  a  vvaiver  of  his 
right  to  security  for  costs.        ib. 

COVENANT. 

Vide  Action,  3. 
CREDITOR, 
yide  Debtor  and  Creditor.     Exe-     2 

CUTION. 


D 

DEBTOR  AND  CREDITOR. 

1.  G.  assigned  a  cargo  and  (he  pro- 
ceeds, ^'C.  to  K.  in  trust  for  the 
benefit  of  K.  and  M.,  hut  M.  was^ 
to  bo  first  secured  and  satisfied 
for  his  advanoes  to  G.,  to  enable 
G.  to  pay  certain  bills  accepted 
by  him,  drawn  and  negotiated  by 
M.  to  pay  for  the  cargo,  &rC.  G. 
«nd  K.  afterwards,  with  the  as- 
sent, as  they  alleged,  of  the  agent 
of  M.,  but  without  the  knowledge 
or  consent  of  M.,  cancelled  the 
deed  of  assignment,  which  wqs 


dated  the  7th  of  February,  and 
executed  another  deed  of  assign- 
ment on  the  28th  of  February  to 
K.  and  S,  in  trust  to  pay  M.  and 
K.,  and  certain  other  creditors 
named  therein ;   and  in  case  the 
fond  proved  insufficient  to  pay 
all  the  debts  specified,  that  then 
it  should  be  distributed  rateably, 
between  M.,  K.,  and  the   other 
creditors  named,  in  proportion  to 
their  respective   demands  ;  and 
the  fund  eventually  proved  in- 
sufficient to  pay  all  the^debta  spe- 
cified in  the  second  assigDment ; 
Held,  that  the  cancelling  of  the 
first  assignment,  by  G.  and  K., 
was  fraudulent,  as  regarded  the 
plaintiff  M.,  who  was  therefore 
entitled  to  the  full  benefit  of  that 
assignment,  and  must  be  first,  and 
exclusively,  paid,  out  of  the  fund, 
his  whole  demand  ;  and  that  the 
second  assignment,  so  far  as  it  was 
inconsistent  with  the  first,  or  as  to 
the  right  of  the  plaintiff  to  be 
first  paid,  wa»  void.    Messonier 
V.  Kauman,  Gomparts,  andothersy 

3 
The  personal  estate  of  an  intes- 
tate is  the  primary  fund  for  the 
payment  of  debts,  and  is  to  be 
first  resorted  to  by  the  creditbr, 
at  law.  M^Kay  v.  Green  and 
others,  56 

He  can  only  come  into  this  court 
for  an  account  and  discovery  of 
assets,  and  on  the  ground  of  a 
trust  in  the  executor  or  adminis* 
trator  to  pay  debts;  not  for  a 
sale  of  real  estate,  on  a  supposfsd 
equitable  lien,  arising  from  the 
money  advanced  by  him  having 
been  applied  to  purchase  the 
land.  t^. 

Whether  a  creditor  in  an  ordinary 
case,  and  without  some  special 
cause,  can  come  into  this  court 
to  collect  his  debt  from  an  execu- 
tor or  administrator,  or  merelv  to 
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enforce  a  reatable  distribation  of 
assets?  ^uare.  ib. 

5.  Under  the  first  section  of  the  sta- 
tute of  frauds,  (sess.  10.  c.  44 — 
13  Eliz.  c.  5.  (a  fraadulent  con- 
veyance bj  a  debtor  is  **  utterly 
void,"  as  to  creditors,  saving  a 
hana  fide  purchaser  for  a  valua- 
ble consideration,  and  without 
notice  of  the  fraudulent  intent. 
Roberts    and  Boyd  v.  Anderson^ 

378 

6.  But  a  bona  fide  purchaser  from  a 
fraudulent  grantee  acquires  no 
title  by  the  conveyance  against 
the  creditors  of  the  fraudulent 
grantor.  ib, 

7.  M.  &,  S.  partners  in  trade,  being 
greatly  indebted  in  the  United 
States  and  in  Europe,  on  the  2d 
of  December,  1799,  conveyed 
certain  lands  to  B.,  in  trust,  for 
the  security  and  payment  of  cer- 
tain European  or  German  credi- 
tors, until  they  were  paid,  or  S. 
should  be  absolutely  exonerated 
and  discharged  therefrom  by  the 
said  creditors,  and  their  demands 
transferred  to  M.  alone,  or  S.  be 
otherwise  exonerated,  acquitted, 
or  dischar^d  therefrom;  and 
after  the  said  debts  should  be  sa- 
tisfied, or  the  said  S.  be  so  dis- 
charged and  released}  then  in 
trust  for  M.  M.  &  S.  having  com- 
mitted an  act  of  bankruptcy  in 
July,  1800,  were  duly  discharged 
from  their  debts  under  the  late 
bankrupt  law  of  the  United  States, 
passed  April  4th,  1800.  Held, 
that  this  was  a  valid  deed»  and 
that  the  discharjge  of  S.  from  the 
partnership  debts,  under  the 
bankrupt  law,  was  not  a  fulfilment 
of  the  condition  on  which  the 
trust  for  the  German  creditors 
was  created.  MMenomy  v.  Mur* 
ray  and  otkerst  435 

8.  A  discharge  under  a  bankrupt  law 
of  this  country  does  not  discharge 

Vol.  III.  8J 


the  debtor  from  debts  contracted 
and  made  payable  in  Europe,  or  a 
foreign  country,  unless  the  fo- 
reign creditors  come  in,  and 
prove  their  debts  under  the  com- 
mission, ib. 
9.  BuWeven  if  the  discharge  under 
the  bankrupt  law  should  be  deem- 
ed a  discharge  from  any  suit  la 
the  United  States,  for  debts  du« 
to  the  German  creditors  of  S., 
yet  that  would  not  satisfy  th« 
terms  and  conditions  of  the  deed 
of  trust,  unless  it  also  operated  as 
a  discharge  in  Germany,  where 
the  debts  were  contracted.       ih, 

10.  A  debtor  may  give  preferences  to 
some  of  his  creditors,  when  no 
legal  lien  intervenes,  and  when  it 
is  done  fairly,  and  from  honejst 
motives.  S.  C.  444 

S.  P.  MMenomy  v.  Roosevelt  and 
others,  44^ 

1 1.  A  voluntary  settlement  after  mar- 
riage by  a  person  indebted  at  tha 
time,  is  fraudulent  and  void 
against  creditors.  Reade  r.  Ltv- 
ingston  and  others^  492 

12.  A  voluntary  settlement  by  a  per- 
son indebted  is  presumed  fraudu- 
lent as  against  all  existing  ddbta^ 
without  regard  to  their  amount, 
or  to  the  extent  of  the  property 

.  settled,  or  to  the  circumstancea 
of  the  party.    S.  C.  500 

13.  But  with  respect  to  subsequent 
debts,  it  seems,  that  the  pre- 
sumption of  fraud  arising  fe>ni 
the  party's  being  indebted  at  the 
time,  may  be  repelled  by  circum- 
stances ;  as  that  the  existing  debts 
are  secured  by  mortgage,  or  by 
a  provision  made  for  them  in  the 
settlement.    8.  C.  501 

14.  And  subsequent  creditors  nay 
impeach  the  settlement  on  the 
ground  of  prior  indebtedness,  if 
he  can  show  antecedent  debts 
sufficient  in  amount  to  afford  rea- 
sonable evidence  of  a  fraudulent 
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intent ;  fof  he  is  not  obliged  ta  DEMURRED. 

show  the  absolute  insolvency  of 

the  person  making  the    settle-  Vide  Discoveey,  3.    Pleadikg,  V. 

ment.  t6. 

'      DEPOSITION. 
Fide  ExccvTioir.     Mortgage,  I.  8. 

9, 10.    Pleading,  I  2, 3.  Vide  Evidence,  I.  1. 

DECEIT.  DESCENT. 

Action  on  tbeea8eforpVukAcTioH,5.  Of  equitable  estate,  wrfc  Heir,    1. 

DECREE.  DEVISE. 


1.  There  can  be  no  valid  decree 
against  an  infant)  by  default,  nor 
on  his  answer  by  his  gnacdian  ; 
but  the  iihintiff  must  prove  his 
demand  in  court,  or  before  a 
Master,  and  the  infant  will  have 
a  day  in.  court,  after  he  comes  of 
age,  to  show  error  in  the  decree. 
MiU$  V.  Dennie  and  others,      367 

S.  But  if  instead  of  seeking  a  fore- 
closure of  the  mortgage  against 
the  infant  heir  of  the  mortgagor, 
there  is  a  decree  for  the  sale  of 
the  mortgaged  premises,  the  de- 
cree wHl  bind  the  infant.  ib. 

3.  A  decree  entered  by  default  and 
enrolled,  was  set  aside  on  motion, 
on  payment  of  costs,  the  plain- 
tiffhairing  prerioUsly  been  served 
with  notice  of  the  motion,  and 
•copies^  of  the  affidavits,  on  which 
it  was  intended  to  be  made.  Beck' 
tnan  v.  Peek,  416 

Proceeding  on  decree,  notwithstand- 
ing an  appeal,  vide  Apfeal. 


Vide  Infant^  4.   5,  6. 

If.  3. 

DEFAULT. 


Practice, 


Decree  by   default,  vide    Decree. 

PRACTrCE,  II. 


1.  A  testator  must  have  a  legal  or 
equitable  title  in  the  land  devised, 
at  the  time  of  making  the  will, 
otherwise  nothing  passes  by  the 
devise.  A  subsequently  acquired 
title  will  not  pass  by  it.  Jtf'jTtA- 
nan  v.  Thompson  and  others,   307 

S.  P.  Livingston  and  others  v.  JV<nv- 
kirk  and  wife,  312 

2.  Where  a  devise  fails  for  want  of 
title  in  the  devisor,  the  devisee 
will  not  be  relieved  out  of  other 
parts  of  the  estate,  though  the 
devisor  had  a  judgment  which 
was  a  lien  on  the  land.  MKin* 
non  v.  Thompson  and  others ^  307 

3.  An  equitable  interest  in  lands, 
founded  on  articles  of  agreement 
for  the-purchase,  will  pass  by  a 
subsequent  devise ;  and  if  there 
be  no  devise,  it  will  descend  to 
the  heir ;  and  the  executor  must 
pay  the  purchase  money  for  the 
bene6t  of  the  heir.  Livingston 
and  others  r.  Newkirk  and  veife, 

312 

Devise  by  wife,  under  a  power  re- 
served in  a  marriage  settlement, 
or  ante-nuptial  contract,  vide 
Power. 

DISCHARGE. 

Of  bankrupt,  vide  Foreign  Laws,  5. 
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DISCOVERY.  party  in  a  salt  at  law,  the  nature 

of  the  defence  at  law  mast  be 
stated,  otherwise  this  court  will 
not-  grant  an  injunction.  Mln- 
tyre  and  othtrs  v.  Jlfanctiit  and 
Br<nmy  45 

Fide  Pleadiwo,  V.  27. 

DIVORCE. 

On  a  bill  by  a  husband  for  a  divorce, 
the  wife  will  not  be  allowed  ali- 
mony, nor  will  the  court,  on  her 
motion,  order  the  husband  toad- 
vance  money  to  enable  her  to  de- 
fend the  suit,  until  she  has,  by  her 
answer,  disclosed  the  nature  of 
her  defence.  Lewis  v,  Lemis^  619 


1.  After  a  verdict  at  law,  the  party 
comes  too  late  with  a  bill  of  dis- 
covery.    Duncan  v.  fjyon^  351 

2.  Where  the  plaintiff  was  sued  at 
law  on  notes  alleged  by  him  to 
be  usurious,  and  he  suffered  a 
verdict  and  judgment  to  be  taken 
against  him  without  making  a  de- 
fence, or  applying  to  this  court 
on  a  bill  of  discovery  in  due  sea- 
son, he  was  held  concluded,  and 
not  entitled  to  relief  ^rhampsan 
V.  Berry  and  Fan  Buren^        395 

3.  Where  the  widow  of  a  deceased 
partner  filed  a  bill  against  the  ex- 
ecutors of  her  husband  for  a  dis- 
covery and  account  of  the  co- 
partnership estate  and  effects  ; 
and  the  surviving  partner  de- 
murred to  that  part  of  the  bill 
which  sought  a  discovery,  alleg- 
ing that  it  might  subject  him  to 
penalties  under  the  revenue  laws 
of  the  United  States,  but  without 
showing  how  or  for  what  cause, 
he  should  incur  a  penalty  by  a 
dbcovery,  the  court'  over-ruled 
the  demurrer;  such  a  general 
allegation  not  being  sufficient  to 
bar  the  discovery  in  the  first  in- 
stance.    Sharp  V.  Skarp,        407 

4.  A  bonajide  purchaser,  in  posses- 
sion of  an  estate,  is  entitled  to  a 
discovery  of  the  grounds  on 
which  his  title  is  sought  to  be  im- 
peached by  the  defendants,  who 
bad  revived  a  judgment  against 
the  persen  firom  whom  the  plain- 
tiff depved  his  title,  and  which 
he  alleged  had  been  satisfied,  and  . 
bad  issued  an  execution,  under 
which  the  sheriff  had  levied  on 
the  estate,  and  advertised  it  for 
sale.  Kimberly  v.  Sells  and  others^ 

467 

iu  On  a  bill  of  discovery  for  matters 

material  to  the  defence  of  the 


E 

ELECTION. 

1.  A  creditor  filed  a  bill  to  set  aside, 
or  to  obtain  relief  against  a  judg- 
ment confessed  by  his  debtor  la 
the  Supreme  Court,  on  the 
ground  of  fraud,  and  obtained  aft 
injunction  to  stay  all  proceedings 
on  the  judgment ;  and  while  the 
suit  was  pending  in  this  court, 
he  proceeded  at  law,  and  reco- 
vered judgment  against  his  debtor, 
and  issued  execution  thereon, 
under  which  the  property  of  the 
debtor  was  advertised  for  sale. 
The  court  refused  to  dismiss  the 
bill  on  the  petition  of  the  defend- 
ants ;  but  ordered  the  plaintiff  to 
make  his  election,  either  to  stay 
his  execution  at  law  during  the 
continuance  of  the  injunction,  or 
consent  to  have  the  injunction 
dissolved;  and  the  plaintiff  re- 
fusing to  make  an  election,  the 
injunction  was,    forthwith,  di 
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sol^eii.     Livingiton  v.  Kane  and 
others,  224 

2.  Where  the  plaintiffs  saed  the  de- 
fendant on  his  contract  at  law, 
and  a  few  days  before  the  trial 
of  the  cause,  discovered  facts 
amounting  to  a  fraudulent  con* 
cealment  by  the  defendant ;  but 
proceeded  to  take  a  verdict  for 
the  amount  claimed,  on  which 
judgment  was  entered  up;  and 
they  afterwards  filed  their  bill  in 
this  court  for  relief  against  the 
contract,  on  the  ground  of  the 
fraud:  Hdd,  that  by  going  to 
trial,  and  taking  judgment,  the 
ptainiiffs  had  made  their  election 
of  their  remedy  at  law,  and  the 
renledies  at  law,  and  in  equity, 
being  inconsistent,  they  were 
bound  by  that  election.  Sorter 
'md  others  v.  Wood,  416 

3.  Any  decbive  act  of  the  party, 
with  knowledge  of  his  rights,  and 
of  the  fact  determines  his  elec- 
tion, in  the  case  of  inconsistent 
remedie?.  ib. 

EQIHTABLE  ESTATE. 

Vide  Mortgage,  I.  1. 

EQUITY  OF  REDEMPTION. 

Vide  Mortgage. 

EVIDENCE. 

I.  Written  evidence. 

II.  Parol  evidence,  voitnessesy  and  ex- 
amination, 

I.  Wriiien  evidence, 

1.  A  deposition  taken  in  an  eject- 
ment suit  at  law,  brought  by  the 
defendants  against  a  third  person, 
as  tenant,  to  recover  the  land, 


the  subject  of  the  suit  here,  is 
not  admissiblain  evidence  against 
the  plaintiffs;  it  being  ret  tnler 
alios  acta.  Roberts  and  Boyd  v, 
Anderson,  371 

II.  Parol  evidence,  witnesses j  and  ex- 
amination 

2.  A  person  who  has  fraudulently  ac- 
quired title  to  land,  and  fraudulent- 
ly conveyed  it,  though  by  a  mere 
quit  claim  deed,  without  cove- 
nants, is  not  a  competent  witness 
for  his  grantee,  in  a  suit  brought 
against  him  by  a  person  claiming 
it,  as  a  bona  fide  purchaser.  Ro^ 
berts  4*   Boyd  v.  Anderson,  371 

3.  The  rule  of  evidence  as  to  im- 
peaching the  credit  of  witnesses 
who  have  been  examined,  should 
be  the  same  in  equity  as  at  law ; 
the  inquiry  ought  to  be  general, 
as  to  the  genera/  character  of  the 
witness  ^r  veracity.  Troup  v. 
Sherwood  and  Wood  55S 

4.  But  it  seems,  that  on  a  special  ap- 
plication to  the  court,  the  inquiry 
may  be  allowed  to  go  beyond  the 
general  credit,  as  to  particular 
facts  affecting  bis  character,  pro- 
vided those  »cts  are  not  material 
to  the  matter  in  issue  between 
the  parties.  ib. 

5.  A  defendant  who  is  charged  by 
the  plaintiff  as  fraudulently  col- 
luding with  his  co-defendant,  in 
regard  to  the  transactions  sought 
to  be  impeached,  cannot  be  a  wit- 
ness for  his  co-defendant,  espe- 
cially when  he  has  an  interest  in 
the  cause  arising  from  his  liabili- 
ty for  costs  and  his  ultimate  re- 
sponsibility, if  the  charge  is  pro- 
ved. Whipple  and  w^e  v.  Lan' 
sing  and  Fan  Rensselaer ^        612 

6.  And  the  cause,  after  issue,  having 
been  referred  to  a  Master,  by 
consent,  to  take  an  account,  he 
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cannot  be  allowed  to  be  examin- 
ed before  the  Master,  even  as  a 
wkneto  de  bene  e$se.  tb. 

Articles  to  impeach  the  credit  of  wit- 
nesses, vide  Practice,  V.  14, 
15,  16,  17,  18,  19. 

EXECUTION. 

A  judgment  creditor,  other  than  the 
mortgal^e,  ma j  sell  the  equity  of 
redemption  on  execotion.  Skot- 
tenkirk  and  atheriy  r.  Wheeler 
4md  oiherst  275 

Execution  notwithstanding  an  appeal, 
vide  Appeal,  1.  3.  . 

EXECUTOR  AND  ADMINISTRA- 
TOR. 

I.  Aeseti. 
n.  Admuiiiratian^  and  payment  of 
debts  and  legacies. 
m.  Jktions  by  and  against^  and  costs 
in  such  actions. 

I.  Assets. 

1.  The  personal  estate  of  an  intes- 
ta^te,  is  the  primary  fund  for  the 
payment  of  debts,  and  is  to  be 
first  resorted  to  by  the  creditor, 
at  law.  M*Kay  v.  Green  and 
others^  56 

2.  He  can  only  come  into  this  court 
for  an  account  and  discovery  of 
assets,  and  on  the  ground  of  a 
trust  in  the  executor  or  adminis- 
trator to  pay  debts ;  not  for  a  sale 
of  real  estate,  on  a  supposed  equi- 
table lien,  arising  from  the  money 
advanced  by  him,  having  been 
applied  to  purchase  the  land.   ib. 

3.  Whether  a  creditor  in  an  ordina- 
ry case,  and  without  some  special 
cause,  can  come  into  this  court, 


to  collect  his  debt  from  an  exec- 
utor or  administrator,  or  merely 
to  enforce  a  reatable  distribution 
of  assets  ?     Quosre.  ib, 

4.  A  mortgage  interest  before  fore- 
closure, is  a  chattel,  and  personal 
assets  belonging  to  the  executor. 
Demarest  and  wife  v.  Wynkoop 
and  others,  145 

5.  In  marshalling  assets,  the  estate 
descended  to  the  heir  is  to  be 
applied  to  the  payment  ef  debts, 
before  the  estate  devised,  unless 
devised  specially  to  pay  debts. 
Livingston  v.  Livingston  and 
others,  148 

6.  Where  the  personal  estate  is  in- 
sufficient for  the  payment  of  the 
testator's  or  intestate's  debts,  the 
court  of  probates,  under  the  act 
for  that  purpose,  may  sell  the 
real  estate  of  which  the  testator 
or  intestate  died  seised ;  but  not 
lands  held  in  trust  for  the  testa- 
tor. .    ib, 

7.  The  heir  is  not  entitled  to  con- 
tribution from  the  devidee,  to- 
wards the  satisfaction  of  credi- 
tors, ib. 

8.  Nor  does  equity  help  a  pecuniary 
legatee  to  throw  a  debt  against 
the  personal  estate  upon  a  devisee 
of  land.  ib. 

9.  But  different  devises,  in  respect 
to  a  charge  on  all  the  estate  de- 
vised, must  contribute,  on  a  defi- 
ciency of  assets,  in  proportion  to 
the  value  of  their  respective  in- 
terests ;  as  to  pay  an  annuity  to 
the  widow  of  the  testator,  or 
debts  of  the  testator  remaining 
unsatisfied  after  the  personal  es- 
tate and  all  the  real  estate  not 
devised,  had  been  exhausted,  ib. 

10.  Equity  will  marshall  assets  de- 
scended to  the  heir,  in  farour  of, 
and  for  the  relief  of  specific  le- 
gatees. S.  C.  163 
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1 1.  Where  a  pcrsoD  takes  a  coovey- 
aoce  ofland  subject  to  a  mortgage, 
corenaotin^  to  iademoify  the 
grantor  against  the  mortgage,  and 
having  paid  off  part  of  tho  incum- 
brance, dies  intestate,  the  land  is 
the  primary  fund  to  be  resorted 
to  for  payment  of  the  residue, 
and  the  heir  cannot  throw  the 
charge  opon  the  personal  repre- 
sentatives. Duke  ef  Cumberland 
and   otkers    v.    Codringtan    and 

It.  If  the  purchaser  has  even  render- 
ed himself  liable,  at  law,  to  the 
mortgagee,  or  creditor,  for  the 
payment  of  the  debt,  this  circom- 
siance  wiU  not  be  sufficient  to 
change  the  natural  course  of  as- 
sets ;  there  must  also  be  proot  of 
strong  and  decided  intention  to 
subject  the  personal  estate  to  the 
charge.  ib, 

13.  By  an  express  direction  in  his 
w31|  or  by  dispositions,  or  Ian- 
sniage  equivalent  to  an  express 
direotion,  the  purchaser  may 
throw  the  charge  upon  his  per- 
sonal assets.  ib. 

14.  If  the  purchaser,  having  subject- 
ed bis  personal  estate  to  the 
charge,  dies,  and  the  land  de- 
scends to  his  heir»  who  is  also  his 
personal  representative,  although 
the  personal  funds  of  the  ances- 
tor, m  the  hands  of  the  heir,  were 
iiable  for  the  debt,  yet,  on  the 
death  of  the  heir,  his  personal 
assets  are  not  the  primary  fund 
for  payment.  ib. 

15.  An  executor  or  administrator  can- 
not bind  the  personal  assets,  for 
m  debt  not  chargeable  upon  them 
before.  8.  C.  273 

l6.T1ie  order  of  marshalling  assets, 
towards  the  payment  of  &bts,  is, 
to  apply,  1.  The  general  person- 
al estate;  2.  Estates  specifically 
and  expressly   devised  for  the 


payment  of  debts;  and  for  that 
purpose  only;  3.  Estate  de- 
scended ;  4.  Estates  specifically 
devised,  though  generally  chaf- 
ed with  the  payment  of  debts. 
Livingston  and  others  v.  M'ewkirk 
and  wife^  312 

17.  If  an  executor  or  administrator 
pays  debts  out  of  his  own  mo- 
ney, to  the  value  of  the  personal 
assets  in  hand,  he  may  apply 
those  assets  to  reimburse  him- 
self; and  by  such  election,  the 
assets  become  his  own  property. 

ib. 

Vide  MoRTGAGB,  I.  G. 

U  Admnistraiion    and  payment    ej 
debts  and  legacies. 

18.  An  equitable  interest  in  Isnd, 
founded  on  articles  of  agreement 
for  the  purchase,  will  pass  bj  a 
subsequent  devise;  and  if  there 
be  no  devise,  it  will  descend  to 
the  heir ;  and  the  executor  must 
pay  the  purchase  money  for  the 
benefit  of  the  heir.  Lvoingslon 
and  others  v.   JN^eisfkirk  and  wife, 

312 

19.  Where  a  deed  to  the  testator 
comes  in  the  possession  of  the 
executor,  who  does  not  produce 
it,  or  account  for  its  loss,  the 
most  favourable  intendment,  as 
to  its  contents,  will  be  made  ibr 
the  benefit  of  the  heir.  ib. 

20.  If  an  executor  or  administrator 
pays  debts  out  of  his  own  moneys, 
to  the  value  of  the  personal  as- 
sets in  hand,  he  may  apply  those 
assets  to  reimburse  himself;  and 
by  such  election  the  assets  be- 
come his  own  property.  ib. 

21.  If  an  executor  be  directed  to  sell 
land,  it  seems,  that  he  cannot  re- 
tain it,  as  he  may  personal  assets. 
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22.  But  if  the  personal  assets  prove 
iBsailicient,  and  tbe  executor  has 
paid  debts,  out  of  Us  owd  money, 
to  the  value  of  the  land,  he  may, 
if  the  land  is  ordered  to  be  sold, 
retain  the  proceeds  for  his  own 
Indemnity.  ib, 

23.  The  order  of  marshalling  assets, 
towards  4he  payment  of  debts,  is 
to  apply,  !.  The  general  person- 
a)  estate ;  2.  Estates  specifically 
and  expressly  devised  for  the 
payment  of  debts,  and  for  that 
purpose  only;  3.  Estates  de- 
scended; 4.  Estates  specifically 
dev^edfthongh  generallyjchHrged 
witli  the  payment  of  debts.       t6. 

24.  Where  the  testator  devised  his 
real  and  personal  estate  to  his 
executors,  for  the  payment  of 
his  debts ;  on  a  bill  for  an  ac- 
count, stating  that  the  executors 
refused  to  distribute  the  personal 
estate,  and  to  sell  and  distribute 
the  proceeds  of  tbe  real  estate 
rateably  among  the  creditors, 
and  threatened  to  transfer  it  to 
secure  certain  favourite  credit- 
ors, who  were  entitled  to  no  pre- 
ference at  law,  or  in  equity,  the 
court  granted  an  injunction  to  re- 
strain the  executors  from  selling 
or  disposing  of  the  estate.  De- 
pau  V.  Moses  and  others,  349 
But  whether  this  court  will,  in 
such  a  case,  at  the  instance  of  a 
creditor,  compel  ia  rateable  dis- 
tribution of  assets  by  the  execu- 
tors T  Quare.  ib. 
Where  administrators  sold  the 
leasehold  estate  of  the  intestate, 
and  took  the  promissory  note  of 
the  purchaser,  on  a  credit,  with- 
out any  security  for  the  payment 
of  the  purchase  money,  the  ad- 
ministrators were  held  liable  to 
the  next  of  kin  for  the  amount, 
the  purchaser  having  become  in- 


26. 


26. 


solvent.  King  v.  King  a^Sharpe^ 

562 

Liability  of  estate  of  executor  to  le- 
gatees and  represeatatives  of  tes-* 
Mot  J  vide  Account,  1,  2, 3. 

III.  Actions  by  and  againsiy  atut  costs 
in  stick  actions. 

27.  An  executor  cannot  plead  the 
statute  of  limitations  in  bar  to  a 
legacy,  though  he  may  against  a 
creditor.  Decouche  and  others  v. 
Savetier  and  others,  217 

28.  An  adminbtrator,  being  a  trustee, 
cannot  set  up  the  statute,  of  liaii* 
tations  in  bar  of  the  next  of  kio, 
or  the  persons  entitled  to  thedis* 
tribution  of  assets.  {b. 

29.  Where  a  bill  is  filed  by  an  execu- 
tor for  a  settlement  of  bis  ac- 
counts, and  for  disclosures  as  ta 
distribution,  &c.  the  defeodaat^ 
are  not  entitled,  on  petition,  to  aa 
inspection  of  the  accounts  and 
vouchers  of  the  executor,  t^  «q« 
able  them  to  answer  the  bOL 
Denning  V,  Smith  and  others^  409 

FirfeCosTS.l.  7.  II.  a. 

EXTINGUISHMEPn', 

Of  mortgage,  vide  Mortqaojb,  I.  f . 

F 

FACTOR. 

Fide  Account,  6.  Aoent,  4.  7,  8, 
Interest,  4.    Jurisdictioit,  5. 

Partnership,  7,  8. 

FEME  COVERT. 

Vide  Baron  and  Feme. 
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FORECLOSURE. 

Fide  Decree,  2.     Moetgage. 

FOREIGN  LAWS. 

1.  Rights  dependeDt  on  the  nuptial 
contract,  are  governed  by  the  lex 
loci  contractus,  Decouche  and 
others  v.  Savetier  and  others^  190 

2.  A  contract  of  marriiige,  executed 
in  Paris,  between  French  citi- 
zens, contained  a  clause  (dona» 
Hon  mutfuUe)  by  which  the  par- 
ties mutually  gave  to  each,  and 
tl»^  survivor,  all  the  estate  and 
property,  acquired  and  purchas- 
ed, or  belonging  to  either,  at  the 
time  of  his  or  her  deatb,  to  be 
enjoyed  by  the  survivor  exclu- 
sively: the  husband  afterwards 
abandoned  his  wife,  and  came  to 
reside  in  J^Tew-York,  where  he 
lived  many  years,  having  acquir- 
ed a  large  personal  estate,  and 
died  intestate,  without  lawful  b- 
sue,  leaving  his  wife  living  in 
Fr4gnee.  Held,  that  the  wife,  as 
survivor,  took  all  the  estate,  un- 
der the  donation,  according  to  the 
law  of  France^  to  the  exclusion 
of  the  relations  of  the  husband ; 
and  that  her  legal  representa- 
tives, after  her  decease,  were  er.- 
titled  to  the  whole,  including  not 
only  what  originally  entered  into 
communatUe  under  the  contract, 
but  the  separate  property  intend- 
ed, in  case  of  issue  living  at  the 
death  of  either,  to  go  to  the  chil- 
dren, as  well  as  the  joint  increase 
of  the  common  stock,  during  the 
life  of  the  intestate,  and  the  in- 
crease thereof,  since  his  death, 
in  the  hands  of  the  administrator. 

ib, 

3.  The  time  o£Jimitation  of  actions 
depends  on  tH^  lex  fori,  and  not 
on  the  lex  loci  contractus.  ib. 


4.  The  descent  of  personal  property, 
wherever  situated,  must  be  go- 
verned by  the  laws  of  the  country 
of  the  intestate's  domiciL    S.  C. 

2ia 

5.  A  discharge  under  the  bankmpt 
law  of  this  country  does  not  dis- 
charge the  debtor  from  debts  con- 
fracted  and  made  payable  in  Eu- 
rope, or  a  foreign  country,  unless 
the  foreign  creditors  come  id, 
and  prove  their  debts  under  the 
commission.  MMenomy  r,  JtfWr- 
ray  and  others,  435 

6.  In  all  questions  arising  between 
the  subjects  of  different  states* 
each  is  to  be  considered  as  a  perty 
to  the  laws  and  authoritative  acts 
of  his  own  government.  Gmae- 
qua  V.  Fanning  and  others^     687  . 

7.  Interest  is  payable  accordii^  to 
the  laws  of  the  country  where 
the  debt  is  contracted  and  is  to 
be  paid.  ib. 

8.  Where  a  Chinese  merchant  con- 
signs goods  to  a  merchant  in  Ae9- 
Yoric,  for  sale,  which  are  deliver- 
ed at  Canton  to  the  agent  of  the 
J^ew-York  merchant,  who  ne- 
glects to  remit  the  proceeds  to 
the  consignor,  the  latter  is  enti- 
tled to  jpterest  on  the  amount, 
according  to  the  law  and  custom 
of  China,  being  twelve  per  cent. 

ib. 

FORMA  PAUPERIS. 

Fide  Costs,  I.  2, 3. 

FRAUDS,  (STATUTE  OF,) 

Memorandum  in  writing  of  an  agree* 
ment, 

1.  A  promise  in  consideration  of  mar- 
riage must  be  in  writing;  and  if 
not  reduced  to  writing  before  the 
marriage,  the  defect  canuot  after- 
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wards  be  supplied,  so  as  to  im- 
pair  the  intervening  rights  of 
third  persons.  Reade  v.  Living- 
ston and  others t  488 

2.  So  a  settlement  after  marriage,  in 
pursuance  of  a  parol  agreement 
entered  into  before  marriage,  is 
not  valid  as  against  prior  credi- 
tors, ih, 

3.  But  a  settlement  after  marriage, 
in  pursuance  of  a  valid  written 
agreement  before  marriage,  is 
good.  ih. 

4.  Though  a  settlement  after  mar- 
riage recites  a  parol  agreement 
entered  into  before  marriage,  it 
seems,  that  it  would  not,  there- 
fore, be  valid  against  creditors.  f6. 

FRAUDULENT   CONVEYANCE. 

^  1.  Under  the  third  section  of  the  act 
to  prevent  frauds,  (sess.  10.  c.  44. 
27  Eliz.  c.  4.)  which  was  intended 
to  protect  bona  fide  purchasers, 
a  purchaser  for  a  valuable  con- 
sideration, without  notice,  from  a 
fraudulent  or  voluntary  grantee, 
will  be  preferred  to  a  subsequent 
purchaser,  for  a  valuable  consi- 
deration, without  notice.  Ao- 
htrtt  and  Boyd  v.  Anderson^     371 

2.  The  first  purchaser  has  the  pre- 
ference, whether  he  taks  his 
conveyance  from  the  grantor  or 
grantee.  '  ih, 

3.  Under  the  first  section  of  the  sta- 
tute, (sess.  10.  c.  44—13  Eliz.  c. 
5.)  which  was  made  to  protect 
creditors,  a  fraudulent  convey- 
ance by  a  debtor  is  utterly  void 
as  to  creditors,  unless  made,  for  a 
valuable  consideration,  to  a  bona 

fide  purchaser,  without  notice  of 
the  fraudulent  intent.  ib, 

4.  But  a  bona  fide  purchaser  from  a 
fraudulent  grantee  acquires  no 
title,  by  the  conveyance,  against 

YOL.  III. 


the  creditors  of  the  fraudulent 
grantor.  ih, 

b.  A  debtor  in  failing  circumstances, 
or  insolvent,  may,  honafide^  pre- 
fer one  creditor  to  another. 
MMenomy  y, Roosevelt  and  others, 

446 
S.V. MMenomy  v.  Murray  and  otherst 

444 

6.  A  conveyance  by  a  debtor  of  his 
property  to  secure  a  bona  fide 
creditor,  executed  prior  to  the 
1st  of  June^  1800,  though  made 
in  contemplation  of  bankruptcy, 
is  valid,  not  being  within  the  pur- 
view of  the  bankrupt  law  of  the 
4th  o(  April,  1800,  which  .did  not 
go  into  operation  until  after  the 
yi  of  June  following;  nor  is 
iWraudulent  at  common  law. 
M^Menofny  v, Roosevelt  and  others » 

446 

7.  A  settlement  after  marriage,  in 
pursuance  of  a  parol  agreement 
entered  into  before  marriage,  is^ 
not  valid.     Reade  v.   Livingston 
and  others.  482 

8.  Miter ^  if  made  in  pursuance  of  a 
written  agreement  prior  to  the 
marriage.  ih, 

9.  Though  a  settlement  after  mar- 
riage recites  a  parol  agreement 
entered  into  before  marriage,  it 
seems  that  it  is  not  therefore  ra- 
lid  against  creditors.  t (. 

10.  A  voluntary  settlement  after  mar- 
riage, by  a  person  indebted  at 
the  time,  is  fraudulent  and  void 
against  all  such  antecedent  cre- 
ditors ;  and  that  without  regard 
to  the  amount  of  the  extetipg 
debts,  or  the  extent  of  the  pro- 
perty settled,  or  the  circumstan- 
ces of  the  party,  ih, 

1 1 ,  But  with  regard  to  debts  at isiiig 
subsequent  to  the  settlement,  it 
seems  that  the  presumption  of 
fraud,  arising  in  law,  iron  the 

83 
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party's  being  indebted  at  the  time, 
may  be  repelled  by  circniiistaD* 
ces ,  as,  that  the  antecedent  debts 
were  secured  by  mortgage,  or 
were  provided  for  in  the  settle- 
ment.  ib. 

12.  And  if  the  presumption  of  frand 
is  not  so  repelled,  it  seems  that 
sabseqaeot  creditors  may  im* 
peach  the  settlement,  by  showing 
aotecedeol  debts  sufficient  in 
amoont  to  afford  reasonable  evi« 
dence  of  a  fraodolent  intent :  for 
as  on  the  one  band,  showing  an 
antecedent  debt,  however  small 
or  triflrog,  is  not  sufficient  to 
make  the  settlement  fraudulent 
and  void,  so,  on  the  other,  the 
subsequent  creditor,  to  impeach 
it,  is  not  obliged  to  prove  thgtthe 
partjr  was  absolutely  insolvffi  at 
the  time.  ib, 

13.  When  a  voluntary  settlement  is 
set  aside  as  against  antecedent 
creditors,  subsequent  creditors 
will  be  allowed  to  come  in  for  sa- 

^  tisfaction  of  their  debts.     S.  C. 

492 

14.  Under  the  13  Eliz.  c.  5.  (sess.  10. 
c.  44.  §  3.)  there  is  a  distinction 
between  prior  and  subsequent 
creditors,  in  regard  to  voluntary 
settlements.    S.  C.  502 

15.  A  settlement  is  not  void,  as  of 
course,  against  the  latter,  when 
there  were  no  prior  debts  at  the 
time.  ib. 

16.  A  voluntary  deed  not  delivered  to 
th^  grantee,  and  kept  concealed 
from  the  public  for  near  eighteen 
years,  during  which  time  the 
grantor  remained  in  possession 
of  the  premises,  as  owner,  can* 
not  be  set  up  against  a  third  per- 
son dealing  with  the  grantor  as 
owner,  although  he  may  have 
heard  of  the  existence  of  the 
deed,  at  the  time  be  took  his 
mortgage.     Ferine  v,  Dunn,  608 


17.  But  the  grantee,  beipg  tlie  heir  at 
law  of  the  grantor,  hi^  a  right  to 

l^^_  JX 


redeem. 


ib. 


Ftcfe  BAHKRVPTy  1.  5. 


HEIR. 

1.  An  equitable  interest  in  land, 
founded  on  articles  of  agreement, 
if  undevised,  passes  to  the  heir ; 
and  the  executor  must  pay  the 
purchase  money  for  the  benefit 
of  the  heir.  Liinngston  and 
others  v.  Newkirk  and  wife,     312 

2.  Where  a  deed  to  the  testator 
comes  into  the  possession  of  the 
executor,  who  does  not  produce 
it,  or  account  for  its  loss,  the 
most  favourable  intendment,  as 
to  its  contents,  will  be  made  for 
the  benefit  of  the  heir.  tb. 

Infant  heir,  vide  Decree,  2. 

Fide  Mortgage,  I.  12. 

HUSBAND  AND  WIFE 

Fide  Baroiy  and  Feuk. 


I 


IDIOT  AND  LUNATIC. 

1.  A  committee  of  a  lunatic  is  en- 
titled to  an  allowance,  by  way  of 

•  compensation  of  his  services,  in 
receiving  and  paying  out  moneys, 
within  the  equity  of  the  statute,  * 
(sess.  40.  c.  25.)  authorizing  this 
court  to  make  a  reasonable  al* 
lowance  to  guardians,  executor  s 
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and  admioistrators,  for  their  ser- 
vices.    In  the  matter  of  Roberts, 

43 

2.  In  the  management  of  a  lunatic's 
estate,  the  interest  of  a  ianatic 
is  more  regarded  than  the  con- 
tingent interest  of  those  who  may 
be  entitled  to  the  succession ; 
and  the  court,  if  it  be  for  the  in- 
terest of  the  lunatic,  will  direct 
timber  on  the  land  of  the  lunatic 
to  be  sold.  In  the  matter  of  Sa- 
lUbury,  347 

3.  So  the  real  estate  may  be  convert- 
ed into  personal,  or  personal  into 
real,  if  for  the  benefit  of  the  ia- 
natic. t6. 

4.  On  the  petition  of  a  lunatic  to 
supersede  the  commission,  and  to 
be  restored  to  his  estate,  on  his 
recovery,  the  court  will  either 
order  it  to  be  referred  to  a  Mas- 
ter, to  take  proof  as  to  the  alle- 
gations in  the  bill,  and  to  examine 
the  lunatic,  if  he  thinks  fit,  and 
to  report  the  proof,  and  his  opi- 
nion thereon,  or  direct  the  luna- 
tic himself  to  attend  in  court,  to 
be  examined  by  the  Chancellor. 
In  the  m^Uter  of  Hanks ^  567 

INCUMBRANCE. 

Vide  Mortgage. 

INFANT. 

1.  Where  the  fund  was  clear,  and 
the  rights  of  the  respective  par- 
ties ascertained,  the  court  direct- 
ed, pending  the  account,  a  part  of 
the  monies  to  be  paid  to  the  soli- 
citor of  infant  plaint  ifis,  towards 
further  defraying  the  past  and 
future  expenses  of  tho  suit,  and 
the  interest  on  the  residue  of  the 
portion  coming  to  such  infants,  to 
be  paid  to  their  mother,  for  their 
necessary  maintenance  and  edu- 


cation. Methodiit  Episcopal 
Church  and  others,  v.  Jaqites  and 
others^  1 

2.  Where  a  man  was  married  to  an 
infant  under  12  years  of  age,  who 
immediately  declared  her  igno- 
rance of  the  nature  and  conse- 
quences of  the  marriage,  and  her 
dissent  to  it ;  the  conrti  on  a  bill 
filed  by  her  next  friend,  ordered 
her  to  be  placed  under  its  pro- 
tection, as  a  ward  of  the  court, 
and  forbade  all  intercourse  or  cor- 
respondence with  her  by  the  de- 
fehdant,  under  pain  of  contempt.- 
Aymer  v.  Rt^y  49 

3.  There  can  be  no  valid  decree 
against  an  infant ,  by  default,  nor  on 
his  answer  by  his  guardian ;  but 

the  plaint  iff  must  prove  his  demand 
in  court,  or  before  a  Master,  and 
the  infant  will  have  a  day  in 
court,  after  he  comes  of  age,  to 
show  error  in  the  decree.  Mills 
V.  Dennis  and  others^  367 

4.  But  if,  instead  of  seeking  a  fore- 
closure of  the  mortgage  against 
the  infant  heir  of  the  mortgagor, 
there  is  a  decree  for  the  sale  of 
the  mortgaged  premises,  the  de- 
cree wiU  bind  the  infant.  ib. 

5.  A  sale  is  the  most  usual  course, 
as  being  the  most  beneficial  to 
both  parties.  ib. 

6.  But  before  a  decree  for  the  sale, 
there  must  be  a  special  report  of 
a  Master,  of  the  proof  of  the 
debt  before  him,  of  the  amount 
due,  and  of  what  part,  if  less  than 
the  whole,  of  the  mortgaged  pre* 
mises,  a  sale  w31  be  sufficient  to 
raise  the  amount  of  debt,  and  at 
the  same  time  be  most  beneficial 
to  the  infant.  ib. 

7.  The  court  may  change  the  estate 
of  infants  from  real  into  perso- 
nal, and  from  personal  into  real, 
whenever  it  deems  such  a  prO" 
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eeediDg  mtist  beneficial  to  the  io- 
fant     S.  C.  370 

INJUNCTION. 

I.  Injunction  to  stay  waste  or  tres- 
pass. 
II.  Injunction  to  stay  proceedings  at 
law. 
in.  Injunction  for  other  purposes, 
IV.  Dissolving  injunction,  * 

I.  Injunction  to  stay  waste  or  trespass. 

1 .  On  affidavits  of  a  breach  of  ao  in- 
'  jaoctioD  to  stay  waste,  and  of  per- 
sonal service  of  a  copy  of  tbe 
affidavits,  and  of  notice  of  tbe  mo- 
tion, an  attachment  was  ordered 
to  bring  up  the  defendant  to  an- 
«  9wer  for  the  contempt.  Schoon* 
maker  r.  Gillet,  311 

II.  Injunction  to  stay  proceedings  at 

law. 

Z.  On  a  bill  of  discovery  for  matters 
material  to  the  defence  of  tbe 
party  in  a  snit  at  law,  the  nature 
of  the  defence  at  law  must  be 
stated,  otherwise  this  court  will 
not  grant  an  injunction.     M  tn- 

2 re  and  others  v.  Mancius  and 
roTMif  45 

Vide  Loan  Officers,  3. 

III.  Injunction  for  other  purposes. 

3.  Where  the  bill  charges  an  exe- 
cutor or  trustee  with  abusing  his 
trust,  Slc,  an  injunction  will  not 
be  awarded  in  the  first  instance, 
but  a  receiver  may  be  appointed. 
Boyd  4*  Wickham  v.  Murray,  48 

b.  Where  the  testator  devised  his 
real  and  personal  estate  to  his 
executors,  for  the  payment  of 
his  debts;  on  a  bill  for  an  ac- 


count, stating,  that  the  executorsi 
refused  to  distribute  the  pptso- 
nal  estate,  and  to  sell  and  distri- 
bute the  proceeds  of  the  real  es- 
tate rateably  among  the  creditors* 
and  threatened  to  transfer  it  to 
secure  certain  favoarite  credi- 
tors, who  were  entitled  to  no  pre- 
ference at  law  or  in  equity,  the 
court  granted  an  injunction  to  re- 
strain the  executors  from  selling 
or  disposing  of  the  estate.  />«- 
pau  V.  Moses  and  others,  349 
.  The  apprehension  of  one  partner 
that  the  other  will  missapply  the 
partnership  funds,  and  abuse 
his  trust,  is  not  a  ground  for  an 
injunction  to  restrain  him  from 
interfering  with  the  partnership 
accounts  and  effects.  Woodward 
V.  Schatzel  and  others,  415 

IV.  Dissolving  Injunction. 

.  A  creditor  filed  a  bill  to  set  aside, 
or  to  obtain  relief  against  a  judg- 
ment confessed  by  his  debtor  in 
the  Supreme  Court,  on  the 
ground  of  fraud,  and  obtained  an 
injunction  to  stay  all  proceedings 
on  the  judgment  ;  and  while  the 
suit  was  pending  in  this  court,  he 
proceeded  at  law,  and  recovered 
judgment  against  his  debtor,  and 
issued  execution  thereon,  under 
which  the  property  of  the  debtor 
was  advertised  for  sale.  The 
court  refused  to  dismiss  the  biO, 
on  the  petition  of  the  defendants ; 
but  ordered  the  plaintiff  to  make 
his  election,  either  to  stay  hb 
execution  at  law  during  the  con- 
tinuance of  the  injunction,  or  con- 
sent to  have  the  injunction  dis- 
solved ;  and  the  plaintiff  refusing 
to  make  an  election,  the  injunc- 
tion was  forthwith  dissolved.  Ls- 
vingston  v.  Kane  and  others,   224 
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INSURANCE. 

Where  G.,  being  aboat  to  depart  from 
J^eW'York  on  a  voyage  to  the 
East  Indies,  gave  an  order  for  in- 
surance on  his  life  to  tbe  amount 
of  3,000  pounds  sterling,  which 
was  accepted  by  the  Insurance 
Company  in  LondoUj  and  the 
agents  of  M.,  who  undertook  to 
complete  the  business,  paid  the 
premium  for  one  year,  and  re- 
ceived the  policy  for  that  amount, 
to  continue  for  10  years,  at  the 
election  of  G. ;  but  M.  after- 
wards, alleging  that  there  was  a 
mistake,  without  the  knowledge 
or  consent  of  G.,  procured  this 
policy  to  be  cancelled  by  the 
insurers,  and  another  policy  to 
be  executed  by  them  for  460 
pounds,  the  difference  of  pre- 
mium being  refunded  by  the  in- 
surers :  it  was  held,  that  M.,  by 
thus  procuring  a  valid  and  exist- 
ing contract  of  insurance  to  be 
cancelled,  substituted  himself  for 
the  insurers,  and  was  answerable 
to  the  legal  representative  of  G, 
who  died  within  a  year,  for  the 
amount  insured  by  the  original 
policy,  after  deducting  the  pre- 
mium.    Gray  v.  Murray,       167 

INTEREST. 

1.  Unsettled  accounts  dp  not  bear  in- 
terest. Consequa  v.  Fanning  and 
others,  687 

2.  Where  a  balance  of  an  account  is 
paid 'without  any  charge  of  inte- 
rest, interest  cannot  afterwards 
he  demanded.  ih, 

3.  Interest  is  payable  according  to 
the  laws  of  the  country  where 
the  debts  is  contracted,  and  is  to 
be  paid.  ih. 

4.  Where  a  Chinese  merchant  con- 
signs goods  to  a  merchant  in 
liew'York  for  sale,  which  are  de- 


livered at  Canton  to  tbe  agent  of 
the  New-York  merchant,  who  ne- 
glects to  remit  the  proceeds  to 
the  consignor,  the  latter  is  enti- 
tled to  interest  on  the  amount, 
according  to  the  law  and  custom 
of  China,  being  twelve  per  cent. ' 

ih 


J 

JUDGMENT. 

1.  Though  a  judgment  at  law  may 
be  impeached  in  this  court  for 
fraud,  yet  this  court  will  never 
interfere  with  a  judgment  at  law 
on  the  ground  of  irregularity; 
but  the  record  of  the  judgment, 
and  execution,  and  title  under 
them,  are  a  conclusive  bar  in 
equity.  It  belongs  to  the  court 
of  law,  exclusively,  to  enquire  in* 
to  the  regularity  of  its  judg- 
ment. Shottenkirk  and  others  v. 
Wheeler  and  others,  275 

2.  It  seems  that  a  court  of  law  will 
not  set  aside  a  judgment,  after  a 
lapse  of  20  years,  on  the  groimd 
of  irregularity.  ib. 

JURISDICTION. 

1.  A  Court  of  Chancery  does  not  in- 
terfere to  prevent  or  remove 
a  private  nuisance,  unless  it  has 
been  erected  to  the  annoyance 
of  the  right  of  another,  long 
previously  enjoyed. '  Fan  Ber- 
gen V.  Fan  Bergen,  282 

2.  It  must  be  a  case  of  strong  and 
imperious  necessity,  or  the  right 
previously  established  at  law,  be- 
fore tbe  party  is  entitled  to  tbe 
aid  of  this  court.  ih. 

3.  AAer  a  trial  at  law,  or  a  report  of 
referees,  a  party  cannot  have  tbe 
aid  of  this  court,  unless  he  can 
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impeach  the  jastice  of  the  ver* 
diet  or  report,  by  facts,  or  oa 
groonds  of  which  he  couM  not 
have  availed  himself  before,  or 
was  prevented  from  doing  it  by 
fraud  or  accident,  />r  by  the  act 
of  the  opposite  party,  withont 
any  negligence  or  fault  on  his 
part,     ihtncan  v.   Lyon^        361 

4.  Equity  has  not  an  exclusive  j  oris* 
diction  between  co-partners  in 
matters  of  account.     S.  C.    360 

5.  M.  ^  T,  being  owners,  in  certain 
proportions,  of  goods  lying  at 
Cadiz,  M,  consigned  the  whole  to 
T.  of  P.  for  sale,  on  their  joint 
account,  according  to  their  re- 
spective interests  ;  and  1\  put 
the  goods,  with  the  invoice  and 
bill  of  lading,  into  .the  hands  of 
JB.  4r  C,  partners  in  trade  here, 
to  sell:  Held,  that  B.  <}-  C.  could 
not  retain  the  proceeds  in  their 
hands  to  satisfy  a  demand  of  jB. 
against  M,  That  T,  as  part 
owner,  and  as  factor  and  agent  of 
JIf.,  the  other  part  owner,  might 
maintain  an  action  in  his  own 
name  against  B,  <(■  C.  for  the  pro- 
ceeds ;  and  that  the  defendants 
could  not  set  off  against  the  plain- 
tiff, the  separate  demand  of  B. 
against  Jlf,  especially  when  that 
demand  was  for  damages  arising 
from  the  alleged  negligence  and 
miaconduct  of  Jlf.,  which  were 
the  proper  subject  of  a  distinct 
iMiit,  and  of  legal,  not  of  equity 
jorisdiction ;  and  that  B.  4r  C 
having  received  the  goods  for 
sale,  as  agents  of  T.,  with  full 
knowledge  of  his  rights,  and  of 
the  capacity  in  wbich  he  acted, 
and  without  giving  him  notice 
at  the  time,  of  the  claim  of  B. 
against  i¥ ,  were  not  entitled  to 
the  aid  of  this  court  in  their  de- 
fence of  the  suit  of  T,   against 


them  at  law. 
and  Mtadt^ 


Murray  v.  Toland 
569 


Vidt  Discovery.  Judgment,  I.  Ne 
Exeat  Republican  Pleading, 
IV.  2a     Set-off. 


LACHES  AJJD  LENGTH  OF  TIME. 

1.  Twenty  years  possession  by  a 
mortgagee,  without  any  account, 
or  acknowledgment  of  a  subsist- 
ing mortgage,  is  a  bar  to  all  equi- 
ty of  redemption,  unless  the 
mortgagor  can  bring  himself 
within  the  proviso  in  the  statute 
of  limitations,  the  construction  of 
which  is  the  same- in  equity  as  at 
law.     Demarest  and  wife  v.  Wyn- 

'  koop  and  others.  1 29 

2.  The  disability  that  entitles  the 
party  to  the  benefit  of  the  pro- 
viso, must  be  existing  at  the  time 
the  right  first  accrues ;  so  that, 
if  during  the  ten  years  allowed 
to  an  infant,  a  subsequent  disabi- 
lity, as  coverture,  arises,  the 
time  continues  to  run,  notwith- 
standing such  second  disability. 

ib. 

3.  Successive  or  cumulative  disabili- 
ties are  not  within  thc-policy,  or 
a  settled  and  sound  construction 
of  the  statute  ib. 

4.  Right  to  redeem  in  equity,  and 
right  of  entry  at  law,  are  analo- 
gous.    S.  C'  136 

5.  The  construction  of  the  statute 
of  limitiitiuns  is  the  same  in  equi- 
ty :is  Ht  law      S.  O.  136 

6.  No  lapse  of  time  is  a  bar  to  a  di- 
rect trust,  as  between  trustee  and 
cestuy  que  trust.  Decouche  v. 
Savetier  and  others^  190 

S.  P.     Goodrich  v.  Pendleton,     390 
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7.  Therefore,  an  admioistrator  being 
a  trustee,  cannot  set  np  the  sta- 
tnte  of  limitations  in  bar  to  the 
next  of  kin,  or  persons  entitled 
to  the  distribution  of  the  assets. 
Decouche  and  others  v.  Savetter 
and  others,  190 

d.  Bat  where  a  person  takes  posses* 
sion  of  property  in  his  own  right, 
and  is,  afterwards,  by  matter  of 
evidence  or  constroction.changed 
into  a  trustee,  lapse  of  time  may 
be  pleaded  in  bar.  t6. 

9.  An  executor  cannot  plead  the 
statute  of  limitations  in  bar  to  a 
legacy,  though  he  may  against  a 
creditor.  %h, 

10.  The  time  of  limitation  qf  actions 
depends  on  the  lex  fori,  and  not 
on  the  lex  loci  contractus,         ih, 

1 1.  Where  an  executor  puts  bonds 
and  notes  due  to  the  testator,  into 
the  hands  of  an  attorney  to  col- 
lect,  and  aAer  the  death  of  the 
executor,  the  attorney  collected 
the  money,  and  applied  it  to  his 
own  use,  and  became  insolvent : 
Held,  that  the  estate  of  the  exe- 
cutor was  not  chargeable  with 
the  loss,  especially  aAer  a  lapse 
of  more  than  six  years.  Rayner 
and  others  v.  Pearsall  and  others^ 

678 

Fide  Costs,  I.  6.  Executor  and  Ad- 
ministrator. III.  27, 28.  Plead- 
ing, IV.  22.23. 

LAW. 

Action  at  law,  vide  Action. 

Election  to  proceed  at  law  or  in  equi- 
ty, vide  Election. 

General  principle  of  law.  vide  Fo- 
reign Laws,  6. 

Foreign,  vide  Foreign  Laws. 


LEGACY. 

1.  Where  there  are  several  legacies 
given,  which  are  to  be  increased 
or  diminshed,  as  the  estate  should 
increase  or  diminbh,  one  legatee 
may  file  a  bill  in  behalf  of  him- 
self, and  the  other  legatees  who 
may  choose  to  come  in,  against 
the  executors,  for  an  aceoQnt 
and  payment.  Brown  v.  RickeUSf 

663 

2.  But  when  the  bill  is  for  the  resi- 
due, all  the  residuarit  legatees 
must  be  made  parties.  ih, 

3.  Where  the  plaintiff  in  his  bill, 
setH  up  a  claim  independent  of  the 
will,  to  part  of  the  property  de- 
vised in  trust  to  pay  the  legacies, 
he  must  elect  to  waive  his  claim, 
or  wait  until  it  be  detetmined, 
before  he  can  call  for  an  account, 
or  payment  of  part  of  his  le* 
gacy.  ih. 

Vide  Baron  and  Fehe,  11,  12,  13. 

LEGAL  ESTATE. 

Vide  Mortgage,  I.  1. 

LEX  LOCI. 

Vide  Foreign  Laws. 

LIEN. 

Of  Factor,  vide  Partnership,  8. 

LIFE. 

Insurance  on,  vide  Insurance. 

LIMITATION  OF  ACTION. 

Vide  Foreign  Laws,  3.    Laches  and 
Length  of  Time. 
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Plea  of  the  statute  of  HmitationSi  vide 
Pleading,  IV.  22,  23. 

LOAN  OFFICERS. 

1 .  Though  by  the  act  authorizing  the 
loan  of  Tnoney,  ^c.  (sess.  31.  c. 
216.)  the  mortgagor,  afler  a  de- 
fault of  payment,  loses  all  equity 
of  redemption,  and  the  commis- 
sioners become  seised  of  an  ab- 
solute estate  in  the  premises;  yet 
the  commissioners  are  trustees 
for  the  people,  to  the  amount  of 
the  mortgage  debt  and  interest, 
and  for  the  mortgagor,  in  respect 
to  the  surplus ;  Rnd  the  mortga- 
gor, as  ircU  as  the  people,  has  a 
right  to  demand  of  the  commis- 
sioners a  faithful  execution  of  the 
trust.  Denning  and  others  v. 
Smith  and  others,  332 

2.  The  notice  of  sale,  according  to 
the  true  construction  of  the  act, 
must  continue  to  be  fixed  up  at 
three  public  [^aces,  and  be  ad- 
vertised in  a  public  newspaper  of 
the  county,  from  eight  days  aAer 
the  4th  Tuesday  of  May,  to  the 
3d  Tuesday  of  September,  or  the 
time  of  sale.  ib, 

3.  And  where  on  a  default  of  the 
mortgagor,  the  commissioners 
caused  the  mortgaged  premises 
to  be  sold,  without  giving  due 
public  notice  of  the  sale,  pursu- 
ant to  the  act,  and  under  circum- 
stances'denoting  fraud  and  collu- 
sion, on  the  part  of  one  of  the 
commissioners,  the  sale  was  set 
aside,  and  the  deed  executed  by 
the  commissioners  ordered  to  be 
delivered  up  to  be  cancelled ; 
and  the  proceedings  in  an  action 
of  ejectment  brought  by  the  pur- 
chaser, to  t>e  stayed  by  a  perpet- 
ual injunction.  ib, 

4.  The  notices  of  sale  required  by 
the  act  to  be  fixed  up  in  three 


public  places,  mean  that  they 
should  be  put  up  in  those  places 
best  calculated  to  bring  home  the 
notice  of  sale  to  the  mortgagor, 
and  to  all  persons  who  are  most 
likely  to  attend  as  purchasers. 
S.  C.  339 

5.  Three  weeks  notice  is  not  suffi- 
cient. S  C  341 

6.  The  notice  must  contain  the  name 
of  the  mortgagor,  and  an  accu- 
rate description  of  the  quantity 
and  situation  of  the  land  fore- 
closed, and  to  be  sold.  S.  C.  342 

7.  If  the  commissioners  abuse  their 
trust,  this  court  will  afford  relief, 
either  by  setting  aside  the  sale» 
and  letting  in  the  mortgagor  to 
redeem,  or  directing  the  commis- 
sioners to  account  for  the  diffe- 
rence between  the  sum  for  which 
the  land  was  sold,  and  its  real 
value  at  the  time.  S.  C.         343 

LUNATIC. 

Fide  Idiot  and  Lunatic. 

M 

MAINTENANCE. 

Advancing  money  to  a  poor  man  to 
enable  him  to  prosecute  his  suit, 
is  not  maintenance.  Ferine  v. 
Dunn,  ^  508 

MARRIAGE. 

1 .  Where  a  man  was  married  to  an 
infant  under  12  years  of  age,  who 
immediately  declared  her  igno- 
rance of  the  nature  and  conse- 
quences of  the  marriage,  and  her 
dissent  to  it ;  the  court,  on  a  bill 
filed  by  her  next  friend,  ordered 
her  to  be  placed  under  its  pro- 
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tection,  as  a  ward  of  the  court, 
and  forbade  all  intercourse  or 
correspondence  with  her  by  the 
defendant,  under  pain  of  con- 
tempt.    Aymar  v.  R^,  .49 

2.  Rights  dependent  on  the  nuptial 
contract  are  goiremed  by  the  lex 
loci  contractus.  Decouche  and 
cther$  V,  Saveiier  and  others,  190 

3.  Marriage  is  a  good,  valuable,  and 
meritorious  consideration  for  an 
ante-nuptial  contract  Bradish 
V.  Gihbs  and  others^ '  650 

Marriage  settlement,  vide  Baron  and 
Feme,  1,  2,  3,  4,  6.  6,  7.  14,  16, 
16.   18.     Frauds  (Statute  of) 

Fide  Foreign  Laws,  1,  2. 

MARSHALLING  ASSETS. 

Vide  Executor  and  Administrator, 
U.  23.  MoRTOAOE.  1.  6.  8, 
9,  10. 

MASTER. 

Reference  to,  vide  Appeal,  1,  2. 

MERGER. 

Vide  Mortgage,  L  1. 

MILL. 

Vide  Nuisance,  3,  4. 

MORTGAGE. 

T.  Of  (he  mortgage  generally 
II.  iiquit^  of  redemption,  foreclosure 
and  sale. 

I.  Of  the  mortgage  generally. 

1.  Where  the  equitable  and  legal 
estate  are  united  in  the  same  per- 
son, the  former  is  merged  in  tha 
Vo.L  HI. 


latter:  as  where  the'J owner  of 
an  equity  of  redemption  pays  off 
a  subsisting  mortgage,  and  takes 
an  assignment  of  it,  it  will  be  in- 
tended, that  he  does  it  to  exone- 
rate his  estate  from  the  incum- 
brance, and  that  the  mortgage  i» 
estinguished  unless  it  is  made  to 
appear,  that  h^  has  some  benefi- 
cial interest  in  keeping  the  legal 
and  equitable  estates  distinct 
Gardner  v.  A&tor,  63 

2.  A  feme  covert  may  mortgage  her 
separate  property  for  her  hus- 
bands de  bts.  Demarest  and  wife 
V.  Wynkoop  and  others, '  129 

3.  So,  she  may  also  execute  a  valid 
power  to  sell  the  property,  in 
case  of  default,  pursuant  to  the 
statute.  ib. 

4.  In  a  mortgage  by  husband  and 
wife,  of  the  wife's  separate  estate, 
the  wife  may,  if  she  choose,  re- 
serve the  equity  of  redemption 
to  the  husband  alone,  whp  may 
sell  and  dispose  of  it.  ib, 

5.  A  mortgage  interest,  before  fore^ 
closure,  is  a  chattel,  and  perso'* 
nal  assets  belonging  to  the  exe- 
cutor.   S.  C.  ua 

6.  As  between  the  representatives 
of  the  real  and  personal  estate^ 
the  land  is  the  primary  fund  to 
pay  off  a  mortgage.'  Buke  of 
Cumberland  and  others  r.  Cod- 
rington  and  others,  2|>2 

.  7.  Where  a  man  gives  a  bond  and 
mortgage  for  his  own  debt,  the 
mortgage  is  merely  a  collateral 
security.     S.  C.  257 

8.  But  if  a  purchaser  or  devisee  of 
land  incumbered,  renders  him* 
self  personally  liable  to  the  Cre« 
ditor  for  payment,  the  land  as  far 
as  relates  to  the  marshalling  of 
assets  is  the  primary  fund  fo^ 
payment  t^. 

9.  Unless  a  contrary  intent  be  clear- 
ly shown.  ih, 

84 
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10.  The  purchaser ,  by  express  direc- 
tions ID  his  will,  may  throw  the 
inciunbrance  apoo  his  personal 
assets,  or  by  dispositions  and  ian- 
goage  equivalent  to  an  express 
direction.     S.  C.  272 

11.  A  volantary  deed  not  delivered 
to  the  grantee,  and  kept  conceal- 
ed from  the  pnblic,  for  near  eigh- 
teen years,  during  which  time 
the  grantor  remained  in  possess* 
sion  of  the  premises,  as  owner, 
cannot  be  set  up  against  a  third 
person  dealing  with  the  grantor, 
as  owner,  although  he  may  have 
heard  of  its  existence,  at  the  time 
he  took  his  mortgage.  Ferine  v. 
Dunn,  508 

12.  But  the  grantee  being  the  heir  at 
law  of  the  grantor,  has  a  right  to 
redeem.  ♦t- 

II.  Equity  of  redemption,fareclosuref 
y       and  sale, 

13.  Where  on  a  bill  to  foreclose  a 
mortgage,  a  subsequent  mortga- 
gee, or  judgment  creditor,  who 
is  made  a  party  defendant,  an- 
swers and  disclaims,  he  is  entitled 
to  costs  against  the  plaint  iff,  to  be 
paid  out  of  the  fund,  if  that  is 
sufficient,  and  if  not,  to  be  paid 
by  the  plaintiff;  he  not  having 
applied  to  such  defendant  before 
suit  brought,  to  release,  or  other- 
wise disclaim.  Catlin  v.  Hamed 
and  others^  61 

14.  Where  the  statute  directs  the  ad- 
vertisement for  the  sale  of  mort- 
gaged premises,  to  be  publiahed 
"  once  a  week,  for  six  successive 
months,*'  lunar,  not  calendar 
months,  are  intended.  Stackhouse 
v.  HaUey,  74 

15.  Twenty  years  possession  by  a 
.  mortgagee,  without  any  account, 

or  acknowledgment  of  a  subsist- 
ing mortgage,  is  a  bar  to  all  equi- 


ty of  redemption,  unless  the 
mortgagor  can  bring  himself  with- 
in the  proviso  of  the  statute  of 
limitations,  the  constructiou  of 
which  is  the  same  in  equity,  as 
at  law.  Demarest  and  wife  ▼. 
Wynkoop  and  others^  1 29 

Is.  A  sale  of  mortgaged  premises  at 
public  auction,  by  a  surviving  ex- 
ecutor of  the  mortgagee,  accord- 
ing to  the  statute,  is  a  complete 
bar  to  the  equity  of  redemptioD. 

ih. 

1 7.  Aod  where  the  sale  was  regular 
and  fair,  but  the  deed  of  the  Exe- 
cutor produced,  was  dated  nine- 
teen years  aAer  the  time  of  sale, 
it  was  presumed  that  a  deed  was 
duly  given  at  the  time,  and  lost, 
and  that  the  one  produced  was 
executed  for  greater  caution,  t^. 

18.  But,  as  between  the  parties, 
where  there  is  no  intervening 
right,  such  a  deed  will  take  effect 
by  relation,  from  the  time  of  the 
conclusion  of  the  bargain  and 
sale,  especially  in  a  court  of 
equity.  t6. 

19.  In  a  mortgage  by  husband  and 
wife,  of  the  wife's  separate  es- 
tate, the  wife  may,  if  she  choose, 
reserve  the  equity  of  redemp- 
tion to  the  husband  alone,  who 
may  sell  and  dispose  of  it.        t^. 

20.  And  a  sale  by  the  mortgagee,  or 
his  executors,  under  a  power 
contained  in  the  mortgage,  pur- 
suant to  the  statute,  is  a  valid 
bar  to  the  equity  of  redemption. 

i6. 

21.  Where  the  statute  makes  no  ex- 
ception, this  court  will  make 
none,  in  favour  of  infants,  but 
their  equity  of  redemption  is 
barred  by  the  sale.     S.  C.  146 

22.  The  practice  of  the  EngiuA  Chan- 
cery, of  opening  biddings  at  the 
Master's  sales,  has  not  been  adept- 
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ed  here.  Williamson  v.  Dale  and 
oihersy  290 

23.  Bat  where  the  executors  of  a 
mortgagee  ^ere  innocently  mis- 
led, and  induced  to  believe,  that 
the  sale  of  the  mortgaged  pre- 
mises would  not  take  place,  on 
the  day  appointed,  there  being 
no  culpable  negligence  on  their 
part,  the  court,  under  the  cir- 
cumstances of  the  case,  ordered 
the  sale  to  be  set  aside,  on  the 
ground  of  surprise,  on  the  de- 
lendant's  paying  to  the  purchaser 
all  his  costs  and  expenses,  and 
the  costs  of  the  application, 
though  the  sale  was  perfectly  re- 
gular and  fair,  and  no  unfair  in- 
tention was  imputed  to  the  mort- 
gagee or  his  solicitor.  ib, 

24.  On  a  bill  to  foreclose  a  mortgage, 
the  mortgagee  is  con6ned  to  his 

.  remedy  on  the  mortgage.   Duiik- 
ley  V.  Fbfi  Buren  and  others,  330 

25.  The  suit  cannot  be  extended  to 
the  other  property,  or  against 
the  person  of  the  mortgagor,  in 
case  the  property  mortgaged  is 
not  sufficient  to  pay  the  debt  for 
which  it  is  pledged.  ib, 

26.  The  mortgagee's  further  remedy 
is  at  law,  where  he  may  sue  at 
the  same  time  on  his  bond,  or  on 
the  covenant,  to  pay  the  money; 
and  aiYer  a  foreclosure  of  the 
mortgage  in  equity,  he  may  sue 
on  his  bond,  at  law,  for  the  defi- 
ciency, ib, 

27.  It  seems,  thni  a  subsequent  suit  at 
law,  to  recover  the  remainder  of 
the  debt  unsatisfied  hy  the  sale  of 
the  mortgaged  premises,  does  not 
open  the  foreclosure,  and  revive 
the  equity  of  redemption.         ib, 

28.  A  decree  taken  j^ro  confesso^  on  a 
bill  for  a  foreclosure  of  a  mort- 
gage, nf^er  a  sale,  and  a  delay  of 
more  than  six  months,  will  not  be 
set  aside,  unless  under  very  spe- 


cial circumstances.     Lansing  v. 
MPherson  and  others,  424 

29.  But  the  sale  was  opened,  the  de- 
fendant, who  was  bound  to  make 
good  any  deficiency  on  the  sale, 
offering  50  per  cent,  more  than 
was  bid,  on  condition  of  his  de- 
positing that  advance  with  the  re- 
gister, in  eight  days,  and  paying 
the  expenses  of  the  former  sale. 

ib. 

30.  To  a  bill  for  a  foreclosure  and 
sale  of  mortgaged  premises,  all 
incumbrancers,  or  persons  haying 
an  interest,  existing  at  the  com- 
mencement of  the  suit,  subse- 
quent, as  well  as  prior,  in  date, 
to  the  plaintiff's  mortgage,  must 
be  made  parties,  otherwise  they 
will  not  be  bound  by  the  decree. 
Haines  and  others  v.  Beach  and 
others,  459 

31.  A  prior  mortgagee,  who  had,  also, 
a  judgment  against  the  mortgagor 
subsequent  to  a  second  mortgage, 
and  on  a  sale  of  the  premises 
under  the  jud^ent,  had  pur- 
chased the  equity  of  redemption, 
cannot,  on  a  bill  filed  against  the 
second  mortgagee,  compel  him  to 
pay  the  judgment,  as  well  as  the 

/  first  mortgage,  or  be  foreclosed : 
but  the  incumbrancers  are  to  be 
paid  in  the  order  of  time  in 
which  the  respective  liens  at- 
tached, ib. 

32.  A  purchaser  under  a  sale,  by  vir- 
tue of  a  decree  of  foreclosure, 
will  only  take  a  title,  as  against 
the  parties  to  the  suit ;  and  be 
cannot  set  it  up  against  the  sub- 
sisting equity  of  those  incumbran- 
cers, who  are  not  parties.     S.  C. 

464 

Decree  of  foreclosure,  or  for  a  sale 
against  infant  heir,  vide  Decree, 
2.     Infant,  3,  4,  5,  6. 

Fide  Execution.    Loa5  (Vficfrs. 
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NE  EXEAT  REPUBLICA. 

1.  To  eDtitle  a  party  to  a  writ  of  ne 
exeat^  his  debt  or  demand  mast  be 
satisfactorily  ascertained ;  a  mere 
declaration  of  belief  of  the  ex- 
istence and  amoant  of  his  claim, 
ia  not  sufficient ;  there  mast  also 
be  a  positive  affidavit  of  a  threat 
or  a  purpose  of  the  party  against 
whom  the  writ  is  prayed,  to  go 
abroad ;  and  that  the  debt  would 
be  lost,  or  at  least  in  danger,  by 
his  departure  from  the  state. 
Mattocks  V.  Tremain  and  others, 

76 

2.  It  seems  that  a  writ  of  ne  exeat 
would  not  be  granted  on  petition 
and  on  motion  only,  without  a  bill 
previously  61ed.  ib. 

3.  A  writ.of  ne  exeat  republica  may 
issue  against  a  foreigner,  or  citi- 
zen of  another  state,  and  on  de- 
mands  arising  abroad;  but  the 
writ  will  be  discharged  on  the 
defendant's  giving  security  to 
abide  the  decree.  ^  Woodward  v. 
Schatzell  and  others,  4  ]  2 

4.  To  sustain  the  writ,  sufficient 
eauity  must  appear  on  the  face 
ot  the  bill.  Mere  apprehension 
that  the  defendant  will  misapply 
funds  in  his  hands,  or  abuse  his 
tru8t»  is  not  sufficient.  t6. 

NEGLIGENCE. 

Agent  or  trustee  personally  liable  for, 
vide  Trust  and  Trustee,  II. 

NEWLY  DISCOVERED  EVL 
DENCE. 

Fide  Pleading,  IL  9. 10,  11,  12. 

NOTICE. 

).  Though  a  piorcbaser  at  a  public 


sale  be  chargeable  with  notice, 
yet  a  bona  fiAt  purchaser  under 
him,  is  not  affected  by  liis  notice. 
Demare9t  and  wife  v.  Wytdtaop 
and  otherSt  147 

2.  A  purchaser,  claimmg  as  a  6oiwi 
fide  purchaser,  must,  in  bb  an- 

swer,  positively  and  precisely  de- 
ny notice,  and  every  circum- 
stance from  which  it  can  be  in- 
ferred, although  notice  b  not 
charged.  Denning  and  others  ▼. 
Smith  and  others^  345 

3.  A  ^rchaser  for  a  Vdloable  con- 
sideration, without  notice,  from  a 
voluntary  or  fraudulent  grantee, 
will  be  preferred  to  a  sut^queot 
purchaser  for  a  valuable  coast- 
deration,  without  notice,  from  the 
original  grantor.  Roberts  and 
Boyd  V.  Anderson,  377 

4.  The  first  purchaser  for  a  valuable 
consideration,  whether  he  takes 
the  conveyance  from  the  grantor 
or  grantee^  will  be  preferred. 
S.  C.  378 

Fide  UsuRT,  2. 

Notice  of  sale,  vide  Loan  Officers, 
2.  3,  4.  5,  6. 

NUISANCE. 

1.  A  court  of  chancery  does  not  in- 
terfere to  prevent  or  remove  a 
private  nuisance,  unless  it  has 
been  erected  to  the  annoyance  of 
the  right  of  another,  long  pre- 
viously enjoyed.  Fan  Bergen  ▼. 
Fan  Bergen,  282 

2.  It  must  be  a  case  of  strong  and 
imperious  necessity,  or  the  right 
previously  established  at  law,  be- 
fore the  party  is  entitled  to  the 
aid  of  thb  court.  ti&. 

3.  Though  a  person  has  a  right  to 
erect  a  mill  on  his  own  ground, 
yet  he  must  so  exercise  that  right 
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as  Dot  to  interfere  with  the  ex- 
isting rights  of  others.  ib, 
4.  If  A.  erect  a  new  mill,  in  such  a 
p1ace»  or  so  near  the  mill  of  B., 
that  an  artificial  dam  before  erect- 
ed by  B.  causes  the  water  to  flow 
back  on  A.'s  mill,  and  obstruct  its 
movement,  it  seems  that  A.  has 
no  right  to  complain  of  the  dam 
of  B.  as  a  nuisance.                  ih. 


P 

PARTITION. 

1.  Under  the  act  for  the  partition  of 
lands,  where  the  proceedings  are 
in  this  court,  it  is  nut  necessary 
for  the  parties  to  execute  mutual 
releases  to  each  other,  according 
to  the  partition;  but  the  final 
decree  of  the  court,  that  such 
*^  partition  shall  remain  firm  and 
effectual  forever,"  &c  is  suffi- 
cient. Yimng  and  wife  v.  Cooper 
and  others,  295 

2.  If  any  doubt  arises  on  a  bill  for  a 
partition^  as  to  the  extent  of  the 
undivided  rights  and  interests  of 
the  parties,  the  usual  course  is 
to  direct  a  reference  to  a  master, 
to  inquire  and  report  on  them, 
as  the  estate  and  interest  of  the 
parties  must  be  ascertained  be- 
fi>re  a  commission  is  awarded  to 
make  partition.  Phelps  v.  Chrten 
4fnd  others,  302 

3.  But  where  the  title  is  suspicious, 
or  litigated,  it  must  first  be  esta- 
blished at  law  before  this  court 
will  interfere.  ib. 

4.  Where  the  plaintiff's  right  to  one 
midivided  moiety  was  admitted 
by  all  the  defendants  claiming  the 
other  moiety,  but  they  differed 
among  themselves  as  to  their  titles 
and  interests,  some  of  the  de- 


fendants claiming  the  whole 
moiety  in  fee,  and  the  others 
claiming  and  enjoying  separate 
portions  of  it,  and  asserting  a' 
freehold  estate  therein,  the  court 
ordered  partition  to  be  made  be- 
tween the  plaintiff  and  all  the  de- 
fendants aggregately ;  dividing 
the  premises  into  two  equal  moi- 
ties,  so  as  to  give  one  moiety  to 
the  plaintiff  in  severalty,  and 
leaving  the  other  moiety  to  be 
divided  between  the  defendants, 
on  a  further  application  to  the 
court,  when  their  conflicting 
claims  should  have  been  esta- 
blished at  law  ;  the  plaintiff,  in 
the  mean  time,  to  pay  his  own 
costs  of  suit,  and  the  expenses 
of  the  commission,  reserving  the 
question  as  to  the  defendants'  pro- 
porrions  of  costs,  until  such  fur- 
ther application,  ib» 
5.  Costs  in  partition  in  this  court, 
are  charged  upon  the  parties  re- 
spectively, in  proportion  to  the 
value  of  their  respective  right?. 
S.  C.                                       306 

PARTNERSHIP. 

1.  Where  two  persons  are  joint  pro- 
prietors of  certain  patent  rights 
and  privileges,  as  for  navigating 
vessels  by  steamt  one  of  them, 
on  the  mere  ground  of  such  joint 
interest  or  concern,  is  not  re- 
sponsible for  any  special  contract 
or  undertaking,  entered  into  by 
the  other  with  any  assignee  of 
such  right  or  privilege,  not  con- 
nected with  the  enjoyment  and 
exercise  of  their  common  privi- 
lege under  the  patent.  Lawrence 
and  others  v.  Dale  and  others,  23^ 

2.  Equity  has  not  an  exclusive  ju- 
risdiction between  co  partners  in 
matters  of  account.  Duncan  v, 
Lyon^  351 


Digitized  by  VjOOQIC 


•<;64 


INDEX. 


3.  An  action  of  account  lies  at  law, 
by  one  partner,  a^inst  his  co- 
partner ;  and  it  seems  that  there 
is  no  good  reason  why  that  action 
is  not  sometimes  resorted  to,  in- 
stead of  a  bill  in  equity.  1 6. 

4.  An  action  of  covenant  at  law  lies 
by  one  partner  against  another, 
where  the  articles  contain  a  co- 
venant to  account.  ib. 

5.  And  an  aswmpnt  will  also  lie,  on 
a  promise  in  writing  by  one  part- 

•^ner,  to  take  part  of  goods  bought, 
in  which  they  were  to  be  equally 
concerned  as  to  profit  and  loss. 
S.  C.  362 

ti.  The  acts  of  a  majority  of  the 
partners  of  a  firm,  bind  the  rest. 
Kirk  V.  Hodgson  and  others,  400 

7.  Qne  joint  partner  is  not  entitled, 
as  against  the  others,  to  a  com- 
pensation for  his  greater  or  more 
valuable  services,  in  regard  to 
the  common  concern,  unless 
tbere  be  a  special  agreement  to 
that  efiect.  Bradford  v.  Kimber* 
ly  and  Brace,  431 

S.  But  where  the  several  joint  own- 
ers of  a  cargo  appoint  one  of  the 
part  owners  their  agent,  to  re- 
ceive and  sell  the  cargo,  and  dis- 
tribute the  proceeds,  he  is  enti- 
tle^d,  under  such  special  agency 
to  a  commission  or  compensation 
for  his  services,  as  a  factor  or 
agent,  in  the  same  manner  as  a 
stranger ;  and  as  such  factor  or 
agent,  he  may  retain  the  goods  or 
their  proceeds  as  security,  not 
only  for  his  advances,  disburse- 
ments or  responsibilities  in  re- 
gard to  the  particular  property; 
but  for  the  balance  of  his  gene- 


ral account. 


ih. 


PETITION. 

Fide  Practice,  III. 

PLEADING. 


I.  Parties. 
II   Bill 

III.  Answer, 

IV.  Plea. 

V.  Demurrer, 


I.  Parties, 


PATENT. 


Fide  Partnership,  1. 


1.  To  a  bill  for  foreclosure  and  sale 
of  mortgaged  premises,  all  in- 
cumbrancers, or  persons  having 
an  interest,  existing  at  the  com- 
mencement of  the  suit,  subse- 
quent, as  well  as  prior  in  date  to 
the  plaintiff's  mortgage,  mast  be 
made  parties,  otherwise,  they  will 
not  be  found  by  the  decree. 
Haines  and  others  v.  Beach  and 
others,  459 

2.  Creditors  and  legatees  are  excep- 
tions to  the  general  rofe,  that  M 
persons  interested  io  the  fund 
must  be  made  parties.  Brown  v. 
Ricketts,  553 

3.  But  one  creditor,  or  one  legatee, 
may  sue  on  behalf  of  himself  and 
the  rest,  and  the  others  may 
come  in,  under  the  decree.       t^. 

4.  VVhere  there  are  several  legacies 
given,  which  are  to  be  increased 
or  diminished,  as  the  estate 
should  increase  or  diminish,  one 
legatee  may  file  a  bill  in  behalf  of 
himself,  and  the  other  legatees 
who  may  choose  to  come  io, 
against  the  executors,  for  an 
account  and  payment.  f6. 

5.  But  where  the  bill  is  for  the  re- 
sidue, all  the  residuary  legatees 
must  be  made  parties.  ib, 

P]ea  of  other  parties,  vide  post,  IV. 
24,  25. 
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Adding  new  parties,  vide  Practice, 
I.  1. 

II.  BilL 

6.  Id  a  bill  of  discovery  for  matters 
material  to  tbe  defence  of  the 
party,  in  a  suit  at  law  against  him, 
the  natare  of  tbe  defence  at  law 
must  be  stated.  M'Intyre  and 
others  v.  Mancius  and  Brown^  45 

7.  Where  one  of  several  defendants 
dies,  the  plaintiff  cannot  file  a 
new  original  bill  against  the  re- 
presentatives of  the  deceased 
party  and  the  others,  But  a  bill  of 
revivor  only  against  such  repre- 
sentatives. JiicoU  and  others  v. 
Roosevelt  and  others^  60 

8.  Even,  if  he  might  elect  to  file  a 
new  bill,  he  cannot  do  so  where 
an  answer  has  been  put  in  by  the 
party  since  deceased.  ib, 

9.  A  bill  of  review  on  matter  of  fact, 
is  not  allowed  to  be  filed,  unless 
on  oath  of  the  dbcovery  of  new 
matter  or  evidence,  which  has 
come  to  light  since  the  decree, 
or  at  least  since  publication,  and 
which  could  not  possibly  be  had 
or  used  at  the  time  publication 
passed.  Livingston  v.  Hubbs  and 
others,  124 

lO.Newly  discovered  evidence, which 
goes  to  impeach  the  character  of 
witnesses  examined  in  the  ori- 
ginal suit,  or  of  cumulative  wit- 
nesses to  a  litigated  fact,  is  not 
sufficient.  ib. 

11.  The  matter  of  fact,  newly  dis- 
covered, must  be  relevant,  and 
materially  affecting  the  ground 
of  the  decree.  ib, 

12.  A  bill  of  review  will  not  be  al- 
lowed, unless  the  decree  has  been 
performed  by  the  party  seeking 
the  review :  but  where  he  is  in 
execution  for  the  non-payment  of 


the  money  and  costs  awarded  to  be 
paid  by  him,  and  which  he  is  una- 
ble to  pay,  it  seems  that  leave  to 
file  a  bill  of  review  will  not  be  de- 
nied, on  the  mere  ground  of  non- 
performance of  the  decree.      t^- 

13.  After  publication passed,and  cause 
set  down  for  hearing,  the  plaintiff 
will  not  be  allowed  to  amend  his 
bill,  by  adding  new  charges ;  but 
may  file  a  supplemental  bill,  on 
payment  of  the  costs  since  pub- 
lication.     Skeplierd   v.    Merrill^ 

423 

Further  as  to  dmendment  of  bill,  vide 
Ameitomekt,  1,  2.    Post  IV.  26. 

As  to  bill  of  discovery,    vide  Dis- 
covery. 

Bill  taken  pro  confesso,  vide  Prac- 
tice, III. 

Vide  Ne  exeat  republica,  S.  4. 

in.  Answer. 

14.  When  a  defendant  answers  that  he 
has  not  any  knowledge  or  informa- 
tion of  a  fact  charged  in  the  plain- 
tiff's bill,  he  is  not  bound  to  de- 
clare his  belief  one  way  or  the 
other.  Morris  ^  Mowatt  v. 
Parker,  297 

15.  It  is  only  when  he  states  a  fact 
upon  '  information,  or  hearsay, 
that  he  is  required  to  state  his 
belief  or  disbelief  ib, 

16.  When  certain  documents  are  set 
forth,  historically,  in  the  stating 
part  of  tbe  bill,  the  defendant 
must  answer  to  the  fact  of  the 
existence  of  such  documents,  ac- 
cording to  his  knowledge,  or  his 
information  and  belief  ib, 

17.  He  is  not  bound  to  answer  to  the 
facts  contained,  or  stated,  in  such 
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docHmentft  unless  particularly 
stated,  diitinet  from  the  docu- 
■leots.  ih. 

18.  Where  the  defendant  answers, 
that  he  is  "  mterlj  and  entirely 
ignorant"  as  to  the  fact  to  which 
1m  is  interrogated,  it  is  sufficient • 

ib, 

19.  A  purchaser  claiming  as  bona 
fidt  porcbawr,  must  deny  notice, 

although  it  be  not  charged.  Dtn-   24. 
m'fig    Q»d    fOktn  v.  ^nMih    and 
dh^t^  345 

FtJcpwMV.  22,23. 

IV.  PUa. 

20.  To  a  bill  by  several  tenants  in 
common  of  an  estate  in  Jamaica, 
against  their  co-tenant,  for  an  ac- 
count of  the  profits,  d&c.  it  is  not 
sufficient  for  the  defendant  to  26. 
plead  that  the  title  to  the  estate 
BUiy  be  brought  in  question,  and 
suggesting  that  he  has  an  cxcla- 
sive  title  to  the  whole,  and  ought 
not,  therefore,  to  be  sued  in  this 
court.     The  defendant  ought  to 

set  forth  his  title  affirmatively,^ 
that  the  court  may  determine 
whether  the  suit  ought  to  be 
stayed,  until  the  title  is  establish- 
ed at  law.  Ldvingston  and  others 
y.  Livingston^  51 

21.  A  plea  must  rest  the  defence  on  a 
single  point,  creating,  of  itself,  a   26 
bar  to  the  suit.  Goodrich  v.  Pen- 
dleton, 384 

22.  A  plea  in  bar  of  the  statute  of  li- 
mitations is  bad,  unless  accompa- 
nied hy  an  answer  supporting  it, 
by  a  particular  denial  of  all « the 
facts  and  circumstances  charged 
in  the  bill,  and  which  in  equity 
may  avoid  the  statute.  t6. 

S3.  As  where  the  bill  charged  the  de- 
fendant with  fraud,  and  a  breach 
of  trust ;  and  he  pleaded  the  sta- 


tute of  limitations  in  bar ;  and  for 
answer  in  support  of  it,  denied 
in  general  terms,  that  he  received 
the  money  Hientioned  in  the  bill, 
as  trustee,  the  plea  was  held  bad, 
and  overruled  with  costs,  and  the 
defendant  ordered  to  answer  in 
six  weeks,  with  liberty  to  insist 
in  such  answer,  on  the  benefit  of 
the  statute.  ib, 

A  plea  in  bar  naming  certain  judg- 
ment creditors,  not  parties  to  the 
bill,  without  stating  affirmatively, 
that  they  ought  to  be  made  par- 
ties, is  good  ;  but  if  the  plea  sim- 
ply state  facts  from  which  it  may 
be  inferred  that  other  parties  are 
necessary,  without  namiog  them, 
or  averring  that  they  are  neces- 
sary parties,  it  is  informal  and 
bad.  Cook  and  Kane  v.  ManduM 
and  Visseher,  427 

A  plea  should  rest  the  defence  ou 
a  single  point ;  but  though  it 
should  be  mattifiirious,  yet  if  it 
discloses  facts  which  form  a  fatal 
objection  to  the  bill,  as  the  names 
of  necessary  parties,  it  wJH  be 
suffered  to  stand,  with  liberty  to 
the  plaintiff  to  amend  bis  biU,  by 
adding  the  parties,  on  payment 
of  the  costs  of  the  plea,  and  sub- 
sequent proceedings,  but  not  of 
the  useless  matter  in  the  plea.  t(. 

V.  Demurrer, 

Where  the  widow  of  a  deceased 
partner,  filed  a  bill  egainst  the 
executors  of  her  husband,  for  a 
discovery  and  account  of  the  co- 
partnership estate  and  effects; 
and  the  surviving  partner  demur- 
red to  that  part  of  the  bill  which 
sought  a  discovery,  alleging  that 
it  might  subject  him  to  penalties 
under  the  revenue  laws  of  the 
United  States, bvX  without  showing 
how,  or  for  what  cause  he  should 
incur  a  penalty  by  a  discovery, 
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the  court  overruled  the  demur- 
rer; such  a  general  aHegation 
not  being  sufficient  to  bar  the  dis- 
covery, in  the  first  instance. 
Shcarp  f.  Sharp,  407 

27.  Where  there  is  a  general  demur- 
rer to  the  whole  bill,  filed  .for 
discovery  and  relief,  and  the 
plaintiff  is  entitled  to  an  answer  to 
any  part  of  the  bill,  the  demur- 
rer will  be  overruled.  Kimberly 
V.  Sells  and  others,  467 

POWER. 

1.  Kfemecfyoert  may  execute,  by  will 
in  favour  of  her  husband,  a  power 
given  to  her  while  sole,  over  her 
real  estate.  Bradish  v.  Cribbs  and 
others,  536 

2.  Where  a  person  takes  by  the  ex- 
ecution of  a  power,  he  takes  un- 
der the  instrument  containing  the 
power.  S.  C.  550 

3.  A  husband,  in  regard  to  a  devise 
to  him  by  his  wife,  in  execution 
of  a  power,  is  not  a  volunteer,  t^. 

4.  A  will  made  in  execution  of  a  pow- 
er, contained  in  an  ante-nuptial 
contract,  still  retains  all  the  pro- 
perties of  a  willy  and  is  revoca- 
ble at  the  pleasure  of  the  wife. 
S.  C.  561 

5.  Though  the  will  does  not  refer  to 
the  ante-nuptial  contract,  yet  it  is 
a  good  execution  of  the  power,  if 
it  can  have  no  operation  without 
the  power.  515 

6.  The  heir  at  law  will  be  decreed 
to  convey  the  legal  estate  to  the 
devisee.  ib. 

Power  reserved  to  a  wife  in  a  mar- 
riage settlement,  vide  Baron  and 
Feme.  3,  4,  5,  6.  14,  15,  16, 
17,  18. 

Power  in  a  mortgage,  vide  Baron  and 
Feme,  9.  Mortgage,  11.  14, 15, 
U,  17,  18,  19,  20,  21. 

Vide  ArxHORiTY. 
VolJII. 


PRACTICE. 

I.  Process  and  appearance. 
II.  Bill  taken  pro  confesso. 

III.  Petition. 

IV.  Motions  and  orders. 
v.  Taking  testimony,  feigned  issue 

and  other  intermediaie  pro** 
ceedings. 
VI.  Hearing  and  rehearing. 
VII.  Reference  to  a  Master,  Report; 
Exceptions. 

I.  Process  and  appearance. 

1.  Where  the  bill  has  been  amend- 
ed, by  adding  new  defendants,  the 
plaintiff  may  have  process  ofsub* 
pesna,  and  proceed  against  them, 
in  the  usual  course.  Beehnan 
and  others,  v.  Waters  and  others, 

400 

II.  Bill  taken  pro  confesso. 

2.  A  decree  entered  by  default,  and 
enrolled,  was  set  aside,  on  motion, 
on  payment  of  costs ;  the  plaintiff 
having  been  previously  served 
with  notice  of  the  motion,  and 
copies  of  the  affidavits,  on  which 
it  was  intended  to  be  made. 
Beekman  v.  Peck,  415 

3.  A  decree  taken  pro  confesso,  on  a 
bill  for  a  foreclosure  of  a  mort- 
gage, after  a  sale,  and  a  delay  of 
more  than  six  months,  will  not  be 
set  aside,  unlcTss  under  very  spe- 
cial circumstances.  Lansing  v. 
MPherson  and  others,  424 

Decree  by  default  against  infant,  vide 
Degree,  1.  2. 

III.  Petition. 

4.  Application  under  the  statute, 
sess.  24.  cb.  30.  sect.  7.  for  in- 
fant trustees  to  convey,  &c.  must 

85 
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be  by  petitiooi  and  not  on  mo- 
tioD  ;  and  the  course  is,  to  direct 
a  reference  of  the  petititioD  to  the 
Master,  to  examine,  and  ascertain 
the  facts,  and  report  the  same, 
with  his  opinion.  Ex  parte  ^tck- 
bou,  408 

b.  It  seems,  that  if  the  trost  is  not  in 
writing,  or  Ihe  infant  has  »n  in- 
terest, or  if  it  be  a  doubtful  case, 
the  ce$tuy  que  trust  will  be  put  to 
his  bill.  lb. 

6.  Where  a  bill  is  Oled  by  an  execu- 
'  tor,  for  a  settlement  of  his  ac- 
counts, and  for  disclosures,  as  to 
distributions,  d&c,  the  defendants 
are  not  entitled,  on  petition,  to 
an  inspection  of  the  accounts  and 
Touchers  of  the  executor,  to  en- 
able them  to  answer  the  bill. 
Denning  r.  Smith  and  ethers,  409 

Petition  for  rehearing,  vide  post^  VL 

Vide  Ne  exbat  Republica,  2. 

IV.  Motions  and  orders. 

7.  An  application  to  set  aside  a  de- 
cree entered  by  de&ult,  need  not 
be  by  petition,  but  may  be  on  mo- 
tion, preceded  by  service  of  no- 
tice, with  copies  of  the  affidavits 
upon  which  it  is  founded  Beek- 
man  r.  Peck,  415 

Rules  to  produce  witnesses  and  pass 
publication,  vide  post,  V.  8,  9, 
10,  11,  12.  14. 

Vide  Ne  Exeat  Republica,  2. 

V.  Taking  testimony  Jeigned  issue ^  and 
other  intermediate  proceedings, 

8.  Publication  is  passed  in  a  cause, 
by  filing  a  certificate  of  the  clerk 
of  the  entry  and  expiration  of 
the  previous  rules,  with  the  re- 


gister or  assistant  register,  an(f 
cnterring  a  rule  with  him  to  past 
publication.  Brown  v.  Rickett$ 
and  others,  63 

9.  £ither  party,  who  has  examined 
witnesses,  may  give  rules  for  pub- 
lication, but  the  rule  for  publica- 
tion can  he  entered  only  by  the 
party  who  has  given  the  previous 
roie.s.  ibn 

10.  The  defendant  cannot  pass  publi- 
cation on  the  plaintiff's  rnles,  nor 
•vice  versa.  ib. 

11.  Where  the  role  to  show  cause 
why  publication  should  not  pass, 
has  been  enlarged  by  an  order 
for  that  purpose,  at  the  instance 
of  the  defendants,  and  that  order 
has  expired,  publication  may  passj 
without  entering  a  further  rule 
with  the  register,  as  is  the  prac- 
tice, in  ordinary  ca$e^,  on  the  ex- 
piration of  the  rule  to  show 
cause.     Moody  v.  Payne,       294 

12.  If  after  publication  has  so  passed, 
the  substance  of  the  testin^onjr 
taken  on  a  material  point,  upon 
which  further  testimony  is  sought, 
has  been  disclosed  to  the  defend- 
ant, it  is  too  late  to  move  to  open 
or  enlarge  the  rule,  on  affidavit. 

ib, 

13.  After  a  cause  had  been  regularly 
set  down  for  hearing,  on  the  bill 
and  answer,  the  plaintiff  was  al- 
lowed to  file  a  replication,  on  pay- 
ment  of  costs.     Smith  v.   West, 

363 

14.  When,  after  publication  passed,  a 
party  files  articles,  and  gives  no- 
tice of  the  examination  of  wit- 
nesses, to  impeach  the  credit  of 
former  witnesses,  the  adverse 
party  may  examine  witnesses  to 
support  the  credit  of  his  witnesses 
who  have  already  deposed,  and  is 
entitled  to  a  rule  to  produce  wit- 
nesses, and  pass  publication,  as  in 
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otber  cd^ses.     Tr(^up  v.  Sherwood 
<$-  Wood,  558 

15.  A  copy  o  art  ides  filed,  with  do- 
ticeof  the  examination  to  discre- 
dit witnesses,  must  bie  served  on 
the  adverse  party,  within  14  days 
after  obtaining  a  copy  of  the  de- 
positions, ib. 

t6.  And  copies  of  the  interrogatories 
to  be  administered  to  the  witnes- 
ses, most  be  furnished  to  the  ad- 
verse party,  six  days,  at  least,  be- 
fore the  day  assigned  for  their 
examination'  ib. 

17.  It  sieems,  that  articles  to  impeach 
the  credit  of  witnesses  jifter  pub- 
lication passed,  may  be  filed  atler 
the  cause  has  been  set  down  for 
hearing.  ib. 

i8.  The  rule  of  evidence  as  to  im- 
peaching the  credit  of  witnesses 
who  have  been  examined,  should 
be  the  same  in  equity  as  at  law : 
the  inquiry  oughl;  to  be  general, 
as  to  the  gerieral  character  of  the 
witness  for  veracity.  ib. 

;19.  Rut  it  sisems,  that  on  a  special  ap- 
plication to  the  court,  the  inquiry 
may  be  allowed  to  go  beyond  the 
general  credit,  as«  to  particular 
facts  afibcting  his  character,  pro- 
vided those  facts  are  not  material 
to  the  matter  in  issue  between  the 
parties.  ib. 

VI.  Hearing  and  rehearing, 

M.  Where  a  decretal  order  of  refer- 
ence to  a  master,  to  t«kft  ^n  ac- 
count, was  mnde  in  September, 
1817,  and  in  January,  1818,  the 
master,  after  hearing  both  par- 
ties, made  his  report,  and  in  June 
following  the  defendant  petition- 
ed for  a  rehearing,  on  grounds 
affecting  the  merits  of  the  decre- 
tal order;  the  court,  although 
the  party  was  not  entitled  to  the 
.rehearing  as  of  course  on  ac- 


count of  the  delay  m  making^^the 
application,  granted  the  petition, 
oh  the  defendant's  paying  all  the 
costs  of  reference  under  the  or- 
der, and  depositing  fifly  dollars 
with  the  register,  towards  the  ex- 
penses of  the  rehear mg,  in  case 
the  decree  should  not  be  mate- 
rially ahered.  Consequa  v.  Fan* 
mng  and  others^  364 

21.  On  a  petition  for  a  rehearing,  the 
party  applying  must  deposit  fifty 
dolliars  with  the  register,  towards 
the  costs  of  the  rehearing,  in  case 
the  decree  should  not  be  mate- 
rially varied.  ib. 

22.  On  a  rehearing,  the  cause  is  open 
to  the  party  who  petitions  for  the 
rehearing,  only  as  to  thoiie  parts 
of  the  decree  complained  of  in 
the  petit-ion  ;  but  as  to  the  other 
party,  the  cause  is  open  as  to  the 
whole  matter.  Consequa  v.  Fan- 
ning  and  others^  587 

VII.  Reference  to  a  niaiier,  report  ex- 
ceptions 

23.  No  exception  can  be  taken  to  a 
report  of  a  master,  unless  the  ob- 
jection was  made  to  him  previous 
to  his  signing  his  report.  Metho^ 
dist  Episcopal  Qiurch  and  others, 
V.  Jaques  and  others,  78 

24.  A  party,  in  an  account  before  a 
master,  under  the  head  of  gene- 
ral expenses,  is  not  to  be  allowed 
any  thing  without  specifying  par- 
ticulars. t&. 

25.  Where  one  party  produces  a  pa- 
per to  charge  the  other,  the  op- 
posite party  may  use  it  in  his 
discharge  ;  but  it  does  not  follow 
that  nach  part  is  entitled  to  the 
same  credit.  t^. 

26.  Where  the  discharges  are  inaccu- 
rate in  some  instances,  and  are 
destitute  of  precision  and  cer- 
tainty, as  to  place  and  circum- 
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stance,  the  whole  may  be  reject- 
ed, ib. 
9,1,  Costs  on  exceptions  to  a  master's 
report,  are  allowed  to  each  party 
on  the  exceptions  in  which  they 
have  each  respectively  prevailed. 

t6. 

28.  The  mistake  of  the  master  is  not 
like  the  error  of  the  jadg^,  and 
is  no  rule  as  to  costs.  ib. 

29.  An  order  of  reference,  for  an  ac- 
count, before  a  master,  cannot  be 
more  extensive  than  the  allega- 
tions and  proofs  of  the  parties. 
Consequa  v.  Fanning  and  others^ 

687 
PO.  Where  the  charges  in  thebilK  are ' 
specific,  setting  forth  the  items 
of  the  account,  with  their  dates, 
on  an  order  of  reference  for  an 
account,  the  inquiry  is  not  open 
beyond  the  special  matters  charg- 
ed ;  although  the  bill  may  con- 
tain a  general  charge  at  the  con- 
clusion, and  a  prayer  for  *'a  full 
account  concerning  the  pre- 
mises" t6. 

31.  Where  the  plaintiff  produces 
and  examines  a  witness  before 
the  master,  but,  neglects  to  in- 
quire as  to  a  particular  item  in 
the  account,  which  the  witness 
alone  could  explain,  he  cannot, 
afterwards,  except  to  the  report 
of  the  master  as  incorrect,  in  re- 
gard to  such  item.  Barrow  and 
others  v.  Rkinelander^  614 

32.  Where  there  were  exceptions  on 
both  sides,  some  of  which  were 
allowed,  and  some  over-ruled, 
and  one  of  the  exceptions  was 
modified  by  the  court,  the  parties 
respectively  were  allowed  the 
costs  of  the  exceptions  on  which 
they  prevailed,  and  of  those 
made  by  the  opposite  party  which 
were  over-ruled ;  but  costs  were 
granted  to  neither  party  on  the 
exception  which  was  modified. 


33.  On  a  reference  to  a  master,  aged 
witnesses,  residing  in  a  distant 
part  of  the  state,  may  be  exa- 
mined on  interrogatories,  before 
a  master  in  the  county  where 
they  reside,  under  the  directions 
of  (he  master  before  whom  the 
reference  is  pending;  and  exa- 
minations so  taken  may  be  used 
on  the  reference,  saving  all  jnst 
exceptions.  Mason  v.  Rooseoelt 
and  others,  627 

Vide  Appeal,  2.  Evidence,  II.   12. 
Infant,  6.  Partition.  2.  Usury,  3. 

•  PRESCRIPTION. 

Vide  NuiSANCf . 

PROCESS. 

Vide  Practice,  I.  1. 

PRO  CONFESSO. 

Vide  Practice,  II. 

PUBLICATION. 

Vide  Practice,  v.  8, 9, 10, 1 1, 12. 14. 

purchase!^. 

Vide    Authority.     Discovery,    4. 
Mortgage,  I.  8,  9.  10.     Notice. 

R 

RECEIVER. 

When  the  bill  charges  an  executor  or 
trustee  with  abusing  his  trust,  &.c. 
an  injunction  will  not  be  award- 
ed in  the  first  instance,  but  a  re- 
ceiver may  be  appointed.  Boyd 
^  Wickham  v.  Murray,  48 


S.'C" 
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REDEMPTION,  (EQUITY  OP) 

Fide  JMoRTSAOE. 
REFERENCE. 

Fide  Appeal,  1,  2,     Practice,  VII 

REHEARING. 

Vide  Practice,  VI. 

REPLICATION. 

Vide  Practice,  V.  13. 

REPORT. 

Vide  Infant,  6. 

RES  INTER  ALIOS  ACTA. 

Vide  Evidence,  1. 1. 
REVIEW. 


671 


SEPARATION. 


Of  husbaDd  aod  wife,  vide  Baron 
AND  Feme,  11,  12,  13. 

SET-OFF. 


Sill  of,  vide  Pleading,  IL  9,  10,  11, 
12. 

REVIVOR. 

Bin  of,  vide  Pleading,  II.  7,  8. 

REVOCATION. 

Of  will,  vide  Will. 

s 

SALE. 


1.  A  set-off  is  Dot  allowed  where  the 
demand  is  for  uncertain  damages 
arising  from  a  breach  of  cove- 
nant.    Duncan  v.  Lvon,        35t 

St,  A  court  o£  equity  follows  the 
same  general  rules  as  a  court  of 
law,  as  to  set-off.  ib, 

3.  There  must  be  mutual  debts,  to 
authorize  a  set-off.         •  t6. 

4.  Mutual  debts  are  such  as  are  due 
to  and  from  the  same  persons,  in 
the  same  capacity.  Murray  and 
Murray  v.   Toland  and  Meade, 

673 

5.  Matters  of  tort  sounding  in  unli- 
quidated damages,  cannot  be  set 
off.   S.  C.  675 

Vide  Jurisdiction,  5. 
SETTLEMENT. 

Vide  Baron  and  Feme.      Frauds, 
(Statute  of.) 

STATUTES  CONSTRUED,  EX- 
PLAINED,  OR  CITED. 


1 786,  April  4.     Sess.  9.  c.  27.    (Ex- 
ecuto^sand  Administrators,;  166 

1787.  Feb.  26.     Sess.    10.   c.    44. 
(Frapdulent  ConveyaDces,)488. 

Ofmortgaged  premises.  t.«« Infant.    ,801,  March  20.    Sess.   24.  c.  S 

'    *    *  (Idiots  and    Lunatics.     Infant 

•  SECURITY.  trustees,)  147. 408 

— r^ess.    24.     c.    26. 

T^o  perform  decree,  vide  kv^^kh^  1,  (Writs  of  Error,)  68 

2,  3.     Ne  exeat  republica.  3.        ,  April  7.    Sess.  24.  c.  74.  (Ex- 


For  costSi  vide  Costs,  II. 


eputors    and     Administrators. 
Distributions,)  222 
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1801,  AprH  8.  Sesa.  24.  c.  183.  (Li- 
mitatioD  of  Actions,)    135.  190 

1808.  Aprd  11.     Sew.  31.   c.  216. 
(  Loans  aod  Loan  Officers.)  332 

1813,  March  19.     Sess.   36.  c.    32. 
(Mortgages,)  74.  129 

,  AprU  6.  Sess.  36.  c.  75.   (Ex- 

ecotors  and  Administrators.  Dis- 
tributions,) - 

-«— ,  April  10.     Sess.   36.    c 
(Court  of  Chancery,) 


-«—,  April   n. 

(Costs,) 
— ,  April  12. 

(Partition,) 
1817,  April  15. 

(Compensation 

&c.) 


Sese.  36.    c. 


221 

95. 

61 

96. 

117 

36.  c.    100. 

295.  306 

Sess.   40.  c.   251. 

td    executors. 

43 


STAY  OF  PROCEEDINGS. 

Bieot  of  an  appeal,  as  a  stay  of  pro- 
ceedings, vide  Appeal. 

STREAM  OF  WATER. 
Fide  Nuisance,  3,  4. 

SUBPOENA. 

Vide  Practice,  L  1. 

SUPERCARGO. 

Vide  Commissions,  3. 

SUPPLEMENTAL  BILL. 

Vide  Pleading,  IT.  13. 
TRUST  AND  TRUSTEE. 

THow  trusii  are  created^  and  their 
'  incidents.    Cestuy  qui'  trust,  and 
trust  estate. 
n.  Trustee's  accounts,   Alltmances  to^ 
aAd  charges  against  trustee. 


I.  How  trusts  are  created,  and  their 
incidents.  Cestuy  que  trust  and 
trust  estate. 

1.  No  lapse  of  time  is  a  bar  to  a  di- 
rect trust,  as  between  the  trustee 
and  cestuy  que  trust.  Decoucke 
and  others  v.  Savetitr  and  others, 

216 

2.  But  where  a  person  takes  posses- 
sion of  property  in  his  own  right, 
and  is  afterwards,  by  matter  of 
evidence  orconstructioo,cbanged 
into  a  trustee,  lapse  of  time  may 
be  pleaded  in  bar.  ih. 

3.  Where  a  trust  is  created  for  the 
beneOt  of  a  third  person,  tbongli 
without  his  knowledge,  he  may 
afterwards  affirm  it,  and  enforce 
tbe  execution  of  it.  Duke  ef 
Cumberland  and  others  v.  Codring' 
ton  and  others,  261 

4.  Application  onder  the  statute. 
sess.  24.  c.  30.  sect.  7.  for  infant 
trustees  to  convey,  &&,  mast  be 
by  petition,  and  not  on  motion  ; 
and  tbe  course  is  to  direct  a  re- 
ference of  the  petition  to  the 
master  to  examine,  and  ascertain 
the  facts,  and  report  the  same 
with  his  opinion.  Ex  parte 
Quackenboss,  408 

5.  It  seems,  that  if  the  trust  is  not  in 
writing,  or  the  infant  has  an  in- 
terest^ or  if  it  be  a  doubtful  case, 
the  cestuy  que  tnut  will  be  put  to 
his  bill.  ib. 

Misconduct  of  trustee,  and  abuse  of 
trust,  vide  Injunction,  III.  3,  4. 

n.  Trustee*s  accoutUs.  Allowances  to, 
and  charges  against  trustee. 

6.  Where  R.  while  a  confidential 
clerk  of  P.  took  bonis  and 
notes  belobging  to  P.,  without 
his  knowledge  or  permission, 
which  he  refused  toj'eturn  or 
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give  an  accoant  of,  he  was  held 
answerable  for  the  whole  of  the 
principal  and  interest  due  on  the 
securites,  without  any  regard  to 
his  diligence  in  obtaining  pay- 
mcjnt.  or  the  subsequent  solvency 
of  the  makers  ;  it  appearing  that 
the  bonds  and  notes  were  good 
about  the  time  thnt  they  were  so 
taken  by  R.  Barrow  and  others 
V.  Rhinelander^  614 

7.  A  perso6  who  receives  bonds  and 
notes  as  a  collateral  security  for 
a  debt,  is  bound  to  use  due  dili- 
gence, and  i(  they  are  afterwards 
lost  through  his  negligence,  by 
the  insolvency  of  the  makers,  he 
is  charcceable  with  the  amount. 

^  ib. 

8.  Where  R.  received  a  bond  from 
P.  as  collateral  security  for  a 
debt,  and  the  obligor  offered  to 
pay  him  the  amount  of  the  bond 
in  land,  at  a  certain  price,  as  the 
only  m#ans  of  payment  in  his  pow- 
er, which  R.  refused  to  accept, 
although  requested  to  do  so  by  P., 
and  the  obligor  afterwards  be- 
came insolvent,  whereby  the 
bond  was  wholly  lost,  R.  was  held 
chargeable  with  the  amount  of  the 
value  of  the  land  so  ofiered  him 
in  payment,  and  which  he  unrea- 
sonably refused  to  accept.       ib. 

Fide  Loan  Officers,  1.  7. 

VENDOR  AND  PURCHASER. 


Fide  Notice. 

ANCE. 


Fradulest  ConVey- 
purchaser. 


VOLUNTARY  CONVEYANCE. 

Fide  Fraudulent  Conveyance,    1. 
10,11,  12,13,14,  16,  16,  17. 


D 

USURY. 

1.  Where  the  plaintiff  was  sued  at 
law,  on  notes  alleged  by  him  to 
be  usurious,  and  he  suffered  a 
Verdict  and  judgment  to  betaken^ 
against  him.  without  making  a  de* 
f<»nce,  or  applying  to  this  eouFt, 
on  a  bill  of  discovery,  in  due  sea- 
soB.  he  was  held  concluded,  and 
not  entitled  to  relief  Hiompson 
V.  Berry  and  Fan  Buren^        395 

2.  An  assignment  of  a  debt,  asurious 
in  its  creation,  to  a  third  person, 
who  has  knowledge  of  the  origi- 
nal trans}. ctions,  will  not  cover  it 
from  the  scrutiny  of  the  court. 

3.  And  where  sufficient  ground  ap- 
peared to  support  the  charge  of 
usury,  a  reference  was  ordered 
to  a  Master,  to  take  an  account, 
&c.  ib. 

4.  Utility  and  policy  of  usury.  S.  C. 

39S^ 

w 

WARD. 

Of  the  Court  of  Chancery,  tide  In- 
fant, 2. 

WASTE. 

Fide  Injunction,  I.  I. 

WILL. 

1.  After  making  his  will,  the  testator 
conveyed  his  share  of  the  real 
estate  under  the  will  of  his  de- 
ceased father,  and  which  made 
part  of  the  testator's  real  estate 
devised  to  his  children,  to  trus- 
tees, to  pay  the  debts  of  his  fa- 
ther»  and  then  in  trust  for  the 
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devisees  of  his  fiither,  and  their 
represent atives :  Held,  that  this 
subsequent  conveyance,  being  for 
the  mere  purpose  of  paying 
debts,  was  not  a  revocation  of 
the  will  beyond  that  particular 
purpose,  but  the  trust,  as  to  the 
residue,  was  for  Che  devisees,  and 
not  for  the  heirs  of  the  testator. 
LdmngiiOH  y.  LivingUan  and 
others,  148 

^  A  subsequent  conveyance  by  the 
testator,  in  trust  for  the  payment 
of  debts>  and  the  residue  for  the 
testator,    and    such    persons  as 


wouM  have  held  the  same  before 
the  conveyance,  is  not  a  revoca- 
tion of  his  will,  beyond  such  spe- 
cial purpose.     S.  C.  155 

Will  of  feme  aroerty  under  a  marriage 
settlement,  'i>ide  Baron  and  Feiic, 
4,5.  7.14,  15,  16,  17,18. 

Vide  Devise.    Mortoaoe,  I.  10. 

WITNESS. 

Fide  Evidence,  II.     Practice,  V. 
14,  15,  16,  17,  18,  19. 


END  OF  VOLUME  lU. 


i-v..  c  a. 
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